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PREFACE. 


The  followmg  work  is  designed  to  be  for  the  American 
lawyer  what  Cruise's  Digest  hitherto  has  been  for  him,  and 
still  continues  to  be  for  the  English  lawyer.  Cruise,  al- 
though undoubtedly  one  of  the  best  elementary  law  books 
that  England  has  produced,  and  although  hitherto  an  indis- 
pensable part  of  the  library  of  an  American  practitioner,  has 
been  extensively  used  in  this  country,  not  because  it  is  the 
book  whkh  is  u)antedy  but  because  it  is  the  only  one,  in  any 
degree  answering  the  purpose,  which  could  be  had.  It  is 
believed  that  the  present  work  is  the  first  attempt  to  compile 
a  book,  upon  •the  important  subject  of  Real  Property, 
corresponding  in  extent  and  general  plan  with  the  English 
text-book,  and  at  the  same  time  thoroughly  wAmerican  in  the 
materials  of  which  it  is  composed.  It  may  be  stated  m  few 
words,  what  are  the  chief  characteristics  which  distmguish 
this  work  as  stricdy  American,  from  the  popukur  Abridgment 
above  referred  to. 

1.  Cruise's  Digest  contains  a  large  amount  of  matter 
which  is  of  no  practical  use  whatsoever  to  the  American 
lawyer.  It  treats  at  great  length  of  subjects,  which  either 
never  existed,  or  have  become  entirely  obsolete  in  this 
country.  That  an  occasional  illustration  or  analogy  of  some 
value,  may  be  derived  from  principles  which  have  no  longer 
any  direct  practical  applicabili^,  is  not  denied.    But  it  is 
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obvious,  that  portions  of  the  law,  which  are  useful  only  in 
this  incidental  way,  ought  to  be  treated  with  proportional 
brevity,  and  not  with  the  minuteness  of  detail  which  is  de- 
manded in  relation  to  topics  in  their  nature  of  inunediate 
practical  i!se.  Now,  as  an  example  of  the  character  of 
Cruise's  Digest  in  this  particular,  it  may  be  mentioned,  that 
in  this  work  the  three  titles  of  Adoowson^  Tithes  and  Dig- 
nUieSy  occupy  150  closely  printed  pages;  Fine^  Recovery 
and  Jllienaiion  by  Custoniy  about  400  pages ;  Copyhold^  60 
pages,  &c.  &&  It  b  not  too  much  to  say,  that  no  such 
tides  as  these  are  known  to  Jbnerican  law.  Upon  a  strictly 
scientific  American  plan,  they  would  find  no  place  in  a  work 
upon  the  American  Law  of  Real  Estate.  But  supposmg 
them,  though  now  obsolete  or  never  adopted  in  this  country, 
to  be  so  closely  connected  with  other  titles  which  are  in 
force,  that  they  cannot  with  propriety  be  wholly  passed  over; 
still  there  is  no  propriety  in  filling  up  a  large  space  with 
the  intricate  decisions,  formal  classifications^  and  nice  dis- 
tinctions, which  appertam  to  them  as  subsisting  branches  of 
the  English  law.  It  is  certainly  within  bounds  to  say,  that 
in  purchasing  Cruise  for  the  sake  of  the  matter  whkh  he  does 
tjoant,  the  American  lawyer  must  pay  one  third  of  his  money 
for  matter  which  he  does  not  want. 

2.  While  Cruise's  Digest  is  thus  ill-adapted  to  the  Amer- 
ican lawyer  by  reason  of  surplusage  or  excess^  its  defective- 
ness is  equally  striking  and  apparent.  It  is  obvious  that  in 
the  course  of  forty  years,  an  immense  mass  of  decisions  must 
have  been  accumulating  in  the  United  States,  upon  sub- 
jects pertaining  to  Real  Estate.  Even  where  these  sub- 
stantially corroborate  the  principles  of  the  English  law,  they 
are    of  paramount  importance  to  the   American   lawyer. 
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And  for  the  iimiimerable  modifications  with  which,  in  the 
various  states,  they  qualify  those  principles,  they  are  still 
more  indispensable.  The  present  work  proceeds  upon  the 
plan  of  collecting  the  Jhnerican  caseSj  not  in  the  way  of 
merely  stating  the  pomts  decided  or  copying  the  maif^inal 
notes,  but  by  summarily  givmg  the  facts,  and  often  an  ab- 
stract of  the  opmion  of  the  Court,  either  in  its  own  language 
or  otherwise.  It  is  believed — without  any  accurate  enume- 
ration, however — that  two  thirds  of  the  cases  dted  in  this 
work  are  American  cases ;  while  at  the  same  time  few  or 
none  of  the  English  decisions  are  omitted. 

3.  The  remaining,  and  most  important  characteristic  of  the 
present  work,  as  an  American  work,  is,  that  it  gives  a  view 
of  the  changes  made  in  this  country  in  the  English  lau>  of 
Real  Estate.  Every  lawyer  is  aware  that  these  changes  are 
vastly  numerous  and  important ;  but  perhaps  few  would 
suppose  the  number  or  importance  of  them  to  be  such,  as  a 
careful  inquiry  shows  it  to  be.  Take,  for  an  example,  sucE 
tides  as  Descent  J  Estate  Tailj  Dower ^  Mortgage;  it  is  not 
too  much  to  say,  that  upon  these  subjects  the  English  law  is 
not  our  httJDj  but  tiiat  the  American  statutes  have  built  up  a 
new  system  for  the  American  States.  It  is  believed,  that  in 
the  preparation  of  the  present  work,  the  statutes  of  all  the 
States  have  been  faithfully  examined ;  and  that  all  their  pro- 
visions, bearing  upon  the  subject  of  Real  Property,  will  be 
found  stated  correctiy,  and  with  sufficient  minuteness  to 
make  the  work  a  safe  and  satisfactory  guide.  Great  care 
has  been  used,  to  avoid  giving  die  present  work  anything  of 
a  local  character  ;  and  to  make  it  alike  applicable  and  useful 
in  every  State  of  the  Union^  where  the  common  law  of 
England  is  adopted.    For  an  obvious  reason,  the  State  of 
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Louisiana  has  been  omitted  Should  it  be  deemed  expe- 
dient^ the  Law  of  Real  Property  in  this  State  may  be  here- 
after noticed  in  an  Appendix. 

In  the  multitude  of  Statutes  of  the  several  States  which 
the  author  has  examined,  it  would  be  foUy  to  pretend  that 
none  have  escaped  his  notice,  pertainmg  to  the  subjects 
treated  of  m  this  book.  He  may,  however,  be  permitted  to 
claim  the  merit  of  a  careful  and  thorough  mvestigation  of  all, 
or  nearly  all  the  printed  Laws  of  each  State,  so  far  as  the 
Indexes,  Contents,  and  Alphabetical  arrangements  have  af- 
forded him  any  aid  in  making  it.  It  is  proposed  at  the  end 
<^  the  second  volume,  to  form  an  Addenda  of  such  statutory 
provisions  as  may  chance  to  have  been  overlooked,  and 
those  passed  smce  the  commencement  of  the  worL  The 
author  will  be  greatly  mdebted  to  gendemen  in  any  State, 
who  will  suggest  by  letter  any  required  alterations  or  ad- 
ditions, which  may  occur  to  them  in  the  perusal  of  these 
volumes,  with  respect  to  the  peculiar  laws  of  their  own 
States. 

With  the  consciousness  of  having  assumed  a  great  under- 
taking, to  which  he  is  incompetent  to  do  full  justice,  but  at 
the  same  time  of  unintermitted  labor  and  strict  iGidelity  in 
accomplishing  it  according  to  his  abflity,  the  author  submits 
the  work  to  the  candid  notice  of  the  profession. 

Boston,  My  1,  1838. 
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AMERICAN  LAW  OF  REAL  PROPERTY. 


CHAPTER  L 


REAL  PROPERTY  IN  GENERAL. 


1.  Laiidf,  feneoMnts  and  hexeditameiita. 

2.  Heir-IooniB. 

4.  Lands,  tenements,  dee. 
&  Water. 

7.  Real  estate^definition. 

8.  Land — what  it  includes. 

11.  Chamber  of  a  house. 

12.  Pews. 

13.  Buildinff  on  another's  land. 
26.  Mines. 


27.  Trees. 

33.  Growing  crops. 

37.  Emblements. 

66.  Sea-weed. 

67.  Wreck,  &c. 

68.  Manure. 

69.  Fixtures. 

100.  Shares  in  corporations. 

103.  Money  to  be  laid  out  in  ^land. 


1.  Real  property,  in  the  technical  phraseology  of  the  law,  consists 
of  landsy  ^nements  and  hereditaments.  The  first  of  these  terms  is  the 
least  comprehensive,  including  only  corporeal  or  tangible  property, 
while  the  two  last  embrace  also  incorporeal.  Thus  a  rent  or  right  of 
common,  though  not  land,  is  still  real  property,  being  both  a  tenement 
and  hereditament.  The  term  hereditament,  which  is  the  most  com- 
prehensive of  the  three,  besides  including  the  others,  applies  also  even 
to  articles  of  personal  property,  provided  they  are  such  as  jmw*  to  the 
heir  and  not  to  the  executor ;  as,  for  instance,  to  the  condition  in  a 
band.^  So  the  visitatorial  power,  vested  in  the  visiters  of  a  corpora- 
tion, has  been  termed  an  hereditament.    So  also  a  landrwarrani.* 


>  Co.  Lit  6  a.  1  Craiat,  37.    2  Black.  17. 
t  1  Stunn.  301.    4  Terg.  94. 
VOL.  I. 


5  Conn.  518. 
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2  Real  Propertj/  in  Oenerd.  [Chap.  L 

2.  In  England,  the  most  frequent  example  of  a  personal  heredita* 
ment  is  an  he%r4oom.  Heir-looms  are  certain  chattels  that  accompany 
the  inheritance ;  such  as  deer  in  a  park,  doves  in  a  dove-house,  or  the 
ancient  jewels  of  the  crown.^  It  has  been  suggested  that  nothing  is 
strictly  an  Aetr-2bom,  which  passes  by  the  general  law  and  not  by 
special  custom.  The  instances  mentioned  are  said  to  be  merely  in  the 
nature  of  heir-looms.' 

3.  In  the  United  States,  hdr^loonuj  as  such,  are  for  the  most  part 
unknown.  They  are  however  recognised  by  the  statute  law  of  Mary* 
land,'  and  excepted  from  the  general  disposition  of  personal  property 
upon  the  death  of  the  owner.  And  the  principle  applies  to  title- 
deeds,*  which  Lord  Coke  calls  ^^  the  sinews  of  the  inheritance,"  and  to 
the  keys  of  a  house — both  of  which  undoubtedly  pass  with  the  land 
to  which  they  pertam^f  So  also  to  family  pictures.^  In  those  States 
where  slavery  b  known,  it  would  seem  that  the  transmission  of  slaves 
b  founded  upon  a  somewhat  similar  principle.  In  Virginia,  Missouri 
and  Maryland,  slaves  are  either  declared  by  statute  to  be  personal 
estate  or  treated  as  such.'  In  Kentucky,  on  the  contrary,  they  are 
regarded  as  real  estate.'  But  whether  personal  or  real  technically 
speaking,  it  is  the  almost  universal  practice  to  treat  them,  in  many 
important  particulars,  such  as  dower,  or  the  formalities  of  transfer  by 
deed  or  execution,  like  real  property ;  or  at  least  to  place  them  on  an 
intermediate  ground  between  lands  and  chattels. 

4.  "Lands,  tenements  and  hereditaments,"  b  the  phrase  com- 
monly used  in  the  American  statute  law,  to  denote  real  estate.  But 
m  Massachusetts  it  b  provided,  that  the  words  "  land  "  or  "  lands  " 
and  "real  estate,"  when  used  m  a  statute,  shall  mclude  "lands, 
tenements  and  hereditaments  and  all  rights  thereto  and  interests 
therein,"  unless  the  Legblature  manifestly  intend  otherwise.  And  in 
Mbsouri,  real  estate,  when  spoken  of  in  the  stajtute  concerning  execu- 
tions, b  declared  to  mean  lands,  tenements,  be,  and  in  the  statute 
relating  to  conveyances,  to  include  chattels  real.' 

5.  Lands,  tenements  and  hereditaments,  have  been  held  to  include 
a  reversion  expectant  upon  a  life  estate,  and  also  equitable  estates.' 

6.  Water  is  neither  land  nor  a  tenement ;  and  b  not  demandaUe 


1  1  Craise,  38.    Co.  Lit  9  a,  n.  1. 

*  Amos  on  Fix.  161  dt  seq.  >  Anthon's  Shep.  428. 

*  Liford's  caae,  11  Co.  30--«ii  intereetinff  and  valuable  caae. 
»  Anth.  Shep.  428, 494.    Muno.  St.  588. 

*  Smilej  V,  Smiley,  1  Dana,  94.    1  Ky.  Rev.  L.  666. 
V  Mass.  Rev.  St  60.  lb.  413.  Misso.  St.  124,  262. 

*  Cook  V,  Hammond,  4  Mas.  488.  Dunlap  v.  Gibbe,  4  Terir.  94  (ate  7  Bio.  P.  C. 
607, 2  B.  db  R.  247, 8  T.  R.  503.) 

*  It  will  be  seen,  hereafter,  that  important  qnestioDfl  may  ariie  between  parties 
holding  distinct  interests  in  the  same  land— 4ks,  for  instance,  tenant  for  life  and  the 
owner  in  fee,  or  feoffee  and  cestui  que  nse>— in  regard  to  tiie  possession  of  the  title- 


t  See  infia— Fixtures. 
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ia  a  SQity  except  as  so  tnany  aeres  of  kmd  covered  loith  water.  It  is 
«  jnovable>  wandering  thmg,  and  must,  of  necessity,  continue  com- 
won  by  the  law  of  nature.  The  air  which  hovers  over  one's  land 
and  the  light  which  shines  upon  it,  are  as  much  land  as  water  is/ 

7.  It  vnll  be  seen  hereaft^,  that  the  thing  which  is  the  subject  of 
ownership,  though  in  its  nature  real,  may  be  owned  in  such  a  way  as 
to  constitute  a  chattd  interest  or  personal  estate.  Thus  an  estate  for 
years  in  land  is  personal  property.  So  is  every  other  estate  less  than 
freehold.  The  terms  real  estate  and  personal  estate,  therefore,  denote 
sometimes  the  nature  of  the  property  and  sometimes  the. particular 
interest  in  thai  property.  The  former  is  the  popular  and  the  latter  the 
technical  use  of  those  expressions.  In  conformity  with  the  latter, 
things  real  are  said  to  be  '^  permanent  as  to  place  and  perpetual  as  to 
duration.'"  The  real  estate  required  to  gain  a  settlement  has  been  held 
to  mean  a  freehold  interest  either  rightfiil  or  wrongful.' 

8.  Land  includes  not  only  the  ground  or  soil,  but  every  thmg 
attached  to  it  above  or  below,  whether  by  the  course  of  nature,  as 
trees,  herbage,  mines  and  water,  or  by  the  hand  of  man,  as  houses. 
The  legal  maxim  is,  ^<  cujus  est  solum,  ejus  est  usque  and  ccelum.'' 
Hence,  if  a  man  devises  a  lot  of  land  having  a  building  upon  it,  the 
building  will  pass  with  the  land  without  being  named,  even  though 
oAnex  buildings  are  named^  in  the  devise.  But  it  is  usual  to  insert  the 
clause,  "  with  all  the  buildings  thereon."  * 

9.  A  man  conveys  to  A,  his  daughter,  for  the  consideration  of  love 
and  a&ction,  a  lot  of  land  with  one  half  of  the  buildings  thereon.  The 
same  day  he  conveys  to  B,  for  the  consideration  of  £300,  one  half  of 
the  buildings  standing  on  the  land  this  day  conveyed  to  A.  There 
was  nothing  but  this  last  clause  to  show  which  was  the  prior  deed. 
Held,mannuch  as  the  time,  person,  consideration,  subject  and  purpose 
of  the  two  deeds  were  different,  and  as  they  were  not  given  in  pursu- 
ance of  any  joint  contract,  one  could  not  qualify  the  effect  of  the 
other,  but  A  took  the  whole  land  and  buildings  and  B  took  nothing. 
It  might  have  been  otherwise  had  both  deeds  been  delivered  simulta- 
neously.* * 

10.  The  rule  above-mentioned  is  the  general  principle  d*  law ;  but 
it  is  subject  to  many  qualifications  or  exceptions  which  deserve  to  be 
distmctly  considered.  I  propose,  therefore,  to  state  the  various  cases, 
in  which  movable  thmgs,  connected  with  or  attached  to  land,  are 
subject  to  a  peculiar  ownership,  and  the  respective  rules  of  law  appli- 
cable to  those  cases. 


>  Mitchell  V.  Warner,  5  Conn.  497.    Co.  Litt'  4  a.  '1  Swift,  73. 

*  Charleatown  «.  Aokworth,  1  N.  H.  62. 

«  14  H.  8,  fol.  12.    Com.  Piff.  Grant  £  3,  Co.  Litt  4  a. 

*  Itham  V.  Mor^[an,  9  Conn.  374. 

*  Williams  J.  dissented.    This  case  probably  carries  the  principle  stated  in  the  text 
to  as  great  a  length  as  any  one  to  be  found  in  the  books. 
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11.  It  was  ahciendj  hdd,  that  there  could  be  no  freehold  estate  m 
the  chamber  of  a  house,  because  it  must  fail  widi  the  foundation ;  and 
therefore  that  it  would  pass  without  livery.  But  it  seems  to  be  now 
settled  otherwise.  Ejectment  will  lie  for  a  house  widiout  any  land. 
And  where  the  chamber  belongs  to  one  person,  and  the  rest  of  the 
house  with  the  land  to  another,  the  two  estates  are  regarded  in  law  as 
separate  but  adjoining  dwelling-houses.^  But  the  lease  even  of  the 
cellar  and  lower  room  of  a  building  of  several  stories,  passes  no  inter- 
est in  the  land.  Upon  the  destruction  of  the  building,  the  whole 
right  of  the  lessee  is  gone.    It  would  be  so  with  the  lease  of  a  cave.' 

12.  A  pevf  in  a  meeting-house  is  in  general  deemed  real  estate. 
In  EIngland,'  the  right  to  a  pew  is  a  franchitty  dependmg  eidier  on  a 
grant  from  die  ordinary  or  on  prescription.  In  Maine  and  Connecti- 
cut,^ pews  are  declared  by  statute  to  be  real  estate.  So  in  Massachu- 
setts,* except  in  Boston,  where  they  are  treated  as  personal  property. 
In  New  Hampshire,*  they  are  personal  estate.  In  New  Y«k,'  the 
precise  nature  of  this  kind  of  property  has  been  a  subject  of  frequent 
discussion.  It  is  held  to  be  such  ixn  mkrut  in  real  estate  as  comes 
within  the  statute  of  frauds,  though  the  contract  relate  to  a  meeting- 
house not  yet  erected.  But  a  statute  requiring  authority  from  the 
chancellor  to  empower  a  religious  corporation  to  sell  its  reoj  extote, 
was  held  not  applicable  to  a  sale  of  pews.*  The  property  in  a  pew, 
whether  the  owner  be  a  member  of  the  society  or  not,  is  not  absolute, 
but  qualified  and  usufructuary ;  an  exclusive  right  to  occupy  a  certain 
part  of  the  meeting-house  for  the  purpose  of  attending  public  warship 
and  no  other,  and  is  necessarily  subject  to  the  right  in  the  parish  or 
town  to  remove,  take  down,  repair,  be.  unless  these  acts  be  done 
wantonly.  In  Massachusetts,  if  the  taking  down  of  a  meeting- house 
is  necessary,  the  pari^  is  not  bound  to  indemnify  the  pew-holders ;  if 
merely  expedientf  it  is  bound  to  indemnify  them  according  to  an 
appraisement.* 

13.  If  one  man  erect  buildings  upon  the  land  of  another,  volunta- 
rily and  without  any  contract,  they  become  a  part  of  the  land,  and 
the  former  has  no  right  to  remove  them; 

14.  A  husband  erected  a  dwelling-house  and  joiner's  shop  upon 
land  betonging  to  his  wife,  and  died.     Held,  as  no  binding  contract. 


1  Bro.  Abr.  Demand,  20,  Co.  Lit  46  b.  Otu  v.  Smith,  9  Pick.  297.  Lonnc  «. 
Bacon,  4  Mam.  575.    6  N.  H.  555. 

*  Winton  v.  Cornish,  5  Ohio,  476. 
»  2  Bl.  Com.  428. 

*  1  Smith's  St.  145.    Conn.  L.  432. 

*  Bates  V.  Sponel,  10  Mass.  323.    Rey.  St.  Mam.  413.  •  N.  H.  L.  186. 
7  Elder  «.  Rouse,  15  Wend.  218.    Trustees,  &^.  v.  Bigelow,  16  lb.  28. 

*  Freligh  v.  Piatt,  5  Cow.  494. 

*  Gar  V.  Baker,  17  Mass.  438.  Howard  v.  Ist  Parish,  dx.  7  Pick.  138.  Mass.  Aer. 
8t  205.  Fisher  v.  Glover,  4  N.  H.  180.  Freligh  v.  Piatt,  5  Cow.  494.  Price  v. 
Methodist,  dx.  4  Ohio,  515. 
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in  regard  to  soeh  erectkm,  coald  have  been  made  with  the  wife 
during  coverture^  the  buildings  belonged  to  her,  and  could  not  be 
applied  to  payment  of  bis  debts.^ 

15.  So  if  one  man  take  another's  timber  wrongfully ^  and  use  it  in 
erecting  or  repairing  buildings  upon  his  own  land,  it  becomes  his  pro- 
perty." 

16.  On  the  other  hand,  there  are  many  cases,  where  one  man  may 
own,  as  penonal  property ,  a  building  erected  upon  the  land  of  another.' 

17.  A  son,  by  peimission,  erected  a  house  upon  land  of  bis  father, 
under  the  mutual  expectation  that  the  land  would  be  devised  to  the 
son,  but  with  no  agreement  tbat  the  fiither  should  own  the  house  or 
be  accountable  for  its  value.  Held,  the  house  belonged  to  the  son  as 
p^sonal  property.^ 

18.  A  town-house  was  built  on  land  of  the  town,  under  a  contract 
with  the  biulder  that  the  town  should  occupy  a  part  of  it  at  a  certain 
rent,  and  have  the  right  to  purchase  the  house  at  an  appraised  valuer 
Held,  the  house  belonged  to  the  builder  as  personal  property.* 

19.  A  bathing-house  was  erected  by  an  individual  on  pUes  driven 
into  the  bed  of  a  navigable  river  below  low  water  mark,  and  after- 
wards moitgaged  by  imn.  Held,  as  he  had  no  interest  in  the  so3, 
the  building  was  a  chattel,  and  no  equity  of  redemption  remained  in 
him,  liable  to  be  taken  on  execution.' 

50.  But  a  building  so  erected  may  be  sold  on  execution  as  personal 
property,  and  the  purchaser  may  leg^ly  enter  on  the  land  to  remove 
It.  The  occupant  has  the  right  of  passing  over  the  close  of  the  owner 
of  the  land  to  and  fix>m  the  highway.^ 

51.  Such  building  wiU  pass  by  a  bill  of  sale,  but  cannot  be  ex- 
tended upon,  or  recovered  in  a  reed  action.  Trover  will  lie  for  it,  as 
far  other  chattels.  But  it  may  be  validly  attached,  like  real  estate, 
witiiout  taking  actual  possession.' 

28*  The  owner  of  the  land  will  not  gain  a  tide  to  the  building 
merely  by  a  neglect  oa  the  part  of  the  owner  of  the  latter  to  occupy 
or  clsjm  it. 

S3.  A  erected  a  sawnnill  on  the  land  of  B,  with  his  pennissicMi. 
The  building  was  sold  to  C  upon  an  execution  against  ,A,  and  B 
afterwards  sodd  the  land  to  D.  The  building  remamed  vacant  three 
years,  and  D  made  no  objection  to  its  being  on  the  land.  Held,  the 
purchaser  of  the  building  had  not  waived  his  right  to  it.' 

24.  Where  one  in  possession  H>f  land  bona  Jide  as  his  own  has 


>  Washburn  v.  SfirOAt,  16  Mms.  449.  '  Amos  on  Fix.  9  n.  a. 

>  2  Fairf.  371,  3, 162,243.  *  Wells  v.  Banister,  4  Mass.  514. 

•  Ashman  «.  Williams,  8  Pick.  402.  •  Marcj  v.  Darling,  8  Pick.  283. 
7  Doty  e.  Gorham,5  Pick.  487. 

•  A2aricho.Panoils,6N.H.565.    2  Fairf.  371.    8  Pick.  402.    (See  also  1  Brod.  & 
B.  506.) 

•  RiMeU9.Ridurds>2Faixf.371.    (See  Hanis  «.  GiUingham,  6  N.  H.  9.) 
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erected  buildiDgs  upon  it ;  he  or  his  gntntee  may  remove  them  with* 
out  incurring  any  liability  to  the  true  owner  of  the  land*^  * 

25.  There  are  oth^  things,  connected  with  or  attached  to  land, 
and  therefore  prima  fade  subject  to  the  same  ownership  with  the 
land,  which  by  special  acts  or  agreements  may  be,  in  point  of  title, 
separated  from  it. 

26.  In  England,  the  crown,  in  a  grant  of  land,  may  reserve  all 
mintt.  But  this  gives  no  right  to  die  crown  to  enter  in  search  of 
mines,  but  only,  after  they  are  opened,  to  restrain  the  tenant  from 
WQrkiog  them,  or  woik  them  itself,  or  license  others  to  do  it/  The 
United  States,  m  the  sale  of  the  public  lands,  reserve  all  salt  springs 
and  lead  mines.' 

27.  A  similar  principle  is  often  applicable  to  growing  trees,  which, 
though  standing  upon  and  rooted  m  the  soil,  may  be  the  subject  of  a 
distinct  ownership.  But  if  the  limbs  of  a  tree  overhang  another  man's 
ground,  they  still  belong  to  the  owner  of  the  root.  If  die  root  extends 
mto  the  ground  of  a  neighboring  owner,  he  is  a  tenant  in  common  of 
the  tree  with  the  planter.^ 

28.  It  is  said,  that  a  grant  or  devise  of  an  interest  in  growmg  woody 
is  (that  of)  an  interest  in  the  soil  itsdf.  But  it  is  otherwise  with  a 
gra»t  or^^ervation  of  trees.^ 

29.  Where  A  conveyed  to  B  a  lot  of  land  in  fee,  and  B  on  the 
same  day  reconveyed  to  A  his  heirs  and  assigns  all  the  trees  and 
timber  standing  and  growing  on  said  land  forever,  with  free  liberty  for 
them  to  cut  and  carry  away  said  trees  and  timber  at  all  times  at  their 
pleasure  forever;  held,  A  retained  an  inheritance  in  the  trees  and 
timber,  with  an  exclusive  interest  in  the  soil,  so  far  as  it  might  be 
necessary  for  the  support  and  nourishment  of  the  trees.' 

30.  It  was  anciently  held,  that  trees,  like  the  chamber  of  a  house, 
could  not  be  the  subject  of  a  freehold  estate.'  But  it  has  since  been 
settled,  that  trees  reserved  from  a  conveyance  for  life  are  not  personal 
estate,  but  real,  and  will  therefore  pass,  without  being  named,  with  a 
subsequent  grant  of  the  reversion,  notwithstanding  such  grant  ex- 
pressly refers  to  the  reversion  of  that  which  was  previously  leased." 
But  it  is  said  that  a  grant  of  trees  passes  them  to  the  grantee  as 
chattels.* 


»  V^^ickliflfe  V.  Clay,  1  Dana,  591. 

>  Ljddel  V.  Weeton,  2  Atk.  19.  *  Walk.  Intro.  43. 
^     «  1  Swift's  Dig.  104,  V^aterman  v.  Soper,  1  Ld.  Ray.  737. 

>  Wright  V.  Barrett,  13  Pick.  44.  Lifofd'o  case,  11  Co.  50.  (See  Com.  Dig.  Biena 
G.  20 

•  Clap  V.  Draper,  4  Mess.  266.    (Rehoboth  v.  Seekonk,  1  Pick.  224.) 
7  Bro.  Abr.  Demand,  20. 

«  Liford^B  case,  11  Co.  47. 

•  Stukely  v.  Butler,  Wma.  Hobart,  310. 

•  This  decision  was  made  in  Kentucky.  The  rights  of  settlers  upon  the  western 
lands,  which  perhaps  constitute  an  ezteption  to  the  general  rules  of  law  on  this  subject, 
will  be  considered  nereafler. 
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31.  It  has  been  held  in  New  Hampshire,  that  a  sale  of  growing 
trees,  to  be  taken  within  a  certain  time,  is  within  the  statute  of  frauds, 
and  must  be  in  writing/ 

32.  From  what  has  been  said,  it  may  be  seen  that  giowmg  trees, 
although  they  may  be  disannexed  from  the  soil  by  some  act  of  the 
owner,  are  stiU,  mdependently  of  any  such  act,  a  part  of  the  sdl,  and 
owned  accordingly.  The  same  mie  seems,  m  general,  applicable  to 
other  vegetable  productions.  Prima  facie  they  belong  to  the  soU, 
but  may  be  separated  bam  it  by  some  special  transfer. 

33.  It  is  to  be  observed,  however,  that  com,  ot  any  other  product 
of  the  soil  raised  annually  by  labor  and  cultivation,  when  npe,  is 
perscnai  estate,  may  in  general  be  seized  or  sold  on  execution  as  such, 
and  passes  to  die  executor.' 

34.  But,  by  statutes,  in  Kentucky,  a  crop  shall  not  be  levied  upon, 
excepting  com  after  October  1 ,  while  growing.  In  Alabama,  not  till 
gathered.  In  Tennessee,  not  before  November  15,  except  for  rent, 
or  where  the  tenant  has  absconded  and  left  the  country.  In  Ken- 
tucky, the  growing  crop  will  pass  with  the  land,  where  the  latter  is  sold 
on  execution.' 

35.  It  has  been  held,  in  England,  that  if  a  crop  is  mature — as  for 
instance,  a  cn^  of  potatoes — ^the  sale  of  it  in  the  ground,  to  be  gath- 
ered immediately,  is  not  within  the  statute  of  frauds  ;  that  the  ground 
is  a  mere  warehouse^  till  the  crop  can  be  removed.  It  would  be 
otherwise  if  the  potatoes  were  still  growing/  It  is  remarked  by  Chief 
J.  Savage,  that  the  English  cases  on  this  subject  seem  not  quite 
consistent.* 

36.  If  the  owner  of  land  sell  the  crop  upon  it  by  a  parol  contract, 
and  afterwards  convey  the  land  to  another  purchaser,  the  crop  does 
not  pass  to  the  latter.  But  a  parol  reservation  of  such  crop  to  the 
gmntor  himself  is  void.' 

37.  In  this  connection  may  property  be  considered  the  subject  of 
emblements. 

38.  Emblements^-from  the  French  word  embleer,  to  sow — are  the 
crops  grouwig  upon  land.  The  word,  however,  is  generally  used  in 
law,  to  denote  crops  which  are  claimed  by  some  person  odier  than 
the  general  owner  of  the  land,  as  incident  to  a  particular  estate 
therein. 

39.  Emblements  include  only  such  vegetables  as  yield  an  annual 
profit,  and  are  raised  by  annual  expense  and  labor,  or  **  great  manur- 
ance  and  industry," — such  as  grain ;  but  not  fruits,  grass,  &;c.,  though 


>  Patney  v.  Day,  6  N.  H.  430.    (See  Bostwick  v.  Leach,  3  Day,  476.) 

>  PenhaUow  v.  Dwiirht,  7  Mass.  34.    (See  ex  parte  Bignold,  Deae.  &  Ch.  396.) 

>  1  Ky.  Rev.  L.  657.  Alab.  L.  319.    Ten.  St.  1833,  c.  20. 

*  Parker  v.  StanUand,  11  £.  362. 

*  9  Cow.  42.    (See  Carrin^n  v.  Roots,  2  M.  &  Wels.  248.) 
'  Austin  V.  Sawyer,  9  Cow.  39.    (Bat  see  6  John.  6.) 
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annual,  because  they  are  spontaneous.  And  eiren  though  graaa  be 
improved  by  labor,  as  by  trenchmg  or  sowing  hay-seed,  it  is  not  a 
subject  of  emblements.  Otherwise  with  hcpi,  though  growing  on 
ancient  roots ;  and  the  artificial  grasses,  as  cfeoar,  samt-famj  &c.' 

40.  The  doctrine  of  emblements  is  founded  on  the  clearest  equi^ 
and  the  soundest  pdicy,  and  ought  to  receive  a  liberal  encourage- 
ment.* 

41.  Where  a  tenant  for  life  dies  before  harvest  time,  his  executon 
shall  have  the  crops  then  growing,  as  a  return  for  his  labor  and  ex- 
pense in  tilling  the  ground.' 

43.  Where  the  estate  is  terminated  in  any  other  way  than  by  bis 
death,  either  by  act  of  God  or  act  of  law,  the  tenant  himself  has 
the  emblements.     But  not  if  he  terminates  it  by  his  own  act^ 

43.  Thus,  where  one  is  tenant  |miir  autre  vie,  and  the  eeihd  que 
Vie  dies  before  harvest,  the  former  shall  have  emblements.  So  if  an 
estate  be  made  to  husband  and  wife  during  coverture  (which  is  a  life 
estate),  and  they  are  afterwards  divorced  causa  pracaniraetutf  he  shall 
have  emblements ;  because  the  divorce,  although  fwmied  on  the  appli- 
cation of  a  party,  is  itself  the  act  of  the  law.  But  if  a  woman,  tenant 
during  widowhood,  marries  again ;  or  if  a  tenant  forfeits  by  breach  of 
condition ;  they  have  no  emblements,  because  the  estate  b  detemuned 
by  their  own  acts.*  So,  where  a  parson  terminates  his  estate  by  vcri- 
untary  resignation,  he  has  no  emblements.' 

44.  The  right  to  emblements  being  founded  upon  the  supposition 
of  labor  and  expense  incurred  by  the  tenant,  they  are  not  allowed 
where  this  reason  is  wanting.' 

45.  Thus,  if  A  sows  com,  and  then  conveys  die  land  to  B,  re- 
mainder to  C,  upon  B's  death  before  harvest,  C  takes  the  crop/ 

46.  So  where  the  tenant  dies  before  sowing,  though  after  having 
prepared  the  ground  for  seed.' 

47.  Hence  an  agreement  to  allow  a  tenant  ^'  for  preparing  the 
ground  for  seed,  and  for  any  other  extra  labor,"  applies  to  the  clear- 
ing, manuring  and  ploughing  of  the  land,  and  does  not  interfere  with 
his  implied  right  to  emUeroents.'' 

48.  The  executor  of  a  deceased  joint  tenant  cannot  claim  emble- 
ments, such  tenant  having  had  no  emunve  title  to  the  land.^^ 

49.  At  common  law,  a  dowress  was  not  entitled  to  emblements^ 
the  land  being  often  sown  when  she  came  into  possession  of  it  after 
the  husband's  death.    But  by  Sut.  of  Merton,  20  Hen.  3,  ch.  8, 


I  Co.  Lit.  65,  b.  and  n.  3.  Com.  Dig.  fiiem  G.  1.  do.  Car.  516.    1  RoUe's  Abr. 
7S8.    Hob.  132. 

'  Stewart  v.  Doughty,  9  Johna.  US.  '1  Croiae,  60.         *  lb. 
»  Co.  Lit  65,  b.    Com.  Dig.  Biena,  G.  3. 

•  Balwer  v.  Bulwer,  d  Bam.  A.  Al.  470.  '  Haalett  v.  Glen,  J  Ear.  A  J.  17. 

•  Hob.  133.  •  Gee  v.  Youngs  1  Ear,  17. 
^  Stewart  v.  Doughtf ,  9  John.  113.  "  Cio.  £Us.  61. 
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she  majr  devise  the  growing  corn ;  and  if  she  does  not,  it  passes  to 
her  executors/  In  New  Jersey,  South  Carolina,  North  Carolma, 
Rhode  Island,  Virginia,  Kentucky,,  it  is  provided,  that  widows  may 
bequeath  their  crops.' 

50.  Tenant  for  yean  is  not,  in  general,  entitled  to  emblements ; 
because,  knowing  the  determinatk>n  of  bis  estate,  it  is  his  own  folly 
to  sow,  where  he  knows  he  cannot  reap.  This  bebg  the  reason  of 
the  rule,  it  is  not  applicable  where  such  estate  is  terminated  by  an 
event  previously  uncertain.  Thus,  if  the  tenant  for  years  holds  un- 
der a  tenant  for  life,  and  the  estate  terminates  by  the  death  of  the 
latter,  the  former  shall  have  emblements.  So  also,  where  one  holds 
for  so  many  years,  if  A  Uve  so  long^  and  A  dies  before  the  end  of 
the  time ;  the  former  has  emblements.'  6ut  where  a  woman,  tenant 
during  widowhood,  leases  for  years,  and  marries,  the  lessee  for  years 
has  no  emblements.^ 

51.  Where  the  tenant  terminates  the  estate  by  his  own  act — as 
by  forfeiture — he  has  no  emblements.  So,  where  he  surrenders  his 
lease.' 

52.  A  lessor  agreed  to  renew  the  lease,  ^'  if  he  did  not  want  the 
farm  for  his  own  use."  Before  its  expiration,  the  tenant  surrendered, 
having  previously  sold  the.  growing  crop  to  a  stranger.  Held,  the 
landlord  was  entitled  to  the  crop.' 

53.  In  Pennsylvania,  a  tenant  for  years  is  by  custom  entitled  to 
emblements,  under  the  name  of  a  way-going  crop.  But  the  custom 
is  limited  to  leases  from  spring  to  spring,  where  there  is  no  crop  in 
the  ground  at  the  commencement  of  the  lease.  And  where  A  leased 
to  B,  for  five  years,  three  months'  notice  to  be  given  in  case  of  a  sale 
during  the  term,  and  no  rent  to  be  paid  for  the  year,  and  there  was 
a  winter  crop  in  the  ground  at  the  time  of  leasing,  and  the  tenant, 
after  a  sale  by  the  lessor,  left  in  the  fall ;  held,  he  was  entitled  to  em- 
blements at  common  law,  notwithstanding  a  knowledge  or  even  direct 
notice  of  the  sale  three  months  before  leaving,  the  custom  of  a  way- 
going crop  not  being  applicable  to  this  case.^ 

54.  If  a  lessor  for  years  covenant  and  grant  to  the  lessee  to  carry 
away  the  corn  which  shall  be  growing  at  the  end  of  the  term ;  this 
is  not  a  mere  covenant,  nor  is  it  void  as  a  grant  m  Juturo  of  a  thing 
not  in  esse  ;  but  passes  the  property  when  it  comes  into  being.' 

55.  The  question  of  emblements,  tliough  usually  arising  between 
landlord  and  tenant,  may  also  grow  out  of  other  relations  known  to 
the  law.    Thus,  where  one  is  forcibly  dispossessed  of  land ;   after 


>  1  Croiie.  130. 

•Anth.Shep. 255,564.   IN.  C.  Rev. St. 615.  1  Vir. Rev. 0.171.    1  Ky  Rev.  L. 575. 
»  Co.  Lit.  55  b,  Whitmarah  v.  Cutting,  10  John.  361. 

4  Gland's  Case,  5  Rep.  !16.        »  Co.  Lit.  55  b.  •  Bain  v.  Clark,  10  John.  424. 

7  Stultzv.  Dickey,5Bin.289.   SSer.  &R.14.    Comfortv.  Duncan,  Miles,  229. 
•  Grantham  v.  Hawley,  Wmi .  Hobart,  286. 
VOL.  I.  2 
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recovering  it  by  a  judgment,  he  is  entitled  to  the  crops  raised  by  the 
trespasser  or  disseisor^  though  gathered,  if  still  remaining  on  the 
premises.* 

56.  If  one  in  possession  of  land  under  a  judgment  recovered  upon 
a  writ  of  entry,  being  sued  in  a  writ  of  right,  pending  this  suit  sow  the 
land,  and  the  demandant  recover  judgment  and  obtain  seisin  and  pos- 
session before  the  crops  are  gathered ;  the 'demandant  is  entitled  to 
the  crops.* 

57.  The  right  to  emblements  is  not  a  mere  penonal  privilege,  inca- 
pable of  transfer ;  but  in  this  respect,  a  crop,  even  while  growing  and 
unripe,  *seems  to  stand  on  the  same  footing  with  any  other  property. 

58.  Thus  a  growing  crop  may,  it  seems,  be  sold  by  a  tenant  before 
the  termination  of  his  estate,  and  the  vendee  will  have  the  right  to 
enter  and  gather  it  after  such  termination. 

59.  So  an  execution  against  the  tenant  may  be  levied  upon  the 
growing  crop.  And  it  was  held  in  New  York,  that  the  officer  might 
levy  the  execution  in  December,  making  a  declaration  to  that  efiect, 
and  delay  to  sell  it  till  the  ensuing  August,  when  it  became  ripe ;  al- 
though it  might  legally  be  sold  at  the  former  period.  He  todc  all  the 
possession  that  was  practicable  in  the  case.' 

60.  The  right  to  emblements  involves  the  right  of  removing  tbem 
from  the  land  ;  and  therefore  the  tenant  is  allowed  a  reasonable  time 
for  this  purpose,  during  which  the  ro versioner  or  remainder-man  cannot 
lawfully  enter  and  occupy.* 

61.  In  several  of  the  States,  the  subject  of  emblements  is  ta  some 
extent  regulated  by  the  statute  law. 

62.  In  Maryland,  "the  crop  on  the  laiid  of  the  deceased,  by  him  or 
her  begun,''  is  made  assets  in  the  hands  of  the  executor,  &;c.  So  in 
South  Carolina  and  Virginia.  So  in  Illinois,  the  executor  is  empow- 
ered to  sell  the  growing  crop.* 

63.  The  same  provision  is  made  in  New  York,  with  regard  to  grow- 
ing crops,  and  all  produce  raised  annually  by  labor  and  cultivation, 
except  growing  grass  and  fniit  not  gathered.* 

64.  In  Virginia,  South  Carolina  and  Kentucky,  as  an  incident  to 
the  right  of  emblements,  the  slaves  of  a  person  deceased,  though  held 
by  him  only  for  life,  shall  be  continued  on  the  land  from  March  1  to 
December  1 ;  and,  in  Virginia  and  Kentucky,  as  a  compensation  for 
their  services,  the  executor  or  administrator  shall  deliver  to  the  rever- 
sioner or  remainder-man  three  barrels  of  Indian  com  for  every  slave. 
In  all  the  three  States  above-named,  a  crop  does  not  pass  as  emble- 
ments, if  the  tenant  die  between  December  1  and  the  first  of  March 


>  Thome*  r.  Moody,  2  Fairf.  139.  •  King  v.  Fowler,  14  Pick.  238.    . 

»  Whipple  V.  Foot,  2  John.  418.  *  Bevans  v,  Briscoe,  4  Hair.  A.  J.  139. 

•  Anth  Shep.  428, 489,  575.    Illin.  Rev.  L  642. 

•  2  N.  T.  Rev.  St.  83. 
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following,  or  if  Bot  gathered  before  the  former  period.  In  Ohio,  there 
are  no  emblenaeDts,  unless  he  die  between  March  I  and  December  1, 
following.^  ♦ 

65.  Sometimes,  where  substances  in  their  nature  movable  are 
thrown  upon  a  man's  land,  they  become  his  property,  as  part  of  the 
land. 

66.  Thus  sea-weed  thrown  upon  the  sea-shore  belongs  to  the 
owner  of  the  shore ;  upon  the  grounds  that  it  increases,  not  suddenly 
but  gradually,  is  useful  as  manure  and  a  protection  to  the  bank  ;  and 
is  also  some  compensation  for  the  encroachments  of  the  sea  upon  the 
land.' 

67.  The  same  is  true  with  regard  to  wreck,  as  against  all  the 
world  but  the  former  owner.'  So,  where  wood  and  timber  jQoats  in 
the  water  covering  a  man's  land,  he  has  the  exclusive  right  to  seize  it 
and  retain  it  till  claimed  by  the  owner  in  reasonable  time/ 

68.  It  seems,  dung  in  a  heap  is  personal  property;  but  when 
spread  becomes  part  of  the  land,  because  it  cannot  well  be  gathered 
without  gathering  part  of  the  soil  with  it/ 

69.  In  this  connection  may  properly  be  considered  the  subject  of 
fixtures — one  of  sufficient  extent  and  importance  to  be  discussed,  as  it 
has  been  with  much  ability,  in  a  distinct  elementary  treatise,t  and 
upon  which  very  numerous  decisions  and  nice  distinctions  are  to  be 
found  in  the  books. 

70.  The  law  of  fixtures  relates  to  those  cases  where  a  thing  affixed 
to  hnd,  and,  until  removed,  constituting  a  part  of  the  freehold,  is  taken 
away  by  some  party  not  the  owner  of  the  land,  as  a  chattel  belonging 
to  hun.  This  class  of  cases,  though  analogous  to  those  already  con- 
sidered, in  which  one  man  erects  buildings  upon  the  land  of  another 
by  special  permission  or  contract,  differ  from  the  latter  in  two  impor- 
tant particulars.  In  the  first  place,  in  the  case  of  fixtures,  there  is  or- 
dinanly  fio  expreu  pemUsnan  or  contract  for  their  erection  ;*  and,  in 
the  second  place,  until  removed,  they  are  a  part  of  the  freehold; 
while  in  the  other  case,  the  thing  attached  to  the  land  is  fix>m  its  first 
creation  a  mere  chattel,  and  no  part  of  the  freehold.  The  latter  part 
of  this  distinction  seems  to  be  opposed  by  some  dicta,^  which  speak  of 
fixtures  as  chatteU,  and  as  being  ^'  deemed  personalty  for  many  other 
purposes.''  Thus,  as  will  be  seen,  they  are  liable  to  be  taken  on  ex- 
ecution as  pensonal  property.     Amos"  however  is  of  opinion,  that  by 


>  Anth.  Shcp.  489, 675,  65^-4.    Walk.  Intro.  277. 

*  Emans  «.  Tumbull,  2  John.  313. 

'  Barker  v.  Batea,  13  Pick.  255.   •  «  Rogers  «.  Judel,  5  Verm.  223. 

»  Yearworth  v.  Pierce,  Alleyn,  31.  •  1  Whart.  95. 

7  2  Browne,  285.    2  Pet.  l44.  8  Amoa,  9, 10,  814. 

*  Thia  moat  be  the  meaning  of  the  langua^ :  **  if  the  tenant  die  between  the  first 
of  March  and  the  last  of  December,  they  go  to  the  personal  representatives;  otherwise 
to  the  real." 

t  See  Amos  &.  Fezmrd,  on  the  Law  of  Fiztuies. 
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annexation  they  become  a  part  of  the  freehold,  and  reassume  their 
character  of  chattels  only  upon  removal.  This  seems  to  be  clearlj 
laid  down  in  Lee  v.  Risdon/  It  is  there  remarked,  that  the  stealing 
of  such  articles  would  not  be  felony^  So,  as  will  be  seen  hereafter,  a 
mortgagor  may  remain  in  possession  of  them  without  rendering  the 
transfer  fraudulent ;  and  r^fevin  will  not  lie  for  them  when  separated 
from  the  land.* 

71.  It  is  said  that,  to  constitute  a  fixture,  that  is,  to  give  a  chattd 
any  thing  of  the  character  of  real  estate,  so  as  to  justify  a  question  in 
regard  to  it,  there  must  be  a  compltte  atmexatum  to  the  soiV  Thus, 
a  building  upon  blocks,  rollers,  stilts  or  pillars;  or  a  vainish-house 
upon  a  wooden  plate  resting  on  brick  work,  the  quarters  being  mor- 
ticed mto  the  plate  ;  or  a  post  wind-mill,  laid  on  cross  traces  not  at- 
tached to  the  ground, — is  not  a  fixture,  but  a  mere  chattel. 

72.  Whether  an  article  is  a  fixture,  is  partly  a  question  of  fact  and 
partly  of  law.  Every  case  must  depend  mainly  on  its  own  circum- 
stances.' 

73.  Several  general  considerations  are  of  importance  in  settling 
whether  a  thing  annexed  to  the  freehold  can  lawfully  be  removed. 
These  are,  the  natwre  of  the  thing,  whether  in  itself  a  personal  chattel 
or  not ;  usage  ;  the  comparative  value  of  the  land  befinre  and  after  the 
removal  ;  the  injury  which  ,would  be  caused  by  a  removal,  in  regard 
to  which  it  is  said,  "  the  principal  thing  shall  not  be  destroyed  by 
taking  away  the  accessary  ;"  thesituation  and  business  of  the  tenant ; 
but  chiefly  the  purpose  and  object  of  the  erection,  whether  for  trade, 
agriculture,  ornament  or  general  improvement  of  the  estate.^ 

74.  It  is  the  general  rule  of  the  common  law,  that  whatever  is  once 
annexed  to  the  freehold  becomes  a  part  of  it,  and  therefore  cannot  be 
removed  by  the  party  making  the  annexation,  who  is  not  the  owner 
of  the  land.*  It  will  be  seen  that  the  former  part  of  this  proposition 
is  chiefly  important  as  involving  the  consequence  stated  in  the  latter 
part.  For  if  the  owner  of  the  land  himself  makes  annexations  to  it, 
so  long  as  he  continues  to  be  the  owner,  he  has  the  absolute  control 
both  of  the  land  and  of  what  is  affixed  to  it.  In  regard  to  him, 
therefore,  it  is  of  litde  practical  consequence,  whether  the  annexations 
become  a  part  of  the  freehold  or  90t.  In  some  of  the  States,  however, 
the  statute  law  somewhat  qualifies  the  general  rule  above  stated. 
Thus,  in  Connecticut,'  the  machinery  in  a  cotton  or  woollen  factory 
may  be  mortgaged  either  with  the  building  or  without,  cu  if  it  were 
real  estate.    So,  while  it  may  be  attached  like  real  estate,  it  is  sold  on 


I  7  Taun.  ISO.  «  Amo«,  6, 274,  &  seq. 

>  1  Brod.  ^  B.  510. 

«  Amofl,  7.    Van  Ness  v.  Pacard,  2  Pet.  148.  Lawton  v.  LAWton,  3  Atk.  15. 
Wetherby  v.  Foster,  5  Verm.  136. 
.    » 2  Pet  144.    4  Sim.  338.  •  Conn.  L.  67-8. 

*  The  tenant  has  an  interest,  not  a  mere  potoerj  as  in  ease  of  a  lease  mthant  impeaek' 
flMnl  ofvmtU.    (See  Poolers  case,  infm  13,  n.  3.) 
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execution  as  personal.  But  in  Rhode  Island/  the  main  water  wheels, 
upright  and  horizontal  shafts,  drums,  pullies  and  wheels  secured  to  the 
building  and  necessary  for  operating  the  machmery,  and  all  kettles  set, 
are  declared  to  be  real  estate,  while  other  parts  are  personal. 

75.  By  the  ancient  law,  it  seems,  even  a  tenant  had  no  right  to 
renaove  things  once  attached  to  the  freehold — as,  for  instance,  win- 
dows, wainscot,  benches,  &c.'  Poole's  case*  first  definitively  settled 
a  difierent' principle,  in  regard  to  erections  ybr  frad'e,  although  this 
exception  is  said  to  be  almost  as  old  as  the  rule  itself.  In  a  very 
ancient  case  it  is  referred  to  by  the  phrase  **  to  occupy  his  occu- 
pation."* 

76.  The  general  distinction  upon  the  subject  is  this ;  that  where  a 
thing  is  accessary  to  any  thing  of  a  personal  nature,  such  as  trade,  it 
is  a  chattel ;  but  where  a  necessary  accessary  to  the  enjoyment  of  the 
inheritance,  it  is  a  part  of  the  inheritance.* 

77.  In  a  leading  case*  upon  this  subject  it  is  said  (though  not,  as 
will  be  presently  seen,  with  perfect  accuracy),  that  questions  as  to 
fixtures  arise  in  three  cases.'  1.  Between,  heir  and  executor.  That 
is,  when  the  owner  of  real  estate  dies,  the  question  is,  whether  things 
attached  to  the  land  shall  pass  with  or  as  a  part  of  it  to  the  heir ;  or, 
as  personal  property,  to  the  executor.  In  this  country,  this  branch  of 
the  subject  is  comparatively  of  little  consequence,  because  the  per- 
sonal and  real  property  of  one  deceased  is  ordinarily  subject  to  pre- 
cisely the  same  appropriation,  either  for  the  benefit  of  creditors  or  the 
next  of  kin.*  As  between  heur  and  executor,  the  law  is  strict  in 
favor  of  the  former,  but  still  allows  erections  for  trade  to  be  removed. 
8.  Between  the  executor  of  a  tenant  for  life  and  the  remainder-man 
or  reversioner.  Here  the  law  is  liberal  in  allowmg  the  former  to  re- 
move the  tenant's  own  erections.  3.  Between  landlord  and  tenant. 
And  here,  in  modem  times,  the  tenant  is  highly  favored  by  the  law 
in  regard  to  the  right  of  removing  fixtures ;  particularly  such  as  per- 
tain to  mide  and  manufactures,  which  are  said  to  be  matters  ofaper^ 
sonal  naturey  and  the  former  of  which  has  been  called  b  England  the 
piBar  of  the  state.  The  general  rule  is,  that  the  tenant  may  remove 
any  diing  erected  by  him,  which  can  be  removed  without  injury  to  the 
premises,  or  putting  them  m  a  worse  plight  than  they  were  in  when 
he  entered.* 

78.  As  a  general  summary  of  the  law  of  fixtures  in  reference  to 


1  R.  I  L.  SOS.  >  Co.  Lit  53,  a.  1  Whart  93.    Amos.  fSL 

»  1  Salk.  368.  «  2  Pet.  144-^.    20  Hen.  7, 13  a  4t  b. 

•  Hunt  V.  Mollanphy,  1  Mimo.  506.    2  Browne,  285. 

•  Ehnws  V,  Maw,  3  £.  38.  7  i  Whart.  93. 

•  2  Kent,  280.  Whiting  v.  Brastow.  4  Pick.  310.  2  Eui,  90.  6  John.  6.  3 
Browne,  286. 

•  In  Maryland,  articles  which  can  be  remored  without  injury  to  the  premises,  are 
made  assets  in  the  hands  of  the  executor,  &c.  A  nth.  Shep.  428.  In  New  York, 
things  annexed  to  the  freehold  or  to  any  building,  for  the  purpose  of  trade  or  manu- 
&etare,  and  not  fixed  into  the  wall  of  a  oofuse,  so  as  to  be  essential  to  its  iupport  2 
N.  T.ReT.SteS. 
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landlord  and  tenant,  it  is  said^  that  a  tenant  may  remove  1.  imple- 
ments of  trade,  as,  for  instance,  furnaces,  or  the  vats  and  coppers  of  a 
soap-boiler ;  or.  a  kettle  or  boiler  in  a  tannery,  put  up  with  brick  and 
mortar ;  or  stills  set  up  in  furnaces  for  making  whiskey.  2.  Machinery, 
as  a  steam  engine.  3.  Buildings  for  trade.  In  regard  to  the  last,  if 
permanently  built,  the  right  of  removal  seems  questionable  in  England, 
but  is  well  established  m  this  country.  The  question  is  not  as  to  the 
size  or  form  or  mode  of  erectbn  of  a  building ;  but  whether  it  is  for 
trade.  And  it  matters  not  though  the  trade  be  of  an  agricultural 
nature.*  Thus  a  tenant  may  remove  a  wooden  dwelling-house, 
with  a  cellar  of  stone  or  brick  and  a  brick  chimney,  erected  by  him 
for  the  business  of  a  dairy-man  and  the  residence  of  those  engaged 
•in  it,  and  in  part  improved  for  carrying  on  his  trade  of  a  carpenter.' 
An  erection  may  be  in  pan  only  for  purposes  of  trade;  as  in 
the  case  of  a  cider-mill ;  or  where  a  grazier  also  follows  the  occupation 
of  a  butcher ;  or*  a  farmer  uses  his  grain  for  distillmg ;  or  of  ma- 
chinery for  working  mines ;  in  all  of  which,  the  erections,  though  con- 
nected with  trade,  are  used  as  means  or  instruments  of  obtaining  the 
profits  of  the  land.  So  in  the  case  of  the  dairy-man's  house,  used 
pardy  for  mide  and  partly  as  a  habitation.  In  such  instances  it  is 
suggested  that  the  right  of  removal  will  depend  upon  the  question, 
what  is  the  primary  business  carried  on.  4.  The  tenant  may  remove 
articles  erected  for  ornament  or  domestic  use— unless  the  removal  will 
cause  great  injury  ;  such  as  hangings,  glasses,  chimney-pieces,  blinds, 
stoves,  coffee-mills,  shelves,  bells,  book-cases,  cornices,  bc.^ 

79.  Upon  this  point  a  distinction  has  been  recentiy  made  between 
Jixtures  and  fixed  Jvmiture^ 

^    80.  Upon  the  princifde  of  the  fourth  class  of  cases,  it  seems,  gai^ 

'"^dtoers,  nursery-men,  &;c.,  occupying  as  lessees,  may  remove  trees 

and  shrubs  which  they  themselves  have  planted  for  the  purpose  of 

sale ;  but  not  where  they  are  planted  for  any  other  purpose.     Whether 

green-houses,  erected  by  such  occupants,  are  removable,  qu. 

81.  On  the  other  hand,  a  tenant  in  husbandry  cannot  remove  hb 
own  erections  for  merely  agricultural  purposes,  even  though  he  leave 
the  premises  precisely  as  he  found  them ;  as,  for  instance,  a  beast- 
house,  carpenter's  shop  or  cart-house.* 

82.  Neither  can  a  tenant  plough  up  strawberry-beds  in  foil  bearing, 
though  he  purchased  them  of  a  prior  tenant  conformably  to  a  general 
usage.*  Nor  can  he  remove  a  border  of  box — ^the  tenant  hot  being  a 
gardener.^ 


'  Amos  274  <&  acq.    Hunt  v.  Mullanphy,  1  Misso.  508.    Bark  v.  Baxter.  3  ib.  907. 

•  1  Whart.  94.  >  Van  Neai  v.  Pacard,  2  Pet.  137. 
<  Amo0, 61-5.    Avery  ».  Chesslyn,  5  Nev.  &  Man.  372.    2  Pet.  137. 

•  Birch  V.  DtLwwoTi,  2  Adol.  dt  £1.  37.    (See  ako  ib.  167.) 

*  Panton  v,  Robart,  2  £.  91.    Lee  «.  Risdon,  7  Taon.  191.    Amos,  66. 

7  Watheiell  v.  Howells,  1  Camp.  227.    Empson  v.  Soden,  4  Bam  &  Ad.  655. 

*  This  case,  however,  was  decided  on  the  ffroond  that  the  circomstances  showed 
maiue.    It  wu  said  that  to  take  up  atrawben74>eds  would  not  /wr  m  be  actioiiable. 
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83.  It  has  been  questioned^  however,  whether  the  strict  rules  of 
the  common  law  as  to  agricultural  erections  are  to  be  considered  as 
adopted  in  this  country,  where  so  large  a  portion  of  leased  property 
consists  in  wild  lands,  which  it  is  for  the  interest  of  landlords  to  have 
cleared  and  built  upon.'  t 

84.  Where  a  tenant  has  the  right  of  removing,  he  must  in  general 
exercise  it  before  quitting  possession ;  though  not  necessarily  before 
the  end  of  the  term.  But  if  the  estate  is  uncertain  in  duration — as, 
for  instance,  an  estate  at  will  or  p(mr  autre  vie — he  shall  have  a  rea* 
sonable'time  after  its  expiration.  It  has  been  held  that  for  entering 
after  the  term  expires,  a  tenant  is  liable  only  for  a  trespass  upon  the 
land ;  not  to  the  articles  removed.'  Amos'  questions  this  principle, 
and  limits  the  right  of  removing  fixtures  after  the  term  expires,  to  the 
case  where  the  tenant  holds  over.  This  he  supposes  to  be  the  point 
settled  in  Penton  v»  Robart.^  Where  the  tenant  quits-  possession 
without  removing  a  fixture,  he  is  understood  to  make  a  dereliction  of 
it  to  the  landlord.  The  doctrine  contended  for  by  Amos  seems  to 
be  confirmed  by  a  late  decision  in  England.*  And  in  Pennsylvaniai 
it  has  been  recently  settled,  that  as  between  a  tenant  for  life  and 
remainder-roan,  the  removal  must  take  place  during  the  estate  of  the 
former. 

85.  A,  tenant  for  life  leased  for  years  to  B,  under  an  agreemeoli 
that  if  the  latter  made  certain  erections,  he  shoi;j|d  have  the  right  to 
remove  them,  or  they  should  be  taken  by  A,  at  a  valuation.  B 
erected  a  frame  stable  and  shops.  A  died  before  expiration  of  the 
lease,  but  B  continued  to  occupy  under  and  pa|r  rent  to  the  remain- 
der-man, C.  C  afterwards  sold  the  premises.  In  an  action  for  rent 
by  C  against  B,  B  defended  on  the  ground  that  he  had  not  been 
allowed  for  his  erections,  and  that  C  had  received  the  value  of  them 
in  the  sale.  Held  B's  right  of  removing  ceased  on  A's  death,  and  C 
was  not  bound  by  the  contract  between  A  and  B.' 

86.  In  addition  to  the  three  classics  of  cases,  enumerated  by  Lorct 
Ellenborough  in  Elwes  v.  Maw,  in  which  the  question  of  fixtures 
arises ;  there  are  others,  perhaps  of  less  importance,  but  often  occur* 
ring  in  practice  and  referred  to  in  the  books. 

87.  Thus,  while  a  tenant  himself  has  the  right  of  removing 
certain  things  affixed  to  the  realty,  his  creditors  may  attempt  to  seize 
them  as  chattels  oa  legal  process.^  And  there  seems  no  room  to  doubt 
that  whatever  the  tenant  himself  might  remove  may  also  be  thus  taken 
by  creditors.  Indeed  the  question  of  a  tenant's  own  rights  is  often 
raised  in  this  way  ;  and  therefore  the  case  of  a  creditor's  claim  upon 


>  2  Pet.  145.  •  Holmes  v,  Tremper,  20  John.  29. 

3  86  &^  seq.  *  2E.  88. 

*  Habbard  v.  Burahaw,  4  Sim.  338. 

•  White  V.  Amdt,  1  Whart  91.  '  5  Verm.  136. 
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fixtures  may  perhaps  with  sufficient  accuracy  be  classed  under  the 
third  of  Lord  EUenborough's  divisions. 

88.  Analogous  to  the  case  of  a  lessee,  is  that  of  one  who  occupies 
the  land  of  another  person  as  his  agent.  And  the  latter  seems  to 
stand  on  a  less  favorable  footing,  in  regard  to  fixtures,  than  the 
former. 

89.  Thus,  where  the  agent  of  a  mill-owner,  occupying  by  permis- 
sion and  indulgence  of  the  latter,  who  was  his  brother,  inserted  in  the 
mill  bis  own  mill-stones  and  irons  ;  held,  they  became  the  property  of 
the  mill-owner,  and  were  not  liable  to  the  creditors  of  the  agent, 
though  the  mill  had  been  carried  away  by  a  flood,  and  these  alone 
remained  on  the  prembes,  and  were  afterwards  removed  and  offered 
for  sale  by  the  agent.^ 

90.  Another  case  of  very  frequent  occurrence  relating  to  the  law  of 
fixtures,  is  -that  of  vendor  and  purchaser;  where  the  owner  of  land 
conveys  it  to  another,  and  the  question  arises  what  shall  pass  with 
and  as  a  part  of  the  land.  And  here  the  law  is  no  less  strict  in  favor 
of  the  purchaser,  than  it  is  in  favor  of  the  heir,  as  between  him  and 
the  executor.'  Things  personal  in  their  nature,  but  fitted  and  pre- 
pared to  be  used  with  real  estate,  and  essential  to  its  beneficial  enjoy- 
ment, pass  with  the  realty.  Thus,  the  conveyance  of  a  savh-mU* 
passes  the  mill-chain,  dogs  and  bars  connected  with  it ;  that  of  a 
brewery,  passes  a  malt-mill  attached  to  it ;  that  of  a  cottcm-mill 
passes  the  waters,  flood-gates,  &c.,  and  also  the  machinery,  whether 
affixed  or  not.  So  kettles  for  manufacturing  ashes,  though  not  set, 
have  been  held  to  pass  with  the  premises  in  which  they  were  used. 
And  there  are  many  articles,  absolutely  necessary  to  the  use  and  en- 
joyment of  the  land,  which  will  pass  to  a  purchaser  whether  actually 
upon  the  land  or  not.  Such  are  doors,  windows,  locks,  keys,  mill- 
stones, &c.     They  are  constructively  annexed,^ 

91.  Nor  is  it  material  whether  the  erection  is  for  trade  or  manufac- 
tures, or  merely  agricuUwrah  If  the  article  in  question  is  necessary 
for  carrying  on  the  business  meant  to  be  followed,  it  passes  to  the  pur- 
chaser. Thus,  a  cotton-gin,  attached  to  the  gears  in  the  ^n-house 
upon  a  cotton  plantation,  passes  with  the  land.^ 

9^.  But  where  the  owner  of  land  having  a  tanning-mill  upon  it. 


1  Goddard  «.  Boleter,  6  Greenl.  4^. 

*  Miller  v.  Plumb,  6  Cow.  665.    Holmes  v.  Tremper,  20  John.  30. 

3  Liford*8  case,  11  Co.  51.    Le  Roy  v.  Piatt,  4  Paige,  77.    Farrar  v,  Stackpole,  6 
Gxeenl.  154 1.    Phillipson  v.  Mullanphj,  1  Misso.  620. 
«  Farris  v.  Walker,  1  Bai.  640. 

*  It  is  to  be  observed,  however,  that  this  constructioii  depended  in  part  npon^the 
use  of  the  word  inill,  as  a  term  of  description. 

t  This  case  contains  an  interesting  exposition  of  the  law  of  fixtures,  as  modified  bj 
the  numerous  inventions  and  improvements  of  modem  times,  both  for  purposes  of 
domestic  convenience,  and  more  particularly  for  carrying  on  the  various  branches  of 
manufactures. 
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sold  the  land,  with  a  parol  reservation  of  the  mill,  and  afterwards  sold 
the  latter  to  another  purchaser ;  held,  (it  seems)  that  a  mill-stone 
affixed  to  the  mill  with  iron  fastenings  did  not  pass  with  the  land/ 

98.  Where  the  land  conveyed  is  public  property^  the  grant  will  not 
pass  wood  which  has  been  prevbusly  cut  and  corded  by  a  person 
without  title ;  but  the  latter  may  hav«  an  action  against  the  purchaser 
for  taking  it  away.* 

94.  It  has  been  formerly  questioned,  whether  fixtures  would  pass 
by  a  mortgage  of  the  land,  without  being  specially  named.'  But 
there  seems  to  be  now  no  reason  to  doubt  that  they  do  pass.^  And 
the  mortgagor's  possession  is  not  deemed  fraudulent,  as  m  case  of 
mere  chatt^.  So,  although  an  erection,  which  the  jury  find  to  be 
not  a  fixture,  is  separately  conveyed  in  a  mortgage  of  the  land,  the 
mortgagee  need  not  take  possession  of  it  as  a  chattel,  to  give  him 
a  title  against  creditors  of  the  mortgagor/ 

95.  The  tenant  of  a  house  m  which  certain  fixtures  had  been  erect- 
ed mortgaged  it,  without  mentioning  them.  He  afterwards  assigned 
the  premises  and  all  his  estate  and  efi*ects  to  trustees,  and  while  the 
trustees  were  in  treaty  for  selling  the  fixtures,  the  mortgagee,  his  debt 
being  due,  entered  forcibly,  and  refiised  on  demand  to  deliver  them. 
Held,  trover  did  not  lie  against  him.' 

96.  Of  somewhat  similar  nature  is  the  case  of  a  meehanic,  claiming 
a  lien  upon  a  building  which  he  has  erected.  Where  such  builcling 
was  a  theatre,  held,  the  lien  embraced  the  permanent  stage,  but  not 
the  movable  scenery  and  flying  stages ;'  the  former  bemg  a  part  of 
the  fi-eebold,  but  the  latter  only  necessary  for  theatrical  exhibitions — 
a  species  of  trade. 

97.  As  between  mortgagor  and  mortgagee,  a  different  question  arises 
in  regard  to  fixtures,  viz.  whether  either  of  them  may  remove  erec- 
tions  which  he  himself  has  made  upon  the  land.  In  Massachusetts, 
one  holding  land  subject  to  redemption  may,  even  after  a  decree  to 
redeem,  remove  a  bam  and  blacksmith's  shop  erected  by  him,  and  so 
slightly  affixed  that  they  may  be  removed  with  but  little  disturbance 
of  the  soil.'  But  m  New  Hampshire^  a  mortgagor  in  possession  is  a 
trespaAr,  if  he  remove  a  miU  which  he  himself  has  built,  or  any  thing 
attached  to  it.  This  decision  proceeds  upon  tbe  ground,  that  the 
mortgagor  has  only  to  redeem  in  order  to  have  the  benefit  of  the 
building ;  and,,  if  not  worth  redeeming,  he  ought  not  to  do  any  thing 
to  lessen  the  value  of  the  property.'* 

>  Heermanee  v.  Vemoj,  6  John.  5.    (See  9  Cow.  39.)  # 

>  Jooee  «.  Snelflon,  3  Mimo.  393.  >  1  Atk.  477.  i 

«  Amo0, 186  A  aeq.    15  Maag.  159.  •  Steward  v.  Lombe,  1  Brod.  &  B.  510. 

•  LoDMtaff «.  Meagre,  2  Adol.  &£!.  167.      ^  Olympic,  &c.  2  Browne,  285. 

•  Taylor  v.  Townaend,  B  lAasa.  411.  .  •  Pettengill  v.  £yan8.  5  N.  H.  54. 

•  In  New  Hampebiie  the  rights  of  mortgagors  seem  to  be  more^idly  restricted 
than  in  any  other  State. 

t  This  case,  however,  was  evidently  decided  on  its  own  phraseology,  and  not  on 
any  distinction  between  conditional  and  absolute  sales. 
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98.  Replevin  will  not  lie  for  fixtures  separated  and  removed  from 
tbe  land.' 

99.  In  South  Carolina  a  statute  provides,  that  a  tenant  shall  not 
alter  or  remove  buildings  without  written  permission  from  the  land* 
lord,  under  penalty  of  forfeiting  the  residue  of  the  term.' 

100.  In  England,  shares  in  some  corporations  have  been  held  to  be 
real  estate ;  as  for  instance  in  navigable  canals.' 

101.  So,  in  Connecticut,  shares  in  a  turnpike  were  held  to  be  teal 
estate.     But  a  subsequent  statute  has  provided  otherwbe.^ 

10^.  In  Massachusetts,  shares  in  a  corporation  are  personal  pro- 
perty, even  though  the  corporation  be  instituted  merely  for  the  pur- 
pose of  holding  real  estate/  And  it  has  been  very  recently  decided 
in  Rhode  Island,  that  shares  in  a  bridge  corporation  were  personal 
property ;  and  also  that  when  they  belonged  to  a  wife,  and  the  hus- 
band died  without  doing  any  act  to  reduce  them  to  possession,  they 
vested  in  tbe  wife,  not  in  his  administrator.'  In  North  Carolina  and 
Ohio,  shares  in  corporations  are  personal  estate.'  And  this  is  un- 
doubtedly the  general  principle  of  American  law. 

103.  In  Equity,  money  directed  or  agreed  to  be  laid  out  in  land  is 
regarded  as  land. 

104.  Thus,  where  one  devises  and  bequeaths  all  his  real  and  pe^ 
sonal  estate  to  trustees  to  be  sold,  and  then  bequeaths  the  proceeds  to 
an  alien ;  tbe  interest  bequeathed  to  the  latter  is  personal  estate, 
and  he  shall  hold  it.' 

105.  A  court  of  Equity,  regarding  the  substance  and  not  the  mere 
forms  and  circumstances  of  agreements  and  other  instruments,  con- 
siders things  directed  or  agreed  to  be  done  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought  to  prevent  a 
performance — provided  the  purposes  for  which  the  acts  are  to  be  done 
are  legal  and  can  be  carried  into  effect.' 

106.  Where  one  of  several  heirs  takes  a  conveyance  to  himself  of 
land  purchased  by  his  ancestor,  he  holds  in  trust  for  himself  and  his 
co-heirs." 

107.  Where  money  is  directed  or  agreed  to  be  turned  into  land  or 
the  converse,  if  the  cestui  que  trust  has  the  whole  beneficial  ^terest, 
he  may  at  any  time  before  the  conversion  takes  place,  either  by  his 
acts  or  declarations,  or  by  application  to  a  court,  elect  to  take  either 
the  land  or  the  money.  If  he  make  no  election  and  die,  as  to  his 
representatives  the  conversion  shall  be  btended  to  have  taken  place." 


>  Powell  V.  Smith,  2  Watto,  126.  »  6.  C.  Sut  Match  1817,  p.  37. 

»  1  Cruise,  38. 

•  Welles  V.  Cowles,  2  Conn.  667.    Dnt  Dig.  46. 

•  Sull.  on  Land  TiUes,  71.    4  Dane,  670. 
«  Arnold  V.  ttttffles,  8.  J.  C.  Sept.  1837. 
M  N.  C.  RevTst.  121.    Walk  fntrod.  211. 
«  Craig  V.  Leslie,  .3  Wheat.  563. 

•  3  Wheat.  578.    Hawley  v.  James,  6  Paige,  318. 

^  Aeynolds  v.  Clark,  Wnght,  656.  "  3  Wheat  663. 
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108.  Where  by  will  land  is  appropriated  to  the  payment  of  debts 
and  legacies,  the  heir  or  residuary  legatee  has  a  resulting  tmst  in  the 
land,  subject  to  the  ful61ment  of  this  object:  and  he  may  either 
restrain  the  trustee  fhxn  selling  more  than  is  required,  or  offer  to  pay 
the  debts  and  legacies ;  and  either  a  portion  of  the  land  or  the  whole, 
as  the  case  may  be,  will  then  be  held  as  land,  and  not  as  money. 
Otherwise,  where  the  evident  intent  is  to  give  the  character  of  person- 
alty to  the  whole  proceeds.* 

109.  In  England  it  has  been  held,  that  the  land  shall  be  treated 
as  land  with  reference  to  a  residuary  legatee,  even  though  he  have 
made  no  election.  But  this  doctrine  b  expressly  overruled  in  this 
country.* 

110.  Where  land  of  one  deceased  is  sold  by  order  of  court  for 
payment  of  debts,  the  surplus  shall  be  distributed  as  real  estate.  So 
a  recognizance  given  to  husband  and  wife  for  her  share  in  the  estate 
of  one  deceased,  survives  to  her  upon  the  husband's  death — following 
the  nature  of  the  land.  But  a  bond  given  to  one  heir  for  his-  share  of 
the  land  descended,  is  personal  property.'  * 

111.  The  distinctbn  between  real  and  personal  estate,  though  less 
important  in  the  United  States  than  in  Ejogland^  where  by  the  com- 
mon law  lands  are  not  subject  even  to  the  payment  of  debts  except 
^f  a  certain  kind,  is  notwithstanding,  in  many  points  of  view,  of  the 
highest  consequence.  Real  estate  in  many  of  the  States  cannot  be 
held  by  aliens  Real  estate  only  can  be  entailed  or  is  subject  to 
curtesy  and  dower.  Different  formalities  are  required  for  the  convey- 
ance and  devise  of  real  and  personal  property.  Lands  and  chattels 
are  disposed  of  differently  by  executors  and  administrators  and  upon 
legal  process.  And  the  distinction  often  decides  the  validity  of  uses, 
trusts  and  remainders.  The  various  tenures,  incidents,  liabilities  and 
transfers  of  real  property  are  not  of  course  to  be  properly  treated  of 
in  this  mere  introductory  view ;  but  will  constitute  the  subjects  of  the 
subsequent  portions  of  die  present  work. 


1  3  Wheat.  68^3-5.  '  lb.    Roper  ».  RadcliSe,  9  Mod.  167. 

*  2  Teates,  261.    1  Bin.  364.    2  S.  <&  R.  493. 

•  These  seyeral  points  have  been  decided  in  Pennsylvania.  They  seem  hardly 
leeonciiihle  with  each  other.  The  fint  is  confonnible  to  the  ftatate  law  of  Maasa- 
chiuNtti.    Maw.  Rev.  St  457. 
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CHAPTER  IL 

ESTATES  IN  LAND.    ESTATE  IN  FEE  SIMPLE. 


1.  Ertfttes. 
6.  Freehold. 

8.  Fee  simple. 

9.  Feudal  law  and  Amerioan  Tenuiei. 
16.  Seiain. 

21.  Entiy. 

26.  Contmual  elaim. 


27.  Seisin  of  heirs. 

31.  Seisin  in  law  and  deed. 

33.  Disseisin. 

45.  Abeyaoce. 

48.  Freehold  in  futuro. 

50.  Rectors  and  panona. 

56.  Licidenta  to  a  fee  simple. 


L  An  ettate  in  land,  is  the  interest  which  the  tenant  has  therein. 
The  words  estate,  ^^^9  ^^  &n<l  mteresty  express  substantially  the 
same  idea,  more  especially  when  used  in  a  devise.^  The  land  is  one 
thing,  says  Plowden,  and  the  estate  in  die  land  is  another  thing ;  for 
an  estate  in  the  land  is  a  time  in  the  land,  or  land  for  a  time.* 

2.  States  may  be  considered  with  respect  to  their  quantity  and 
their  quality.  Quantity  is  the  extent  of  time  or  degree  of  interest ; 
as  in  fee,  for  life,  &;c.  ^uaKty  refers  to  the  nature,  incidents  and 
other  collateral  qualifications  of  interest,  as  a  condition,  joint-tenancy,' 
&c. 

3.  Another  classification  of  estates  is,  1.  as  to  the  quantity  of  in- 
terest ;  2.  as  to  the  time  when  it  takes  effect,  whether  immediate  or 
future  ;  3.  as  to  the  number  and  relation  of  the  owners/ 

4.  Any  person  holding  an  bterest  in  land  for  years,  for  life,  or 
any  greater  estate  of  fireehold,  in  reversion  or  remamder,  is  an  owner/ 

5.  With  respect  to  the  quantity  of  interest,  the  primary  divisbn 
of  estates  is  mto  Freehold  and  less  than  Freehold. 

6.  A  fi^ehold  was  formerly  characterized,  as  an  estate  which  could 
be  created  only  by  Uvery  of  seisiny  or  as  the  possession  of  the  soil  by 
a  fi:eeman,  a  fireman  being  one  who  could  go  where  he  pleased/ 
Neither  of  these  definitions  is  applicable  in  the  United  States.  All 
claim  to  be  fireemen,  and  livery  of  seisin  is  universally  dispensed  with, 
either  by  usage  or  by  the  express  language  or  necessary  implication 
of  statutory  provisions.  A  ireehdd  is  now  well  described  as  any 
estate  of  inheritance  or  for  life  in  real  property/     It  seems  quite 


»  2  Cainea,  351.  •  Plow.  665. 

s  Co.  Lit.  345  a.    1  Cruise,  39.    2  Bl.  Com.  103.    1  Pres.  on  fist  7. 

Mb.  •  6  Mass.  251. 

•  firit.  c.  32.    lit  s.  59.    2  Bl.  Com.  80.    Daliymple  on  Feud.  Prop.  11. 

7  4  Kent,  23-4.    See  1  N.  T.  Bey.  St  7^ 
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superfluous  to  add  mmohUUy  as  another  quality  of  freeholds.    Immo- 
bilitj  is  a  property  of  land  itself,  but  not  of  an  interest  in  land. 

7.  Freeholds  are  divided  into  ettates  of  iTiheritance  and  estates  not 
ofmheritanee*    These  again  are  subdivided,  as  will  be  seen  hereafter.* 

8.  The  highest  estate  in  lands  known  to  the  American  law  is  a 
fee^simple*  A  fee^irople  is  a  pure  inheritance  or  absolute  ownership, 
clear  of  any  qualification  or  condition ;  or  '^  a  time  in  the  land  without 
end ; "  and  upon  the  death  of  the  proprietor  gives  a  right  of  succession 
to  all  his  heirs.  This  application  of  the  word  fee  to  express  the 
quantity  of  mterest  in  land,  and  not  the  tenure,  by  which  it  is  held,  is 
as  old  as  Littleton  and  Plowden,  and  although  questioned  by  some 
later  commentators,  has  been  on  the  whole  successfully  vindicated.' 

9.  The  learned  author  of  ^^  a  Digest  of  the  laws  of  England  re- 
specting real  property,"  prefixed  to  the  second  edition  of  his  valuable 
book  *'  a  preliminary  dissertation  on  Tenures ; "  rightly  treating  this 
portion  of  his  labors  as  rather  an  introduction  to  the  work  than  a 
component  portion  of  the  woik  itself,  in  entering  upon  a  view  of  the 
American  law  of  Real  Property,  it  can  serve  no  practical  purpose  to 
go  into  all  the  intricacies  of  the  Feudal  Law.  The  early  settlers  of 
this  country  left  that  law  behind  them ;  or  if  any  relic  of  it  survived 
till  the  revolution,  all  was  then  swept  away.  The  feudal  law  was  a 
pofi<tcaI  system  which  never  made  any  part  of  American  institutions. 
The  policy  and  government  of  some  States  approached  nearer  to 
it  than  that  of  others.  New  Hampshire,  New  York,  Virginia,  the 
Carolinas*  and  Georgia,  administered  by  royal  commissions;  and 
Pennsylvania,  Maryland  and  Delaware,  by  proprietary  patent — ^were, 
it  is  true,  less  decidedly  anti-feudal,  than  Massachusetts,  Rhode 
Island  and  Connecticut,  with  dieir  fi:ee  and  well-defined  corporate 
charters.  Still  the  feudal  system,  with  all  its  cumbrous  machinery, 
such  as  it  was  when  abolished  in  England  by  St.  12  Cha.  2,  c.  34, 
was  never  transferred  to  the  United  States  in  practice,  and  in  sope 
instances,  as  in  Massachusetts  by  a  colonial  act  of  1641,  was 
expressly  abrogated ;  and  it  has  been  truly  said  that  every  real 
vestige  of  tenure  is  annihilated.' 

10.  In  England,  the  king — himself  not  a  tenant,  "  because  he  hath 
DO  superior  but  God  Almighty" ' — ^is  held  to  be  the  only  original  source 
of  title  to  real  estate.  T%eoreticaUy,  a  similar  principle  has  been 
adopted  in  this  country ;  it  having  been  decided  that  individual  pro- 
perty in  lands  can  be  deduced  only  from  the  crown,  the  ante-revolu- 
tionary, United  States  or  State  governments/  By  the  law  of  nations, 
the  discovery  of  a  new  continent  gave  to  the  discovering  nation  an 


>  2  Bl.  Com.  81.  Lit.  b.  1  &  n.  1.  Plow.  565.      *  4  Kent,  94.  Jurist,  No.  31,  p.  97. 

*  Co.  Lit.  lb.  *  3  Kent,  3(W-8. 

*  In  North  Carolina,  before  the  revolution,  statutes  were  enacted  "  by  his  Excel- 
lency the  Palatine  and  the  rest  of  the  true  and  absolute  Lords  Proprietors  of  the  Pro- 
rince  of  Carolina,  bj  and  with  the  adyiee  and  consent  of  the  rest  of  the  membeis  of 
the  genenl  aMembly." 
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ezekisive  ligbt  to  acquiie  the  soil  from  the  native  iDhabitants ;  and 
individual  citizens,  no  less  than  foreign  goTerameots,  were  precluded 
from  purchasing  it  except  through  the  interventi(Mi  of  the  public 
•authority.  Thus,  in  New  York,  it  was  held,  that  the  Couit  would 
not  notice  claims  to  lands  within  the  State,  under  grants  fioni  the 
French  government  in  Canada  before  the  treaty  between  Great 
Britain  and  France  in  1763;  such  claims  being  at  most  merely 
equitable,  and  a  foundation  for  application  to  the  government.  It  was 
subsequently  decided,  that  such  French  grants  were  mere  nullities, 
affi>rding  no  legal  evidmice  of  title ;  that  any  possession  under  them 
was  wholly  unavailing,  being  not  adverse  to  any  private  right,  but 
rather  a  controversy  between  the  two  governments,  and  therefore  such 
possession  did  not  avoid  the  effect  of  a  grant  fit>m  the  provincial  gov- 
ernment after  the  conquest  of  Canada.  It  was  long  a  question  in  the 
same  State,  whether  the  constitutional  prohibition  of  purchases  fiom 
the  Indians  was  applicable  to  purchases  from  individuals,  or  paly 
those  from  the  nations  or  governments.  It  was  finally  held  to  extend 
to  the  former,  being  introduced  for  the  benefit  and  protection  of  the 
Indians  as  well  as  the  good  of  the  State,  and  therefore  entitled  to  a 
benign  and  liberal  interpretation.' 

11.  In  Delaware,  a  statute  declares  the  title  to  lands  m  that  State 
to  be  founded  upon  the  cession  made  by  the  treaty  of  peace  to  the 
citizens  of  the  United  States,  by  virtue  of  which  the  isoil  of  the  State 
became  the  property  of  its  citiasens  ;  and  proceeds  to  declare  invalid 
all  grants  by  former  proprietaries,  but  at  the  same  time  confirms  them 
^^  discharged  from  all  rents,  fines  and  services."  * 

12.  But  although  American  titles  to  real  estate  are  originally  de- 
rived irom  the  government,  yet,  after  they  have  been  acquired,  the 
tenant  in  fee  is  to  all  intents  and  purposes  absolute  owner.  Principles 
undoubtedly  remain  in  American  law  which  are  of  purely  feudal  origin, 
aiyi  probably  would  not  originally  have  made  a  part  of  any  other  than 
the  feudal  system.  In  Ohio,  and  the  other  Western  States  formed 
from  the  North  Western  Territory,  it  is  claimed  that,  in  consequence 
of  the  wise  ordinance  of  1787  as  the  ground-work  of  their  laws,  and 
the  absence  of  any  adoption  or  immemorial  usage  of  English  princi- 
ples, not  one  doctrine  remams  in  force  that  can  be  deduced  from 
tenure,  but  real  estate  is  owned  by  an  absolute  and  allodial*  title.' 
It  may  well  be  doubted  whether  this  b  a  distinguishing  peculiarity  of 
the  North  Western  States.  In  New  York,^  the  legislature  have  for- 
mally abolished  feudal  tenures,  or  more  properly  disclaimed  their  ex- 
istence, and  declared  all  lands  to  be  allodial.    So  the  statute  law  of 


1  JaAkwrn  V.  iBgnham,  4  John.  163.    -< —  «.  W*ten,  IS,  365.    Goodell  v.  Jaokton, 
90.693  'i>el.ReT.  L.  545. 

*  Jurift,  Jan.  1834,  94.  «  1  Rev.  St  718. 

*  The  tenn  applied  in  the  Eurlish  law  to  such  ettatee  of  Uie  subject  as  are  not  holden 
ofaaj  superior.    2  Bl.  Com.  39, 47, 81.    Co.  Lit  1  b. 
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Connecticut/  after  reciting,  that  whereas  by  the  estabiishment  of  the 
independence  of  the  United  States,  the  citizens  of  this  State  became 
vested  with  an  allodial  title  to  their  lands,  provides  that  every  pro* 
prietor  of  lands  in  fee  simple  has  an  ab:9olute  4md  direct  property  and 
cbmtttton  therein,  and  that  patents  or  grants  from  the  general  assembly 
of  the  colony,  according  to  the  charter  of  Cha.  II.,  are  effectual  in 
passing  an  estate  to  the  purchasers  and  their  heirs  forever.  So  in 
Pennsylvania  and  Michigan,'  lands  are  declared  to  be  bolden  by  an 
allodial  title.*  In  South  Carolina,'  the  statute  of  Cha.  11.,^  establishing 
the  tenure  o(  free  and  common  socagey  was  early  adopted  by  statute 
with  the  great  body  of  the  common  law. 

13.  On  the  whole  it  may  be  safely  said,  that  with  regard  to  the 
whole  United  States  alike,  the  feudal  system,  as  a  law  of  tenwesy  is 
abolished  ;  and  the  remark  of  Chancellor  Kent*  is  strictly  true,  that  an 
estate  in  free  and  pure  aUodivmy  and  an  estate  in  fee  simple  absolute, 
both  mean  the  most  ample  and  p^fect  interest  which  can  be  owned 
in  land.  I  need  not  spend  time  to  show,  that  there  is  nothing  feudal 
in  the  principle,  by  which  lands  derived  by  patent  fix)m  the  govern* 
ment  may  be  forfeited  for  non-payment  of  taxes  /  nor  is  there  much 
more  of  the  feudal  character  or  of  limitation  to  absolute  ownership,  in 
the  doctrine  of  escheat,  by  which,  upon  failure  of  heirs,  the  land  of  a 
tenant  in  fee  simple  passes  to  the  State  or  the  people.  With  us, 
escheats  take  effect,  not  upon  principles  of  tenure,  bit  by  force  of  our 
statutes,  to  avoid  the  uncertainty  and  confusion  inseparable  from  the 
recognition,  of  a  title  founded  in  prbrity  of  occupancy.'  t  Moreover, 
inasmuch  as  lands  and  goods  upon  fiulure  of  heirs  follow  the  same  des- 
tination, if  escheat  is  an  in&llible  symptom  of  feudality y  we  must 
admit  that  every  merchant  holds  his  stock  in  trade  by  a  feudal  tenure. 

14.  The  absolute  ownership  of  a  tenant  in  fee  simple  is  indeed 
subject  to  one  other  qualification,  which  may  in  this  connection  be 
briefly  noticed.  This,  however,  is  not  an  existing  paramount  iitU  in 
the  government,  but  a  mere  power  to  be  exercised  on  the  happening 
of  a  jfiiture  contingency.  I  refer  to  the  power  on  the  part  of  the  gov-* 
emment,  commcm  to  the  United  States  and  all  other  civilized  natioos, 
of  takhig  private  property  for  public  purposes,  subject  to  the  obl^adon 


»  Rev.  L.  348.  •  6  Rawle,  112-3.    Mich.  L.  393.  »  1  Brev.  Dig.  136. 

«  4  Com.  3.  •  Clay  v.  White,  1  Mu&.  170. 

•  Sarah  Desilver,  5  Rawb,  113-3. 

*  The  charter  to  Vim.  Penn  was  in  free  and  common  socage,  with  power  to  aliene, 
&c.  reserving  services,  rents,  Sue,  to  Am,  not  to  the  king.  Hence  the  statute  qma 
mnotores  was  never  in  force  in  Pennsylvania.    IngersoU  v.  Sergeant,  1  Whart  348. 

T  In  the  foregoing  remarks,  I  would  by  no  means  be  understood  to  undervalue  the 
.  importance  of  studyiag  the  Feudal  Law,  (so  eamesUy  contended  for  by  the  learned 
author  of  «  a  Course  <n  Legal  Study"^,  as  matUr  of  Atilory,  or  w  furnishing  an  ex- 
fl4mation  of  some  prinoiples  now  in  force.  Let  it  be  deeply  inquired  into.  Tike  the 
History  of  England  or  the  CwU  Law,  hj  the  ingenuous  and  philosophioal  student.  I 
have  merely  wished  to>  expteia  why  it  is  omitted  as  a  eonstitaaBt  poitwn  of  Ammrieam 
Lane. 
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expressly  imposed  by  the  constitution  of  every  State,  of  pajring  a  fair 
compensation  therefor.  This  right  is  termed  the  right  of  eminent 
domain.  It  is  exercised  in  a  variety  of  instances,  but  for  the  most 
part  in  the  taking  of  private  lands  for  highways,  turnpikes,  canals  a^id 
railroads.  The  subject  will  be  treated  at  some  length  in  a  iiiture 
portion  of  this  work. 

15.  In  view  of  the  foregoing  considerations,  it  may  safely  be  laid 
down,  that  one  who  holds  land  in  fee  simple  is  the  absolute  owner. 
The  methods  of  acquiring  this  title  will  be  treated  of  hereafter. 

16.  An  owner  in  fee  simple,  as  well  as  of  every  other  freehold 
estate,  is  said  to  be  seised ;  while  die  owner  of  an  estate  less  than 
freehold,  has  possession  merely  and  not  seisin. 

17.  Seisin  is  of  two  kinds — seisin  m  deed,  or  as  Lord  Coke  terms  it, 
^^  a  natural  seisin ;"  and  seisin  in  law,  or  ''  a  civil  seisin."  The  former  is 
actual  possession  of  a  freehold  ;  the  latter^  a  legal  right  to  such  pos- 
session. Formerly,  seisin  in  deed  could  be  acquired  only  by  an  actual 
occupation.  In  case  of  a  purchase  or  conveyance,  the  ceremony  of 
Uvery  of  seisin  was  required  to  vest  a  title  ;  and,  in  case  of  descent,  the 
heir  was  not  seised  in  deed,  until  he  had  by  himself  or  another  actually 
entered  on  the  land. 

18.  How  far  these  principles  are  in  force  in  the  United  States  will 
be  more  particularly  considered  hereafter.*  It  is  sufiicient  to  say 
here,  that  for  most  purposes  an  heir  is  considered  as  actually  seised 
without  entry,  and  that  a  conveyance  by  deed,  executed,  acknowledged 
and  recorded,  or,  in  general,  by  a  patent  under  the  seal  (k  the  Common* 
wealth,  gives  a  seisin  in  deed  without  entry.^  The  recording  of  a  deed 
is  the  legal  equivalent  for  livery  of  seism.'  In  Ohio,  Massachusetts, 
Connecticut,  and  it  seems  Pennsylvania,  it  is  said  seisin  means  no-  - 
thing  more  than  ottmership,  that  there  is  no  distinction  between  seisin  in 
law  and  seism  in  deed,  and  in  Ohio  that  entry  probably  is  not  neces- 
sary to  complete  the  title  of  an  heir.' 

19.  But  where  one  gave  a  deed  of  wild  land,  having  no  title, 
although  the  deed  was  acknowledged  and  recorded,  and  the  grantee 
entered  but  exercised  no  open  and  exclusive  ownership  by  fencing  or 
otherwise ;  it  was  held  that  these  facts  did  not  give  an  adverse  seisin 
against  the  will  of  the  owner,  the  registration  not  being  constructive 
notice  to  him.* 

20.  In  Kentucky,  a  patent  of  lands  by  the  Cooounonwealth  gives 
only  a  right  of  entr^,  not  actual  seisin.* 

21.  Entry,  to  give  seisin,  may  be  made  .by  the  owner  or  by  his 
agent.     The  entry  must  be  made,  not  by  consent,  invitation  or  hospi- 


1  Pidge  V.  Trier,  4  Mass.  546.    Knox  o.  Jenks,  7,  494.    Goodwin  v.  Hubbeid,  15, 
S14.    Clay  v.  White,  1  Mun.  170.  >  4  Maia.  546. 

*  Walk.  Intro.  3S4,  330.    4  Day,  305--6.    4  Maa .  489. 

*  Batea  v.  NoroioM,  14  Pick.  234,  •  Speed  v.  Boford,  3  Bibb,  57. 

*  See  Deed,  Deaoent,  Lively  of  Seiain. 

i 
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tality  of  the  occupant,  but  with  the  intent  to  gain  seisb^  and  accom- 
panied by  some  act  or  declaration  showing  such  intent.  If  the  entry- 
is  such  as  would  be  a  trespass  in  a  mere  stranger,  it  is  effectual,  others 
wise  not.  K  made  by  an  agent,  it  is  the  usual  and  perhaps  most  pru- 
dent course,  to  give  him  a  power  of  attorney  under  seal.  But  a  gen- 
eral agency  is  sufficient  authority ;  and  if  the  principal  bring  a  suit 
founded  on  the  entry,  this  ratification  is  sufficient,  without  previous 
authority^' 

22.  And  where  an  agent  vas  empowered  by  the  owners  of  certain 
UDOccupied  land  to  '^  look  up  the  land  for  them,"  and  entered  to  sur- 
vey and  take  possession,  without  making  any  declaration  of  his  intent ; 
held,  such  declaration  was  unnecessary.* 

23.  If  one  diss^ed,  having  a  right  of  entry,  enter  and  give  a  deed 
on  the  land,  the  deed  is  effectual  to  pass  a  title.' 

24.  Where  one  enters  on  land,  claiming  no  title,  he  gains  no  seisin 
but  by  ousting  the  occupant,  and  not  beyond  his  actual  possession. 
But  if  there  is  a  claim  of  title,  entry  on  a  part  may  give  a  seisin  of 
all  to  which  the  title  extends,  although  the  land  be  not  enclosed,  pro- 
vided there  is  no  adverse  possession.^  Lord  Coke  seems  to  limit  the 
latter  principle  to  the  case  where  an  entry  is  made  merely  to  complete 
a  seisin  in  law,  like  that  of  an  heir ;  and  to  regard  it  as  inapplicable 
where  the  entry  is  adverse,  as  by  a  disseisee  or  a  feoffor  for  condition 
broken.  But  in  another  place  he  explains  the  distinction  between 
a  bare  title,  such  as  a  condition,  invdving  no  interest  m  or  right  of 
tctioB  for  the  land,  and  the  claim  of  a  disseisee.* 

35.  The  entry  of  a  man  upon  land  must  ensue  (or  correspond  with) 
bis  action  for  recovery  of  the  same.  Hence  one  entry  can  never  be 
sufficient  upon  lands  lying  in  different  counties,  or  wrongfully  taken 
by  several  disseisors,  or  let  by  one  disseisor  to  several  tenants  ybr  life  ; 
because  in  each  of  these  cases  there  must  be  several  actions.  On 
the  other  band,  if  the  lands  are  in  one  county,  let  by  one  disseisor  to 
several  teTiants  for  yearsy  or  taken  by  one  disseisor  at  several  times ; 
one  entry  in  the  name  of  the  whole  may  be  sufficient,  because  one 
action  would  lie.*  An  analogous  distinction  is  established  in  England 
as  to  livery  of  seism.  But  it  is  said  not  to  apply,  where  one  manor 
extends  into  two  counties.     This  however  is  doubted.' 

26.  Where  an  heir  is  deterred  by  bodily  fear  from  entering  upon 
the  lands  descended  to  him,  it  will  be  sufficient  to  go  as  near  as  he 
can  and  claim  them ;  which  act  shall  be  repeated  once  in  a  year 


>  Richards  v.  Folaom,  2  Fairf.  70.  Steams,  45.  Co.  Lit  245b.  Plow.  92-3.  In  Eng- 
land, an  auUioritjto  deliver  seisin  must  be  by  deed.    Co.  Lit.  52  a. 

>  Tolman  v.  Emerson,  4  Pick.  160.  '  O&kes  v.  Marcy,  10  Pick.  Id5. 

«  Ellicotto.  Pearl,  10  Pet.  414.  Prop'rs.  &c.».  Springer,  4  Mass.  418.  Green  i>.  Liter, 
8  Cranch.  229.  Barr  v.  Gratz,  4  Wheat.  213.  Shrieve  v.  Summers,  1  Dana,  239. 
Farrar  v.  Eastman,  I  Fairf.  191. 

«  Co.  Lit.  15  a,  252  b.  «  Co.  Lit.  252  b. 

7  Lit.  61.    Co.  Lit.  50  a,  n  2. 
VOL.  I.  4 
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(called  in  the  old  law  a  year  and  a  day),  and  is  dien  called  continual 
daimy  and  has  the  effect  of  actual  entrj.* 

27.  If  the  land  is  in  possession  of  a  tenant  for  years^  at  the  death 
of  the  ancestor,  the  heir  becomes  seised  in  deed  without  entry  or  even 
receipt  of  rent.  So  also  where  the  heir  is  an  mfant,  and  the  land  is 
in  possession  of  his  guardian.' 

28.  If  the  land  is  in  possession  of  a  tenant  for  life,  the  heir  be- 
comes seised  of  the  rent  by  receipt  of  an  instalment ;  but  whether  of 
the  land  also  has  been  doubted.' 

29.  Where,  after  the  ancestor's  death,  a  stranger  enters  upon  the 
land,  such  entry  is  termed  an  oiatemen^,  and  defeats  the  seisin  in  law 
of  the  heir.  But  the  latter  may  regain  seisin  by  entry,  unless  the 
abator  have  died  seised,  in  which  case  the  heir  must  in  general  resort 
to  an  action  to  recover  possession.^ 

30.  In  some  cases,  however,  the  entry  of  a  party  without  title  does 
not  defeat  the  seisin  of  the  heir,  but  on  the  contrary  gives  him  a  seisin 
m  deed.  This  is  where  the  entry  may  be  supposed  to  be  not  adverse 
but  amicable,  and  made  to  prevent  the  entry  of  strangers.  As  where 
a  mother,  or  in  England  a  younger  brother  enters.  And  even  the 
death  of  a  party  so  entering  will  not  prevent  an  entry  by  the  heir.*  * 

31.  It  may  not  be  unimportant  to  notice  the  distinction  between  seisin 
in  law  and  by  operation  of  law ;  and  between  seisin  m  deed^  and 
by  deed  or  by  purchase.  It  has  been  seen  that  an  heir,  who  claims 
by  operation  of  law,  is  seised  only  in  law-,  until  actual  entry.  But 
there  are  other  cases,  hereafter  to  be  more  particularly  noticed,  where 
a  party,  coming  to  an  estate  by  operation  of  law,  is  seised  in  deed 
without  entry  or  any  other  formality.  Thus  a  tenant  by  the  curtesy, 
upon  the  death  of  the  wife,  becomes  fully  seised  by  mere  operation  of 
law.  So  in  the  case  of  dower,  although  the  widow  does  not  perfect 
her  title  until  an  actual  assignment  is  made,  yet,  when  made,  her  title 
relates  back  to  the  death  of  the  husband ;  she  holds,  not  by  the  assign- 
ment, but  by  law,  and  merely  in  continuation  of  the  husband's  estate. 

32.  The  reason  of  these  rules  is  obvious.  Although  neither  hus- 
band nor  wife  acquires  a  complete  title  till  the  death  of  the  party 
from  whom  such  tide  is  derived ;  yet  both  acquire  an  initiate  tide 
before  that  event — the  one  upon  marriage  and  birth  of  issue,  the  other 
by  marriage  alone.  And  the  husband  by  his  own  possession,  and  the 
wife  by  her  husband's  possession,  may  be  regarded  as  actually  seised 
during  the  marriage. 

33.  Intimately  connected  with  the  subject  of  seisin  is  that  of  dis- 
seisin ;  of  which  it  has  been  remarked'  '^  there  is  scarcely  a  subject  in 
the  English  law  so  obscure."     This  observation  of  an  English  writer 


>  1  Craise,  42.    Steams,  18.  '  Go.  Lit.  15  a.  «  lb.  «  1  Cniifle,  42. 

•  Lit.  8.  396,  Gilb.  Ten.  28.    Doe  «.  Keen,  7  T.  R.  386.  (See  3  Ney.  &  M.  331.) 

•  1  Cruiee,  43. 

•  Littleton  places  this  rale  upon  the  ground  that  tlie  younger  son  claims  bjr  the 
tide  with  the  elder ;  u  heir  to  his  mher. 
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derives  coafirmation  from  the  various  and  c<Hiflioting  decisions  upon 
the  subject  to  be  found  in  the  American  cases. 

34.  Disseisin  is  defined  as  a  wrongful  putting  out  of  him  that  is 
seised  of  the  freehold.'  Or  it  is  ^^  where  a  man  entereth  into  lands  or 
tenements,  where  his  entry  is  not  cangeable  (i.  e.  by  leave  or  permis- 
sion) and  ousteth  him  which  hath  the  freehold.'" 

35.  Every  entry  is  not  a  disseisin,  but  only  such  as  is  under  claim 
and  color  of  title  at  the  commencement.  Any  other  entry  is  a  mere 
trespass.  The  intention  guides  the  entry  and  fixes  its  character. 
In  other  words,  adverse  possession  is  one  not  mixed,  but  which  asserts 
a  right  to  the  exclusion  of  the  plaintiff's.  A  defective  conveyance  is 
admissible  evidence  to  show  a  possession  adverse.  An  offer  to  pur- 
chase the  title,  or  any  act  implying  a  recognition  of  it,  disproves  an 
adverse  possession.  Possession  under  an  executory  contract  to  pur- 
chase cannot  be  held  adverse.'  So  if  a  lessee  pour  avire  vie  hold 
over  under  the  false  representation  that  the  cestui  que  vie  is  living ; 
his  possession  is  not'  adverse.^  But  where  the  husband  of  a  woman, 
tenant  for  life,  held  the  land  for  twenty  years  from  her  decease  ;  held, 
he  thereby  acquired  a  good  adverse  tide.* 

36.  In  Massachusetts,*  every  person  in  possession  of  land,  and 
claiming  a  fireehold,  or  claiming  less  than  a  freehold,  if  he  has  turned 
or  kept  the  owner  out  of  possession,  may  be  treated  as  a  disseisor. 
Neither  force  nor  fraud  is  necessary  to  constitute  a  disseisin.^  But 
It  has  been  held  in  New  York,  that  a  disseisin  which  will  cast  a 
descent  so  as  to  toll  an  entry,  must  be  a  disseisin  in  fact,  expelling 
the  true  owner  by  force  or  some  equivalent  act ;  and  in  Pennsyl- 
vania, that  adverse  possession  is  not  to  be  inferred  ;  but  possession  is 
presumed  to  be  in  subordination  to  the  legal  tide.' 

37.  It  has  been  held  in  Massachusetts',  that  actual  knowledge  on 
the  part  of  an  owner  of  land  of  an  adverse  occupation,  is  not  neces- 
sary to  constitute  dbseisin.  It  is  enough  that  there  are  acts  in  their 
nature  public  and  notorious,  such  as  fencing  or  building  on  the  land. 
So  it  has  been  held  in  the  Supreme  Court  of  the  United  States,'*^  that 
no  acts  of  improvement  are  necessary  to  have  this  effect,  where  there 
has  been  an  entry  under  claim  and  color  of  title,  followed  by  a  pos- 
session for  twenty-one  years,  and  where  the  land  is  so  situated  as  not 
to  admit  of  improvements. 

38.  It  is  said,  that  the  fencmg  or  enclosing  of  land  has  no  peculiar 


1  Taylor  «.  Horde,  1  Burr,  UO.   3  Bl.  Com.  137.  *  Lit.  s.  279. 

'  Rnnff  «.  Sboneberget,  2  V^atts,  23.  Mitchell  v.  Lipe.  8  Yerg.  179.  Ewing  «. 
Bamet,  11  Pet.  41.  Avery  v.  Baom,  Wright,  576.  Kinaell «.  Daggett,  2  Fairf.  309. 
Jackson  v.  Johnson,  5  Cow.  74. 

«  King  «.  Azbridge,  4  Nev.  &  M.  477.  •  Doe  v,  Gregory,  4  Nev.  &  M.  308. 

•  Mass.  Rev.  St  610, 611.  i  Small «.  Procter,  15  Mass.  496. 

•  Smith  V.  Biirtis,  6  John.  197.    Rang  v.  Shoneberger,  2  Watte,  23. 

•  Poignard  v.  Smith,  6  Pick.  172.  4  Verm.  155. 
^  Ewing  v.  Bnmet,  11  Pet  41. 
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efficacy  in  regard  to  seisin.  It  merely  raises  a  presumption^  and  other 
acts,  such  as  raising  a  crop^  making  improvements  or  felling  trees^  do 
the  same.' 

39.  Acts  of  improvement  and  ownership,  done  hy  a  mortgagor,  wiH 
not  operate  as  a  disseisin  of  the  mortgagee.* 

40.  Mere  enjoyment  of  an  easement,  being  the  exercise  of  a  right, 
cannot  make  a  disseisin  of  the  land.' 

41.  Where  one  had  driven  piles  into  the  ground,  which  was  cov- 
ered  by  a  mill-pond  belonging  to  another,  and  had  erected  and  main* 
tained  buildings  on  the  piles  for  sixty  years,  the  water  of  the  pond 
flowing  between  the  piles ;  held,  a  disseisin  of  the  owner  of  the  mill- 
pond.* 

42.  Where  a  dock,  of  which  the  owner  of  an  adjoining  wharf 
claimed  to  be  seised,  was  filled  up  by  the  town,  and  in  this  condition 
used  with  the  wharf  as  a  highway,  and  afterwards  the  whole  was 
paved  by  the  town,  though  it  did  not  appear  that  the  way  had  been 
legally  laid  out ;  held,  the  acts  of  the  town  amohnted  to  a  disseisin  of 
the  dock,  but  in  respect  to  the  wharf  were  so  equivocal,  as  to  present 
a  question  for  the  jury  as  to  the  intention  to  disseise.* 

43.  A  stranger  without  title  took  possession  of  land  mortgaged,  and 
built  on  parts  of  it  a  blacksmith's  shop  ^nd  carpenter's  shop ;  and  the 
occupants  of  the  former  occasionally  used  parts  of  the  lot  adjacent  to 
their  shop  to  spread  their  boards. on,  and  the  occupants  of  the  latter 
used  other  parts  of  the  lot  to  run  carriages  on,  and  put  tires  on  wheels. 
Held,  the  mortgagee  was  hereby  disseised  only  of  the  part  of  the 
land  covered  by  the  shops.* 

44.  It  is  intimated,  that  the  law  will  require  peculiariy  strict  proof 
to  constitute  a  possession  adverse,  in  a  newly  settied  country.  The 
property  acquired  by  settiers  on  public  lands  is  novel  in  its  character, 
peculiar  to  the  western  States,  not  like  that  of  a  baillee  or  trustee,  or 
that  of  mere  wanton  trespassers.  With  the  revolution,  it  became  an 
object  to  raise  a  revenue  from  the  sale  of  vacant  lands,  without  re- 
quiring any  actual  setdement  or  cultivation.  Hence  it  is  a  setded 
rule,  that  the  possession  of  such  lands  follows  the  title,  and  so  con- 
tmues  until  an  adverse  possession  is  clearly  made  out.' 

45.  There  are  some  cases,  where,  for  the  time,  an  estate  is  so  situ- 
ated that  no  person  is  seised  of  it  in  fee.  Thus,  if  land  be  conveyed 
to  A  for  life,  remainder  to  the  right  heirs  of  B,  who  is  living ;  during 
B's  life  no  one  is  seised  in  fee.  The  fee  is  said  to  be  m  abeyance  ;  a 
word  derived  from  the  French  hayer,  to  expect,  and  meaning  in  re- 
membrance, intendment  and  consideration  of  the  law.^ 


»  EUicott  V.  Pearl,  10  Pet  414. 

«  Hunt  V.  Hunt,  14  Pick.  374.    Fenwick  r.  Macey,  1  Dana,  279. 

»  Stetaon  v,  Veaiie,  2  Fairf.  408.  «  Boston,  &c.  v.  Bulfinch,  6  Mass.  229. 

•  Tyler  v.  Hanunond,  11  Pick.  193.  •  Poignard  v.  Smith,  8  Pick.  272. 

7  4  Verm.  155.    1  Ind.  R.  129.    Jones  v.  Snelaon,  3  Mine.  393.    8  John.  270. 

"  Co.  Lit  342  b. 
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46.  An  abeyance  of  the  fee,  however,  is  against  the  policy  of  the 
law,  on  account  of  several  inconveniences  which  attend  it.  Thus, 
the  occupant  of  the  land  may  commit  waste,  and  there  is  no  one  who 
can  maintain  an  action  of  waste  against  him«  So  the  title,  if  at- 
tacked, cannot  be  completely  defended,  unless  the  tenant  can  pray  in 
aid  a  present  owner  in  fee.  Nor  will  a  writ  of  right  lie  against  a  mere 
tenant  for  life.'  Abeyance  is  unpropitious  to  proper  care  and  vigi- 
lance in  the  preservation  of  property,  and  to  productive  labor  and  im- 
provement.' 

47.  Sometimes  also,  even  the  freehold  is  in  abeyancey  not  even  an 
estate  for  life  being  vested  m  any  person.  But  the  law  rarely  allows 
this ;  partly  for  the  feudal  reason,  not  in  force  in  the  United  States, 
that  the  lord  could  call  only  upon  the  tenant  of  the  freehold  for  ser^ 
vices,  and  partly  that  a  true  owner  disseised  can  maintain  an  action 
only  against  such  tenant.' 

48.  For  these  reasons,  by  the  common  law,  a  freehold  estate  can- 
not be  conveyed  to  commence  infiUuro.  But  in  the  States  of  Con- 
neetiout,  New  York  and  Ohio,  this  rule  has  been  abolished  or  greatly 
qualified.  Upon  the  same  ground,  in  the  case  of  a  remainder  above 
supposed  (s.  45)  if  the  conveyance  were  made  to  A  for  years,  mstead 
of  for  life,  the  remainder  would  be  void.* 

49.  By  act  of  law,  however,  the  freehold  may  be  in  abeyance. 
One  of  the  few  instances  of  this  is  where  a  parson  or  minister,  seised 
of  parsonage  lands  injure  parochia,  dies ;  in  which  case  the  freehold 
is  in  abeyance  till  his  successor  is  appointed.* 

50.  Rectors  and  parsons  are  deemed  so  far  to  have  a  fee  simple, 
that  they  transmit  the  estate  to  then*  successors ;  while,  for  the  benefit 
of  those  successors,  they  are  restricted  in  their  use  of  the  land  within 
the  powers  of  tenants  for  life.  In  England,  however,  a  parson  with 
the  assent  of  the  patron  and  ordmary  may  grant  a  perpetual  rent- 
charge  fix)m  the  land.*  In  South  Carolma  a  statute  provides  that  a 
parson  may  bequeath  the  crop  standing  on  his  glebe  land.^ 

51.  In  Massachusetts,  as  early  as  1654,  provision  was  made  by  a 
colonial  statute  for  parsonages.  By  a  provincial  statute  of  28  Geo.  2, 
c.  9,  a  congregational  minister  might  convey,  with  the  assent  of  the 
parish,  and  an  episcopal  minister  with  the  assent  of  the  vestiy.  The 
same  statute  made  [»otestant  ministers  sole  corporations.' 

52.  While  the  fee  is  in  abeyance,  the  parish  is  entitled  to  the 
profits.* 

53.  A  conveyance  in  fee  by  the  parish  to  the  minister  is  void. 

54.  A  parish  for  certain  considerations  released  and  sold  to  the 


»  1  Cruiae,  46.  •  3  Fairf.  492.  »  Dyer,  71  a.    Hob.  338.    1  Cruiae,  43. 

«  4  Dane,  646.    1  N.  T.  Rev.  St  724.    Walk.  Intro.  278,  286.       »  Lit  0. 647. 

•  Co.  Lit  341  a  &  b.    Lit  648.  ?  Anth.  Shep.  564. 

8  Jurist,  July,  1836,  p.  268. 

'  Weston  9.  Hunt,  2  Mass  500.    Brown  v.  Porter,  10, 97. 
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mmister  parsonage  property.  The  minister  by  his  will  authorized 
his  executors  to  sell  the  lands,  who  accordingly  sold  th&n.  Held, 
the  above-named  release  did  not  in  any  way  enlarge  the  minister's 
estate,  and  that  it  could  not  be  coupled  with  die  will  and  esecutocs' 
sale,  so  as  to  constitute  a  joint  conveyance  by  minister  and  parish.^ 

55.  So  in  Maine,  where  a  town  with  the  assent  of  the  minister  voted 
that  he  should  have  the  use  of  one  half  of  the  parsonage  lands ;  it 
was  held  that  the  fee  of  the  whole  lands  still  remained  in  him.' 

56.  To  every  estate  in  lands  the  law  has  annexed  certain  peculiar 
incidents,  rights  and  privileges,  which  appertain  to  it  as  of  course, 
without  bemg  expressly  enumerated.  In  some  instances  these  inci- 
dents are  absolutely  inseparable  from  the  estate,  while  in  others  they 
may  be  restricted  or  destroyed  by  express  {NFovbions  and  conditions.' 

A  fee  simple  being  the  absolute  ownership,  the  law  regards  its  inci- 
dents as  inseparable  from  the  estate,  and  any  restricd(m  upon  them  as 
repugnant,  and  therefore  void.*  Such  are  the  rights  of  descent,  of 
curtesy  and  dower,  belonging  not  to  the  owner  himself  but  to  those 
claimmg  under  him.  These  will  be  considered  hereafter.  Such  also 
is  the  right,  in  the  owner  himself,  of  tmUmited  alienation. 

57.  A  condition,  in  a  conveyance  or  devise  in  fee-simple,  against 
alienation  generally,  is  void.  Hence  the  usual  clause  in  conve3rances 
of  the  fee,  "  assigns  forever,"  has  no  legal  effect.^  If  used  widi  the 
word  heirsy  it  is  superfluous  ;  if  without,  it  confers  no  new  right. 

58.  So  any  condition  or  local  custom  against  leasing  ^  land  is 
void.  But  a  condition  against  alienation  to  any  particular  person,  or 
an  unlawful  alienation,  as  in  mortmainy-f  is  valid.  So  if  A  convey  to 
B  one  lot  of  land,  on  condition  that  B  shall  not  alien  another  lot,  of 
which  B  was  previously  seised  ;  this  condidon  b  valid.  And  it  has 
been  said  that  a  condition  against  alienation  generally  may  be  annexed 
to  the  creation  of  a  new  rent-charge.  But  Lord  Coke  says  "  this  is 
against  the  height  and  purity  of  a  fee-simple.'^' 


1  AnBtin  «.  Thomas,  14  Mass.  333.  '  BnckBport «.  Spofford,  3  Flurf.  487. 

9  1  Cruise,  46.    Lit  360.  «  2  Prest.  Est  3. 

»  Co.  Lit.  223  a,  b.    Dyer,  357  b.    Lit.  361. 

*  "With  regard  to  the  incidents  of  estates,  there  seems  to  be  little  uniformitj  or  con- 
mstency  in  me  law.  While  in  some  instances  they  ace  made  subject  to  express  limi- 
tations and  a^rreements,  in  others  they  are  held  to  ovaride  aU  stipulations  a^gainst 
them.  There  seems  to  be  ffood  reason  why  the  incidents  of  an  estate  in  fee-smiple 
should  be  held  inseparable  irom  it.  But  the  same  principle  is  adopted  in  regard  to 
estates-tail.  Thus  a  condition  against  the  right  to  curtesy  or  dower  in  such  estates 
is  void.  So  an  estate  at  will  must  be  at  the  will  of  both  parties,  though  expressed 
otherwise.  8o  if  land  be  eiTen  to  A  and  his  heirs  for  twenty-one  years,  it  goes  to  his 
executors.  But  on  the  oOier  hand,  though  the  riffht  of  assigning  or  underletting  is 
incident  to  an  estate  for  years,  it  may  be  controlled  by  an  express  condition  or  cove- 
nant So  a  mortgage,  though  personal  estate,  wiU  pass  as  real  estate,  where  such 
appears  to  be  the  intent  of  a  te^ator. 

T  A  clause  was  anciently  in  use  allowing  alienation  to  all  bat  religious  men  and 
Jews. 
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CHAPTER  III. 


QUALIFIED  AND  CONDITIONAL  FEES  AND  ESTATES  TAIL. 


1.  Fees,  qualified,  condittonal,  Ac. 
3.  Estates  Tail— origin. 

5.  Description. 

6.  What  may  %e  entailed. 

13.  Rights  aaid  duties  of  tenant  in  tail 


18.  Conveyance  bjT  tenant  in  tail. 

25.  Contracts  oi  tenant  in  taiL 

27.  Entailment — ^how  barred. 

28.  Estates  tail  in  the  Um'ted  SUtes. 


1.  Hating  treated  of  estates  in  fee  simple,  I  proceed  to  consider 
other  estates  of  inheritance  of  an  inferior  kind.  These  have  been  by 
some  writers  included  in  one  class,  by  others  divided  into  fees  qualified 
and  conditianaly  and  by  others  into  qualified^  conditumal  and  tail ; 
but  such  minute  distinctions  of  classification  are  of  little  consequence.^ 

2.  Where  an  estate  limited  to  a  person  and  his  heirs  has  a  qualifi- 
eation  annexed  to  it,  by  which  it  must  determine  whenever  that  qual- 
ification is  at  an  end  ;  it  is  a  qualified  or  base  fee.  In  other  words, 
a  qualified,  base  or  detetminable  fee,  is  an  interest  which  may  continue 
(arevety  but  is  liable  to  be  ended  by  some  act  or  event,  circumscribing 
its  continuance  or  extent.  Thus  if  land  is  granted  to  A  and  his  heirs 
tenants  of  the  manor  of  Dak,  whenever  the  heirs  of  A  cease  to  be 
tenants  of  this  manor,  dieir  estate  terminates.'  So  a  devise  to  trus- 
tees  and  their  heirs,  upon  trust  to  pay  the  testator's  debts  and  legacies, 
and  after  payment  thereof  to  his  sister  for  life,  &c. ;  gives  a  base  fee 
to  the  trustees,  determinable  on  payment  of  the  debts  and  legacies.' 

3.  To  this  class  of  fees  or  inheritances  belong  conditional  fees  and 
estates  tail.  A  conditional  fee  is  a  limitation  of  an  estate  to  some 
particular  heirs  of  a  roan,  exclusive  of  others — as>  for  instance,  to  the 
neirs  of  his  body,  or  the  male  heirs  of  his  body.  This  kind  of  limita- 
tion, originally  unknown  to  the  common  law,  gradually  at  an  early 
period  came  into  extensive  use.  It  was  construed  by  the  judges  to 
differ  from  a  fee  simple  only  in  the  foUowbg  points  ;  that  its  duration 
beyond  the  life  of  the  donee  depended  upon  his  having  issue,  and  when 
this  condition  was  fulfilled,  it  became  liable  to  alienation,  forfeiture  and 
incumbrance,  like  an  absolute  estate.  The  owner  might  also  alienate 
the  estate  before  the  birth  of  issue,  and  neither  the  donor,  nor  the  issue, 


1  2  Bl.  Com.  104-9.    Ck>.  latt.  t  b.    Plow.  241.    1  Piest.  <m  Est.  420.    4  Kent, 
5.     Plow.  557. 

'  1  Cruise,  51.    4  Kent,  9.  *  WiUington  e.  Willington,  1  Bl.  R.  645. 
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when  born^  could  reclaim  it.  When  the  donee  died  without  having 
had  issue,  or  when  his  issue  died  without  issue,  and  not  having 
alienated,  the  donor  might  re-enter  as  for  breach  of  conditbn. 

4.  From  this  form  of  limitation  originated  esiates-'tailf  so  called  after 
an  ancient  German  feud — "  feudum  talliatum^"  These  were  estab- 
lished by  the  statute  Westminster  2,  13  Edw.  L,  entitled  the  statute 
^^  de  donis  conditionalibus.''  This  act,  in  general,  forbids  persons  to 
whom  the  above  named  estates  are  ccmveyed,  from  barring  their  issue 
and  the  donor  by  alienation.  Its  passage  was  procured  by  die  no- 
bility, with  the  object  of  perpetuating  estates  in  their  families ;  and  it 
provides,  that  if  the  donee  die,  leaving  issue,  they  shall  take  the  estate  ; 
but  if  he  die  leaving  no  issue,  or  upon  any  future  failure  of  lineal  heirs 
of  the  class  to  which  the  estate  is  limited,  it  shall  return  back  to  the 
donor  or  his  heirs.  The  effect  of  this  statute  is,  that  whereas  the 
estate  was  before  a  conditional  fee,  and  the  donor's  right  of  re-entry- 
founded  on  breach  or  failure  of  condition  ;  an  estate  tail  is  viewed  as 
carved  out  of  the  inheritance^  like  any  other  particular  estate,  and 
upon  its  expiring  by  limitation,  the  donor  or  his  heirs  re-enter  like  any 
other  reversioners. 

5.  An  estate-tail  is  defined'  as  an  estate  of  inheritance,  created 
by  the  statute  '^  de  donis  conditionalibus,'^  and  descendible  to  some 
particular  heirs  only  of  the  person  to  whom  it  is  granted.*  It  is  of 
two  kinds — general  and  special ;  the  former  descendible  to  the  heirs  of 
the  body  generally ;  the  latter  to  some  particular  heirs  of  the  body. 
In  the  former  case,  the  issue  of  the  donor,  male  or  female,  by  any 
marriage  may  inherit.  A  special  entailment  may  be  made  either  to 
the  issue  begotten  upon  a  certain  wife ;  or  to  issue  male  or  issue 
female  ;f  and  no  children  can  inherit  who  do  not  fall  within  these 
respective  descriptions.^  Thus,  in  case  of  an  estate  in  tail  male,  if 
the  donee  has  a  daughter,  she  cannot  inherit* ;  nor  can  the  son  of  3uch 
daughter  inherit,  being  ^obliged  to  claim  through  her.  So  if  lands  be 
given  to  a  man  and  the  heirs  male  of  his  body,  remainder  to  him  and 
the  heirs  female  of  his  body,  and  the  donee  has  issue  a  son,  who  has 
issue  a  daughter,  who  has  issue  a  son ;  this  son  cannot  inherit  either 
of  the  estates ;  because  he  cannot  deduce  his  descent  wholly  either 
through  the  male  or  female  line.' 

6.  Not  only  lands  may  be  entailed,  but  every  species  of  incorporeal 


>lCnuBe56.    2Bl.Com.    4  Kent 

*  1  Roll.  Abrid.  841  contra ;  see  Co.  Litt.  19  a.  n  4.  3  Co.  Lit.  25  b. 

*  Inasmuch  as  these  heirs  must  be  heirs  of  the  body  or  lineal  descendantSf  perhaps 
the  definition  in  the  text  might  be  rendered  more  strictly  accurate,  by  specifyufr  tlus 
necessary  element  in  the  estate. 

t  It  has  been  questioned  wheUier  the  law  would  sustain  the  latter  form  of  limitation. 
But,  it  seems,  without  reason.    Uo.  Lit.  25,  a.  n.  1. 

t  Before  the  statute  de  donis  (upon  what  principle  it  is  difficult  to  understand) , 
although  the  limitation  was  made  to  issue  had  by  a  certain  wife,  yet  after  the  birth  of 
such  issue,  the  land  became  descendible  to  amy  issue  of  the  donee  whatever.  Co.  Lit. 
19,a.n.2. 
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property  of  a  real  nature — such  as  dignities  in  England,  estovers,  com- 
moos,  or  other  profits  concemmg,  or  annexed  to,  or  granted  out  of 
land.     So  charters  or  muniments  of  title.' 

7.  So,  in  Equity,  money  directed  or  agreed  to  be  laid  out  in  the 
purchase  of  land  may  be  entailed.' 

8.  But  inheritances  merely  personal,  not  real  rights  or  interests,  or 
partaking  of  the  realty — as,  for  instance,  an  annuity  charging  only  the 
person  and  not  the  lands  of  the  grantor,  are  not  entailable,  but  the 
subjects  of  a  conditional  fee.  at  common  law,  and  absolutely  alienable 
on  the  birth  of  issue.' 

9.  Thus,  an  annuity  in  fee  simple,  granted  by  the  crown  out  of  the 
four  and  a  half  per  cent,  duties,  payable  for  imports  and  exports  at 
Barbadoes.* 

10.  So  an  annuity  granted  by  Parliament  out  of  the  revenues  of  the 
post  office,  redeemable  upon  payment  of  a  sum  of  money,  to  be  laid 
out  in  land,  is  not  entailable,  notwithstanding  the  latter  provision  ;  for 
Chancery  will  not  treat  the  annuity  as  land,  merely  upon  a  possibility 
of  such  fiiture  redemption.* 

11.  The  instance  of  an  annuity  seems  to  be  the  only  one  in  which 
even  a  conditional  fee  in  a  personal  chattel  can  be  created.  In 
Equity,  estates  pour  atUre  vie,  terms  and  chattels,  though  they  may  be 
limited  in  strict  settlement,  cannot  be  entailed.  Terms  and  chat^ek 
pass  absolutely  by  a  limitation  which  would  operate  as  an  entailment 
of  real  estate.*  In  New  York,  the  same  restriction  is  imposed  upon 
perpetuities  in  chattels  real,  as  in  freehold  estates.^ 

12.  Tenant  in  tail,  being  owner  of  the  inheritance,  may  conmiit 
waste.  But  the  power  must  be  exercised  during  his  life.  Hence,  if 
he  sell  trees  growing  on  the  land,  the  vendee  must  cut  them  during  the 
life  of  the  tenant  in  tail ;  otherwise  they  descend  with  the  land  to 
his  heir.* 

13.  The  grantee  of  a  tenant  in  tail,  and  the  grantee  of  such  grantee, 
may  commit  «waste.* 

14.  Chancery  will  not  interfere  to  restrain  a  tenant  in  tail  fifom 
committing  waste,  although  he  is  an  mfant  in  feeble  health  and  not 
likely  to  live  to  full  age." 

15.  The  power  of  waste  is  so  far  an  inseparable  incident  to  an 
estate-tail,  that  a  bond  against  it  is  repugnant  and  void,  like  a  recog- 


>  1  Craifle,  58-9.    Neyil's  ease,  7  Rep.  33.    Co.  Lit  20  a. 

»  Ibid.  8  lb.    2  Ves,  178.    Co.  Litt.  30  a. 

*  Stafford  v.  Buckley,  2  Ves.  170. 

^  Holdernesse  v.  Carmarthen,  1  Bro.  R.  376. 

•  2  Chit.  Black.  89,  n.  2  Story  on  Equity,  ^2-3.  Dorr  v.  Wainwright,  13  Pick. 
330.  Betty  v.  Moore,  1  Dana,  236.  Harkins  v.  Coalter,  2  Porter,  463.  Co.  Litt.  20, 
a.  n.  5.    Adams  v.  Crufl,  14  Pick.  25.     Kirch  r.  Ward,  2  Sim.  &  Stu.  409. 

M  N.  Y.  Rev.  St.  724. 

«  Perk.  a.  58.    Hales  v.  Petit,  Plow.  259.    Liford's  case,  11  Rep.  50  a. 
»  1  Gniiae,  60.  »  Glenorchy  v.  Bosville,  Cas.  Temp.  Talbot,  16. 
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Dizance  not  to  suffer  a  eoinmon  recoverjr ;  and  Chanceiy  will  order  it 
to  be  given  up  and  cancelled/ 

16.  Tenant  m  tail  is  entitled  to  all  deeds  and  muniments 'belonging 
to  the  lands  ;  and  Chancery  will  compel  a  delivery  of  them  to  him.* 

17.  He  is  not  bound  to  pay  off  incumbrances.  But  if  he  does, 
he  will  be  presumed  to  have  done  it  in  exoneration  of  the  estate  in 
fee  simple.* 

18.  The  statute  ''  de  donis  "  restrains  the  tenant  in  tail  from  alienat- 
ing his  estate  for  a  longer  term  than  his  own  life.  Where  he  grants 
away  his  whole  interest,  according  to  some  authorities  the  grantee's 
estate  is  for  the  life  of  the  tenant  in  tail,  the  reveision  being  in  abey- 
ance ;  while  accordmg  to  others,  it  is  a  base  /ee,  descendible  to  the 
grantee's  heirs  so  long  as  the  tenant  in  tail  has  heirs  of  his  body,  and 
subject  to  dower.* 

19.  The  prohibiticMi  against  alienation,  though  not  expressly  ex- 
tended to  the  issue,  applies  to  them  also  by  implication.  The  equcd 
mucAte/ implies  the  Wee  law^ 

20.  Where  tenant  m  tail  conveys  away  hts  estate,  the  interest  of 
the  grantee  does  not  terminate  ipso  facto  with  the  death  of  the  fcmner, 
but  is  merely  defeasible  or  subject  to  be  avoided  by  the  issue ;  because 
he  has  the  mheritance  in  him,  and  the  statute  de  donis  makes  no  altera- 
tion as  to  him,  but  merely  provides  that  the  issue  shall  not  be  disin- 
herited.* 

21.  But  where  something  is  granted  out  of  an  estate  tail,  as,  (x 
instance,  a  rent,  it  becomes  absolutely  void  at  his  death.* 

22.  Where  tenant  in  tail  mortgages  the  land,  Chancery  will  decree 
him  to  make  as  perfect  a  title  as  he  is  capable  of  making,  and  to  pay 
the  amount  due  m  a  certain  time,  or  be  foreclosed.* 

^  23.  Where  tenant  in  tail  covenants  to  stand  seised  to  the  use  of 
himself  for  life,  remainder  to  another  in  fee ;  the  whole  limitation  is 
void,  and  his  former  estate  continues.* 

24.  But  an  estate  created  by  him,  which  must  or  may  commence 
m  his  life-time,  is  good.  Thus  a  remamder  after  a  life  estate  will  be 
valid,  till  avoided  by  the  issue.^® 

25.  Although  a  different  rule  prevailed  formerly,  it  is  now  settled 
that  the  issue  in  tail  is  not  bound  by  any  contracts  of  his  ancestor  in 
relation  to  the  estate,  either  in  law  or  E^ity.  Nor  will  Equity  aid 
m  carrying  into  effect  an  mcomplete  alienation  against  him,  as,  for 
instance,  ajine.^^ 


1  Jeryifl  v.  Bniton,  2  Vem«  251.  '1  Craise,  61. 

•  Jones  V.  Morgan,  1  Bro.  R.  906.    11  Ves.  277.    Shxewibnry  o.  ShnwBborv.  1 
Ve«.jr.227.     isVea.  173.  ^  ^' 

«  Lit.  B.  660.    Plow.  554-7.    Seymor's  case,  10  Rep.  96  a. 

•  Plow.  13.  T.  Jones,  239.  •  MacheU  v.  Clarke,  2  Ld.  Ray.  779.    4  Conn.  179. 
»  Walter  v.  Bould,  Bulstr.  32.  8  Sutton  «.  Stone,  2  Atk.  100. 

•  Beddingfield*8  Case,  Cro.  £liz.  895. 

M  Machell  v,  Clark,  2  Ld.  Ray.  782.    7  Mod.  27. 

"  Jenkins  v.  Keymii,  1  Lev.  ^,    Wharton  v.  Wharton,  2  V<m,  3.  i 
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56.  But  if  he  does  any  net  towards  perfonnance,  Equity  will 
enforce  the  contract  against  him*' 

57.  In  England,  the  mischief  of  entailment  in  rendering  real  pro- 
perty unalienable  became  so  severe,  that  constant  attempts  were  made 
in  Parliament  to  procure. a  repeal  of  the  statute  "  de  donis,'*  but  for  a 
long  time  without  success*  Judicial  construction  however  at  length 
supplied  the  place  of  express  legislation.  The  courts  held  in  the 
first  place>  that  the  issue  m  tail,  having  assets,  were  bound  by  a  war- 
ranty of  the  ancestor ;  and  afterwards,  that  both  the  issue  and  the 
reversioner  or  remainder-man  might  be  barred  by  a  feigned  recovery. 
And  at  length  two  statutes  of  Hen.  7  and  Hen.  8  declared  a  Jine  to 
be  a  bar  of  estates  tail.* 

28.  In  the  United  States^  estates  tail  have  in  a  great  measure 
fallen  into  disuse,  and  the  law  pertaming  to  them  is  ^erefore  com^ 
pasatively  unimportant. 

29.  The  people  of  Massachusetts,  at  a  very  early  period  of  the 
country,  adopted  the  idea  of  entailment,  even  to  the  extent  of  giving 
an  estate  limited  to  one  and  the  heirs  of  his  body,  to  the  oldest  son  in 
the  first  instance,  and  to  the  other  sons  only  on  failure  of  his  issue. 
But  the  use  of  the  common  recovery  in  barring  entailments  became 
ao  universal,  that  at  the  time  of  the  revolution  there  was  rarely  an 
estate  tail  in  the  province/ 

30.  In  South  Carolina,  the  statute  de  donis  never  was  in  force,  but 
the  old  doctrine  prevails  of  fees  conditional  at  common  law.* 

31.  In  Virginia,  Kentucky,  Tennessee,  North  Carolina,  Indiana, 
Georgia,  Mississippi,  Alabama,  Tennessee  and  Michigan,  entailments 
are  expressly  abolished,  or  estates  tail  declared  to  be  estates  in  fee 
simple.  But  in  Alabama  and  Mississippi,  an  estate  may  be  granted 
to  a  succession  of  donees  in  esse,  and  to  the  heirs  of  the  body  of  the 
remainder-man,  and  in  default  of  such  heirs,  to  the  right  heirs  of  the 
donor  in  fee-simple.*  ^    ' 

32.  In  Ulinois  and  Missouri  the  donee  in  tail  takes  a  life  estate,  and 
his  issue  a  fee  simple.' 

33.  In  New  Jersey,  Ohio  and  Connecticut,  estates  tail  become 
estates  in  fee  simple  in  the  heirs  of  the  original  owner.  In  Connect- 
icut (and  probably  in  the  other  States),  he  cannot  alienate,  and  if  he 
leave  no  issue  the  lands  revert.  In  Connecticut,  the  statute  which 
establishes  the  rule  above-named  seems  to  be  merely  in  affirmation  of 
previous  decisions.  It  is  there  held,  that  if  the  tenant  convey  in  fee, 
the  grantee  takes  a  base  fee,  determinable,  on  the  tenant's  death,  by 
entry  of  the  issue.^ 


>  Row  9.  Row,  1  Cha.  C.  171.    Hob.  203. 

*  6  Rep.  40  b.    Rolls  6f  Parlia.  2. 142. 

*  Hawley  v,  Northampton,  8  Maw.  3.    SnU.  on  Land  T.  73-8.        *  4.  Grif.  85 

•  1  N.  C.  Rev.  St.  258.  Ind.  Rev.  L.209.  3  Grif.  441^4, 666, 578, 781.  Mich.  L. 

•  niin.  Rev.  L.  131.    Miwo.  St.  119. 

V  Walk.  300.    1  Swift,  79.    3  Day,  332.    Kirby,175.    4  Conn.  179. 
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34.  In  Vennont,  there  has  never  be^  any  statute  or  judicial  deci- 
sion on  the  subject.  The  oonstitution  provides,  that  the  Legislature 
shall  regulate  entails  in  such  manner  as  to  prevent  perpetuities.' 

35.  In  New  York,  an  estate  tail  maj  still  exist  for  the  benefit  of  a 
remainder  limited  upon  its  determination.' 

36.  In  Pennsylvania,  Maryland,  Massachusetts,  Maine  and  Dela- 
ware, estates  tail  may  be  conveyed,  and  in  Rhode  Island  and  Virginia 
conveyed  or  devised,  so  as  to  pass  a  fee  simple.  In  Massachusetts, 
Maine  and  Virginia,  they  are  liable  for  debts,  and  a  sale  for-  creditors 
passes  a  fee  simple.  In  Massachusetts,  a  remainder  in  tail  is  not 
thus  liable.' 

37.  In  Pennsylvania,  the  purchaser  of  an  estate  tail  on  execution 
may  bar  the  entailment,  by  suffering  a  recovery  and  vouching  the 
tenant.* 

38.  In  New  Hampshire,  Chancellor  Kent  says,  entailments  may 
still  be  created,  though  m  practice  almost  unknown.  In  this  State, 
and  also  m  Pennsylvania  and  Delaware,  they  may  be  barred  by  a 
common  recovery.'  In  New  Hampshire,  by  a  very  recent  act,  they 
may  also  be  barred  by  deed.'  - 

39.  In  Pennsylvania,  where  the  tenant  in  tail  dies,  the  land  de- 
scends to  his  heir  at  common  laW.^  In  Virginia,  if  escheatable  for 
defect  of  blood,  the  estate  descends  according  to  the  limitation.' 
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ESTATE  FOE  LIFE. 
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1.  An  estate  for  life  is  a  freehold  mterest  in  lands,  the  duration  of 
which  is  confined  to  the  life  or  lives  of  some  particular  person  or 


1  4  Kent,  16.  «  1  N.  T.  Rev.  St.  722. 

•  Mass.  Rev.  St.  405-12-16-63.    Purd.  Dig.  279.    1  Smith's  St,  143-4.    1  Vir. 
Bcv.  C.  168.    4  Grif.  1067. 
<  Purd.  280.  »  4  Kent.    Purd.  Dig.  278.    4  Grif  1057. 

«  St  1837,  c. 340.  'I  Purd.  Dig.  279.    ITJin.  96.  •  1  Vir.  Rev.  C.  169. 
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persons,  or  to  the  happening  or  not  happenmg  of  some  uncertain 
event.* 

2.  An  estate  for  life  may  arise  either  from  the  act  of  parties  or  from 
operation  of  law.* 

.  3.  A  life  estate  may  be  created  by  act  of  parties,  either  by  an 
express  disposition  for  the  life  of  the  grantee  or  devisee,  or  of  a  third 
person,  or  both  ;*  or  by  a  general  disposition,  specifying  no  limit, 
which  in  a  deed  cannot  in  general  pass  an  inheritance  for  want  of  the 
word  heirs.^  So  an  estate  limited  upon  a  contingency,  as  to  a  woman 
during  her  widowhood,  or  to  a  person  quamdin  se  bene  gesserit,  is  a 
life  estate,  though  it  may  terminate  sooner  than  the  owner's  life.  '  If 
given  to  a  woman  for  her  life  or  widowhood,  she  holds  only  during 
widowhood.*  So  a  conveyance  for  so  long  a  time  as  certain  salt- 
works proposed  to  be  erected  shall  contmue  to  be  used,  passes  a  Ufe 
estate,  determinable  by  the  disuse  of  such  works.' 

4.  A  lease  made  by  tenant  in  fee  simple /or  term  of  life,  not  men- 
tioning whose  Ufe,  shall  be  for  the  life  of  the  lessee,  a  deed  bemg  • 
always  construed  most  strongly  against  the  maker.  But  a  lease  in 
this  form  by  tenant  in  tail  will  be  for  the  life  of  the  lessor.  So  a  lease 
without  special  limitation  by  a  tenant  for  life,  because  this  estate  he 
may  lawfully  make,  while  a  conveyance  for  the  lessee's  life  would  be 
a  wrongful  act.' 

5.  A,  tenant  for  life,  leases  to  B,  on  condition  that  if  B  die  leavmg 
A,  the  land  shall  revert  to  A.  All  the  estate .  passes  under  the 
condition.^ 

6.  One  holding  an  estate  for  the  life  of  another  is  called  tenant 
pour  autre  vie.  An  estate  "pour  autre  vie^^  will  merge  in  a  remain- 
der for  a  man's  own  life — ^bemg  an  inferior  interest  to  the  latter,  and 
the  lowest  species  of  freehold.  But  if  lands  are  conveyed  to  a  person 
for  his  own  Ufe  and  that  of  A  and  B,  he  has  one  freehold  determinable 
on  his  own  death  and  the  deaths  of  A  and  B,  and  not  two  distinct 
estates,  and  there  is  no  merger.  Lord  Coke  remarks  that  the  books 
are  very  plentiful  with  cases  on  this  subject,  "  whereof  you  may  disport 
yourselves  for  a  time."® 

7.  There  are  several  incidents  to  an  estate  for  life. 

8.  Tenant  for  life  is  entitled  to  estovers,  estoveria  rationabiUa,  or 
allowance  of  necessary  wood  from  the  land.* 


>  1  Cruise,  76.  •  lb.  »  lb.  77.  Co.  Lit.  42,  a.  *  2  Hayw.  234. 

»  Hnrd  v.  Cuehing,  7  Pick.  169.  ' 

"  Co.  Lit.  42,  a  b.    Jackson  v.  Van  Hoeaen^  4  Cow.  325. 

'  Co.  Lit.  42,  a,  n.  11. 

0  Abbot,  &c.  V.  Bokenham.  Dyer,  10  b,  11  Rep.  83.    4  Kent,  26.    Co.  Lit.  41  b. 

»  Co.  Lit.  41,  b. 

*  An  estate  may  be  so  situated,  that  it  may  last  eitber  for  the  tenant's  own  life  or 
for  that  of  another  person,  according  to  the  happening  or  not  happening  of  some 
uncertain  event  Thus  a  husband,  before  the  birth  of  issue,  has  an  interest  in  the 
wife's  lands  for  her  life ;  liable,  however,  to  be  chang^  into  an  interest  for  his  life 
upon  the  birth  of  is 
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9.  Ettaver  is  derived  fiom  the  French  wofd  e«<c^6— material** 
The  corresponding  Saxon  word  is  botes.^ 

10.  There  are  three  kinds o( estovers  or  botes;  house-io^e,  which  b 
twofold,  estoverium  ardendi  et  mHjicandi ;  phugh-boie,  <^  arandi  ;'* 
and  hay^bote  '^  claudendi.'*' 

11.  Where  a  lessor  covenants  that  the  tenant  for  life  shall  have 
thorns  for  hedges  by  the  assignment  of  the  lessor's  bailiff;  the  tenant 
may  still  cut  thorns  without  such  assignment,  having  an  implied  right 
to  do  so.  Otherwise,  if  he  had  covenanted  that  he  would  not  cut 
without  assignment.    Shelly,  J.  dissented.* 

12.  In  aU  real  actions,  tenant  for  life  may  pray  m  aid,  or  call  for 
the  assistance  of,  the  owner  in  fee  to  defend  his  tide,  because  .the  foi^ 
mer  is  not  generally  supposed  to  have  the  evidences  of  title.^ 

13.  When  and  how  far  a  tenant  for  life  is  entitled  to  possession  of 
the  title-deeds,  seems  to  be  a  point  somewhat  unsetded.  In  one 
case,  it  was  said  to  be  a  common  practice  for  the  Court  of  Chancery 
to  take  them  from  him  and  deposit  them  m  Court.  And  the  Court 
will  take  oare  of  the  deeds,  where  the  tenant  manifests  an  indifference 
on  the  subject,  and  has  parted  with  the  possession  of  them.  But  on 
the  other  hand  it  has  been  doubted,  whether  Chancery  will  interfere 
either  to  take  the  deeds  from  the  tenant  or  restore  them  to  him.  It 
will  refuse  to  ^ve  them  to  a  remainder-man,  where  there  are  inters 
mediate  remabders.' 

14.  In  an  action  at  law  to  recover  tide  deeds,  the  defence  was  that 
the  defendant  held  under  a  cestui  que  trtut,  claiming  by  a  written 
declaration  of  trust.  The  plaintiff  contended  that  the  Ciourt  would 
not  notice  a  merely  equitable  title.  Held,  the  Court  either  could  or 
could  not  notice  such  title.  If  the  latter,  this  was  because  such  tide 
was  doubtful,  and  therefore  the  plaintiff  must  go  into  Equity  to  settle 
it.  K  the  former,  the  defendant  was  entitled  to  the  deeds.  In  either 
case,  the  plaintiff  must  fail.' 

15.  It  will  be  seen  hereafter,  that  if  a  widow  detains  the  charters 
of  the  estate,  she  thereby  forfeits  her  dower,  and  that  a  jointress  will 
be  compelled  to  deliver  up  titie-deeds,  upon  having  her  jomture 
confirmed.^ 

16.  Tenant  for  life  is  not  bound  to  {)ay  the  principal  of  any  sum 
charged  upon  the  inheritance.  Hence,  if  he  does  pay  it,  he  becomes 
a  creditor  of  the  estate,  standing  in  place  of  the  original  creditor,  and 
bemg  entitled  to  the  charge  for  his  own  benefit,  unless  he  have  in 


>  SpeL  Glos.  <  Co.  Lit.  41  b,  13  Rep.  68. 

s  Dyer,  19  b.  pi.  11  5.    Stokeley  v.  Butler,  Hob.  173. 
«  Booth  on  R.  A.  60. 

B  iTie  V.  Ivie,  1  Atk.  431.  PapUlon  v.  Voice,  2  P.  Wmi.  477.    Hicks  v.  Hickt,  Dick. 
650.    Ford  9,  feenng,  IVea.  iun.  72. 

•  Atkinson  v.  Baker,  4  T*R.  229.  ?  See  Detinue  of  Charters,  Jointure. 

*  Hence  the  English  word  stt(f  . 
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some  vmj  indicated  a  contrary  intent.  But  the  smallest  demonstra- 
tion is  sufficient :  and  be  can  claim  no  interest  during  his  life.  The 
old  rule  required  a  tenant  for  life  to  bear  one  third  of  the  debt,  but 
this  principle  has  been  pronounced  absurd,  making  no  allowance  for 
the  different  ages  in  different  cases,  and  overruled.^ 

17.  In  case  of  a  jointure,  where  the  jomtress  and  the  issue  claim 
under  one  settlement,  they  shall  contribute  proportionablj  to  the  dis* 
charge  of  a  prior  incumbrance.' 

18.  Tenant  for  life  is  bound  to  keep  down  the  interest,  or  if  a 
dowress,  one  third  of  the  bterest,  upon  incumbrances,  whether  it 
accrued  beibre  or  since  the  commencement  of  his  estate,  and  though 
it  exhaust  the  rents  and  profits.  If  the  incumbrancer  neglect  to  collect 
the  interest  from  the  tenant  for  life,  the  reversioner,  be.  may  file  a  bill 
to  charge  the  rents  or  have  the  estate  sold.  But  where  the  latter  for 
a  series  of  years  pajrs  the  interest,  far  exceedmg  the  profits,  it  is  prima 
facie  eiadence  that  he  meant  to  discharge  the  estate,  especially  if 
settled  ultimately  on  his  family.' 

19.  The  rule  above  stated  applies  only  to  mortgages  and  other 
charges  upon  the  inheritance.  With  regard  to  renewal  leases,  in 
England,  and,  so  far  as  they  are  known,  in  the  United  States,  the 
charges  of  renewal  are  shared  by  the  tenant  for  life  in  proportion  to 
the  benefit  which  he  derives  from  it  under  the  particular  circumstances ; 
and  this  is  referred  to  a  master  to  settle.^ 

SO.  In  general,  where  tenant  in  tail  pays  off  an  incumbrance,  it  is 
understood  to  be  done  in  discharge  of  die  estate,  because  he  has  the 
power  of  making  it  his  own.  But  such  tenant,  restramed  as  to 
alienation,  though  having  powers  of  leasing  and  jointuring,  stands 
m  this  respect  like  a  tenant  for  life.* 

21.  If  a  mortgagee,  after  a  neglect  by  the  tenant  for  life  to  pay  the 
interest,  purchase  the  estate  for  life,  and  then  after  the  tenant's  death 
bring  a  bill  to  foreclose ;  he  shall  be  charged  in  his  account  with  all 
arrears  accrued  before  such  purchase.  He  would  have  been  boimd  in 
this  way  had  he  taken  possession  as  mortgagee.' 

'22.  Tenant  for  life,  unless  expressly  restrained,  may  transfer  the 
whole  or  any  part  of  his  estate  to  a  tibird  person  ;  or  be  may  join  with 
the  owner  in  fee  in  alienating  the  entire  inheritance.  In  New  Jersey, 
a  statute  provides  that  the  assent  of  the  next  owner  to  a  conveyance 
by  tenant  for  life  shall  appear  of  record  .7 

23.  It  is  one  of  the  incidents  of  a  tenancy  for  life,  that  for  certain 
acts  done  by  the  tenant  the  estate  may  be  forfeited.    We  shall  have 


1  Jones  V,  Morgan,  1  Bro.  R.  906.    Earl,  Ac. «.  Hobart,  3  Bwaiut  199.    White  v. 
White,  4  Vez.  33. 

*  Carpenter  v.  Carpenter,  1  Vem.  440. 

*  Tracy«.  Hereford,  2  Bro.  R.  12B.    Penrin  v.  Hughes,  6  Vea.  99.   4  Kent,  74.    1 
Bro.  R.  220. 

«  4  Kent,  75.  •  Shrewsbury  v.  Same,  1  Ves.  jr  287. 

•5  Vex.  99.  M  Cruise,  81.    1  N.  J.  Rev.  Q.  348.      . 
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occasion  hereafter  to  consider  this  subject  in  one  point  of  view  under 
the  head  of  Waste.  There  is  another  ground  of  forfeiture,  which  may 
properly  be  considered  here. 

24.  At  common  law,  where  a  tenant  for  life  undertook  to  convey 
by  feoffment  a  larger  estate  than  he  himself  owned,  thb  interference 
with  another's  tide,  operating  to  divest  the  remainder  or  reversion, 
was  punished  by  forfeiture  of  the  estate  for  life  to  the  remainder-man 
or  reversioner.  This  however  was  not  the  only  ground  of  forfeiture  ; 
for  where  tenant  for  life  of  a  rent  levied  a  fine  of  such  rent,  although 
nothing  more  passed  thereby  than  his  lawful  estate,  still  a  forfeiture 
was  incurred.^  This  principle,  being  founded  in  the  feudal  system, 
according  to  which  such  a  conveyance  was  a  renunciation  of  the 
connexion  between  the  lord  and  his  vassal,  is  for  the  most  part  obso- 
lete in  American  law.'  It  is  said  by  one  distinguished  commentator, 
that  scarcely  a  direct  decision  upon  the  subject  is  to  be  found  in  our 
American  books ;  and  another  is  (^  opinion,  that  as  the  fonn  and 
nature  of  American  conveyances  is  that  of  a  grant,  which  passes 
nothing  more  than  the  grantor  is  entitled  to,  the  doctrme  of  forfeit- 
ure is  not  in  force,  even  independently  of  statute  provisions,  in  the 
United  States.*  By  the  common  law,  a  bargain  and  sale  could  not 
woriL  a  forfeiture  or  discontinuance ;  to  the  latter  of  which  livery  of 
seisin  or  something  equivalent  is  essential.  But  a  bargain  and  sale, 
covenant  to  stand  seised,  or  release,  with  a  general  warranty  annexed, 
may  produce  ,a  discontbuance,  where  the  warranty  descends  upon 
him  who  hath  right  to  the  lands.* 

25.  It  was  held  in  Pennsylvania,  as  early  as  1798,  that  a  statute, 
making  the  registry  of  a  deed  equivalent  in  effect  to  livery,  did  not 
give  to  a  recorded  deed  made  by  a  tenant  by  the  curtesy,  the  ope- 
ration of  lively  in  forfeiting  the  estate.  The  deed  was  a  quitclaim  in 
regard  to  the  covenants ;  but  the  words  used  were,  ^^  grant,  bargain, 
sell,  aliene,  release,  enfeoff  and  confirm."** 

26.  Whether  the  doctrine  of  forfeiture  is  still  in  force  or  not,  it  is 
inapplicable  where  therc  is  no  change  of  possession  attending  the 
conveyance.  Thus,  if  the  tenant  convey  to  A,  even  with  general 
warranty,  immediately  take  back  a  conveyance  from  him  by  quit- 
claim deed,  and  then  mortgage  to  A,  remaming  all  the  time  in  posses- 
sion ;  this  works  no  forfeiture.* 

27.  Forfeiture  seems  to  be  unknown  in  Pennsylvania,  Virgmia, 
New  York,  Connecticut  and  Massachusetts. 


«  Gilb.  Ten.  3&-9.  •  Walk.  Intro.  277.    4  Kent  83-4. 

»  5  Dane,  5, 11.   4  Kent,  106.  *  1  Pick.  327. 

•  M'Kee  v.  Pfont,  3  Dall.  4^.  •  Stevens  v.  Winahip,  1  Pick.  318. 

*  "  The  obvious  purpose  of  the  provision  (substituting  a  deed  for  a  feoffment)  w» 
to  dispense  with  actual  investiture,  without  imparting  to  its  substitute  the  feudal 
and  almost  inconceivable  effect  of  displacing  lawful  estates,  and  turning  them  to  a 
mere  right."  "  The  object  was,  to  give  without  the  aid  of  feudal  ceremonies  the  legal 
■eiain  wt  Unrftd  purpotts"  5  Rawle,  113, 
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28.  In  Maasacbusetts  and  New  York,  it  is  expressly  abolished  by 
statute.^ 

29.  In  North  Carolina,  the  Revised  Statutes  provide  that  a  con- 
veyance by  a  widow  shall  pass  no  more  than  her  own  lawful  estate.' 

30.  In  Kentucky,  a  deed,  though  with  warranty,  passes  only  the 
grantor's  estate.  But  if  he  warrant  for  his  heirs,  they  are  barred  to 
die  value  of  the  land  which  descends  to  them.  But  m  New  Jersey, 
warranty  of  tenant  by  the  curtesy  shall  not  bind  his  heirs,  claiming 
under  the  mother.* 

31.  In  New  Jersey,  if  a  dowress  or  tenant  for  life,  being  sole,  dis- 
continue, or  aliene,  or  suffer  any  recovery  by  covin,  the  alienation 
shall  be  void,  but  the  next  owner  may  enter  immediately,  as  if  she 
were  dead.  If  she  aliene  with  her  husband,  the  forfeiture  ceases  with 
his  life.^ 

32.  In  Ohio,  a  neglect  or  refusal  to  pay  the  taxes  upon  land  causes 
a  forfeiture  to  the  revefsioner'  or  remainder-man,  though  the  tenant 
was  a  mere  trustee  for  mipors.  The  reversioner,  &c.  may  redeem 
irom  the  purchaser  of  the  land,  but  the  tenant  for  life  cannot.* 

33.  In  Kentudcy,  where  the  widow  has  an  allowance  in  slaves  in 
the  nature  of  dower,  if  she  actually  or  permissively  remove  a  slave 
from  the  State,  she  forfeits  her  whole  dower.' 

34.  The  English  law  of  forfeiture  bebg  modified  or  abrogated  m 
this  country  as  above-mentioned,  only  a  fe\v  of  the  most  general  prin-. 
ciples  on  the  subject  will  be  here  stated. 

35.  If  there  be  tenant  for  life,  remainder  for  life,  and  the  tenant 
and  remainder-man  join  in  a  feoffinent,  it  is  a  forfeiture  of  both  tlieir 
states. 

36.  If  husband  and  wife,  tenants  for  life,  make  a  feoffinent,  it  is  a 
f(»feiture  during  coverture.  So  where  he  is  seised  in  her  right,  or 
where  he  alone  conveys.    But  the  forfeiture  ceases  with  his  death. 

37.  By  the  English  law,  there  are  some  other  acts  besides  a  con- 
veyance, which  on  the  same  principle  cause  the  forfeiture  of  an  estate 
for  life.  Thus,  if  tenant  for  life  levies  a  fine,  or  suiTers  a  common 
recovery,  he  forfeits  his  estate. 

38.  So,  if  bebg  disseised  he  brings  a  writ,  and  therein  claims  the 
fee.  So  if  being  sued  in  a  writ  of  right,  he  joins  the  mise  on  the  mere 
ngl|t,  which  is  the  prijrilege  of  the  owner  in  fee. 

39.  So  if  a  stranger  brings  an  action  of  waste  against  him,  and  he 
pleads  in  bar  '^  nul  waste  faite ;''  this  being  an  admission  that  the 
plaintiff  is  the  party  entitled  fo  sue.  Or  if  he  is  defaulted  or  pleads 
covioously  in  a  real  action  against  him.' 

1  M*Kee  v.  Pfont,  3  Dftl.  486.  1  Swift,  84.  1 N.  T.  R.  S.  739.  Mm.  Rev.  It.  405. 
5  Dane,  511. 

•  1  N.  C.  Rev.  St.  615.  »  1  Ky.  St.  110.    1  N.  J.  Rev.  C.  348. 
M  N.  J.  Rev.  C.  347-8. 

•  Chase's  Stat.  2. 136&-9.    M'MiUan  v.  Rbbbins,  5  Ohio,  30. 

«  Anth.  Shep.  649.  ^  Co.  Lit.  351  b.    1  Cruise,  82-3 

VOL.  I.  6 
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40.  Ad  estate  jpour  autre  vie,  though  felling  under  the  general  title 
of  life  estates,  and  regarded  as  real  for  many  purposes,  is  a  free- 
hold interest  svh  modo,  partakes  of  the  nature  of  personal  property, 
and  is  subject  by  law  to  peculiar  modes  of  disposition.  This  estate 
has  sometimes  been  called,  though  improperly,  a  descendible  freehold. 
The  heir  does  not  take  by  descent,  but,  if  at  all,  as  special  occupant. 
Lord  Eldon  said  he  found  it  very  difficult  to  determine  under  what 

.  phrase  to  describe  this  interest.^ 

41.  At  conomon  law,  where  one  was  tenant  for  the  life  of  another, 
and  died  living  the  latter,  any  person  who  first  entered  might  hold 
the  land,  by  right  of  occupancy,  during  the  cestui's  life,  subject  of 
course  to  the  rent  reserved,  and  other  liabilities  of  the  former  tenant, 
but  not  subject  to  his  debts,  for  the  heir  might  plead  ^^  riens  per 
descent/^  though,  if  it  came  to  the  executor  or  administrator,  it  would 
be  assets.  So  slight  acts  of  occupancy  would  create  this  title,  that 
it  has  been  thought  necessary  to  decide,  that  liding  over  the  ground 
to  hunt  or  hawk  doth  not  make  an  occupant. 

42.  This  doctrine  led  to  some  singular  results,  where  the  tenant 
for  life  had  leased  the  land*.  Thus  A,  tenant  for  the  life  of  B,  leases 
to  C  for  £5,  and  C  to  D  for  £3.  A  dies,  leaving  D  m  possession. 
C  shall  receive  from  D  the  £3,  and  D  from  C  the  £5,  because  D's 
term  is  prevented  from  merging  by  the  intermediate  reversion  of  C, 
biit  D  has  the  freehold  in  reversion  expectant  on  C's  term,  and  the 
rent  incident  to  it.' 

43.  St.  29  Chas.  2.  c.  3,  s.  12,  provided,  that  such  estate  might 
be  devised,  and  if  not,  that  it  should  be  assets  by  descent  in  the  hands 
of  the  heir,  if  he  entered  as  special  occupant  ;*  or,  if  he  did  not  enter, 
assets  in  the  hands  of  the  executor  or  administrator.  A  subsequent 
statute  (14  Geo.  2.  c,  20,  s.  9,)  provided  for  the  distribution  of  such 
estate  as  personal  property,  in  default  of  any  devise  or  special  occu- 
pancy. 

44.  These  statutes  have  been  adopted  or  substantially  re-enacted 
in  Maryland,  Virginia,  Kentucky,  North  Carolina  and  Indiana.' 

45.  In  Massachusetts,  such  estate  descends  to  the  heirs,  unless 
devised.* 

46.  In  New  York  and  New  Jersey,  it  is  a  chattel  real  after  the 
tenant's  death,  though  freehold  before,  and  m  New  York,  thqpgh 
limited  to  heirs.' 

47.  In  Ohio,  there  is  no  statutory  provision  on  the  subject ;  but  it 
is  said,  the  courts  would  never  recognise  so  absurd  a  doctrine  as  to 


>  Doe  V,  Lurton,  6  T.  R.  289.    3  P.  Wma.  203.     7  Vez.  437,  441. 

•  Co.  Lit.  41  b.    Duke,  Ac.  v.  Kinton,  2  Vera.  719.    6  T.  R.  291 .    Co.  Lit.  41  l>,n.  1. 
»  4  Kent,  27-8.    Anth.  Shep.  428,  490,  655.    1  N.  C.  Rev.  St.  278.    Ind.  Rev.  St. 

274.    1  Ky.  Rev.  L.  669.    1  Vir.  R.  C.  167.  *  Mass.  Rev.  St.  413-6. 

»  1  N.  Y.  Rev.  St.  722.    4  Kent. 

*  By  a  9)>ecial  occupant,  is  to  be  understood  one  who  enters  by  virtue  of  a  limita- 
tion in  the  instrument  which  created  the  estate.  (But  see  infra  (55)  that  this  is  not 
the  sole  use  of  the  phrase.) 
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allow  a  stranger  to  take  possession  ;  but  this  estate  would  pass  either 
to  heirs  or  executors,  probably  the  latter.' 

48.  The  English  and  American  statutes  seem  to  contemplate 
chiefly  the  case  where,  in  general  terms,  an  estate  is  limited  to  one 
man  for  the  life  of  another.  This  estate  however  is  often  created 
with  special  limitations  ;  in  the  construction  of  which  there  has  been 
no  little  contradiction  and  confusion. 

49.  If  an  estate  be  limited  to  one  and  his  heirs  or  the  heirs  of  his 
body,  for  the  life  of  another ;  no  question  can  arise,  because  the  heirs 
will  bold  as  special  occupants,  according  to  the  terms  of  the  grant. 

50.  So  where  A,  seised  of  land  to  him  and  his  heirs  for  the  life  of 
B,  devises  it  generally  to  C,  and  C  dies  living  B ;  the  heir  o[  A 
takes  as  special  occupant.' 

51.  But  a  life-estate  is  not  entailable^  not  being  an  inheritance,  nor 
subject  to  dower.  Therefore,  in  case  of  an  attempted  entailment,  the 
heirs  of  the  body  or  a  remainder*man  will  take,  only  m  case  the  tenant 
has  not  disposed  of  the  land.  He  has  power  to  grant  it  away  abso- 
lutely, after  ful61ment  of  condition  by  the  birth  of  issue.  It  was  for- 
merly held  that  he  could  bar  only  the  is^ue,  not  a  remainder-man ; 
but  the  rule  seems  to  be  now  fully  settled  as  above-stated. 

52.  It  has  been  intimated,  that  the  tenant  may  even  devise  such 
estate,  so  as  to  bar  the  heir.    But  this  is  doubted.^ 

53.  It  has  been  held,  that  wher^  the  estate  is  limited  to  executors, 
administrators  and  assigns,  it  pas^s,  after  payment  of  debts,  with  the 
personal  estate,  to  residuary  legatees.* 

54.  But  if  limited  to  '^  heirs,  executors,"  &c.  and  not  devised,  the 
heir  takes  as  special  occupant  in  preference  to  the  executor.' 

55.  If  a  wife  is  tenant  ppur  autre  vie,  the  husband  shall  hold,  after 
her  death,  as  special  occupant.^ 

56.  An  estate  for  life  terminates  of  course  upon  the  death  of  the 
tenant.  But  such  death  may  sometimes  be  presumed  from  circum- 
stances. The  common  law  fixes  no  period  after  which  this  presump- 
tion apses.  But  by  virtue  of  St.  19  Cha.  2,  c.  6,  the  principle  of 
which,  though  not  the  act  itself,  is  generally  adopted  in  this  country, 
a  continued  absence  for  seven  years  raises  a  presumption  of  death, 


»  Walk.  Intro.  275. 

*  1  Cniise,  84.    Anth.  Shep.  428  (Maryland). 
>  Doe  V,  Robinson,  2  Moody  &  R.  249. 

«  Low  V.  Burrow,  3  P.  Wma.  962.    Doe  v.  Lnzton,  6  T.  R.  293.    Blake  v.  Blake, 
3  P.  Wms.  10,  n.  1.    1  Rep.  in  Ireland,  294. 
»  Ripley  v,  Waterworth,*  7  Ves.  425. 

*  AtkinBon  v.  Baker,  4  T.  R.  229.  »  2  Kent,  112. 

*  This  case  contains  the  fullest  exposition,  to  be  found  in  the  books,  of  an  estate 
pmar  autre  vie  at  common  law,  and  as  affected  by  the  statutes  above-named.  It  was 
nere  contended,  under  the  particular  form  of  mnitation,  on  the  one  hand  that  the 
estate  went  to  the  heir,  not  beintf  validly  disposed  of  by  an  unattested,  will ;  and  on 
the  other,  that  the  executors  tool  h  in  trust  for  the  l^tees.  The  court  remarked 
that  thej  shoold  sooner  give  H  to  the  executor  for  his  own  benefit  than  to  the  heir. 
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which  authorisies  the  next  succeeding  owner  to  enter  upon  the  estmte. 
But  if  the  tenant  for  life  prove  to  be  still  living,  be  shall  recover  the 
land  with  the  intermediate  rents  and  profits.  Absence  for  a  less 
period  than  seven  years  does  not  raise  a  presumption  of  death.  The 
absence  is  an  absence  from  die  State  or  Commonwealth.  Thus  the 
rule  was  applied  in  a  case  where  a  husband  emigrated  fixxn  South 
Carolina  to  the  western  country.^ 

57.  Where  a  husband,  twelve  years  before,  sailed  for  South 
America,  and  neither  he,  nor  any  of  the  crew,  nor  the  vessel,  were 
ever  heard  of  aften^ards,  it  was  held,  in  analogy  to  the  statutes 
relating  to  bigamy  and  to  leases  detenninable  on  lives,  that  the  death 
of  the  husband  must  be  presumed,  and  the  wife  treated  as  a  feme 
sole.' 


CHAPTER  V. 


ESTATE  TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT. 


1.  Life  estates  created  by  law.        I  3.  V^en  it  arises. 

2.  Estate  tail  after  possibility,  Ao.  \  8.  Qualities  of  the  estate. 

1.  Having  treated  of  estates  for  life  created  by  act  of  party ,  we 
are  now  to  consider  those  created  by  act  of  law. 

2.  Of  these  the  first  in  the  English  law  is  called  estate  tail  after 
posstbUitif  of  issue  extinct.  This  is  of  little  consequence  in  the  United 
StateS;  and  will  be  very  briefly  noticed. 

3.  Where  tenements  are  given  to  a  >  man  and  his  wife  in  speqial 
tail,  and  one  of  them  dies  without  issue;  or  where  they  have  issue, 
who  die  without  issue ;  the  surviving  man  or  woman  is  tenant  in  tail 
after  possibility  of  issue  extinct,  because  he  can  no  longer  have  issue 
capable  of  inheriting  the  estate. 

4.  So  where  tenements  are  given  to  a  man  and  to  his  heirs  which 
he  shall  beget  on  the  body  of  his  wife ;  if  she  die  without  issue  by 
him,  he  is  tenant  in  tail  after,  &c. 

5.  No  one  can  have  the  above-described  estate  except  a  donee  in 


>  Woods  V.  Woods,  2  Bay,  476.    Sparr  v.  Trimble.  1  Mar.  278.    Salle  v.  Primm,  3 
Miflso.  529.    Newman  «.  Jenkins,  10  rick.  5l5.    Miller  v.  Bestes,  3  S.  &  R.  490. 
s  King  «.  Paddock,  18  John.  141. 
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-special  tail ;  because  both,  a  tenant  in  tail  general  and  the  issne.of 
tenant  m  tail  special  may  always  by  legal  possibility  during  th€»r  life 
have  issue  capable  of  inheriting.* 

6.  This  estate  cannot  arise  without  a  moral  impossibility,  caused 
by  act  of  Ciod,  of  having  issue.  Thus  a  man  and  woman  will  remain 
tenants  in  special  tail,  though  they  live  to  be  more  than  a  hundred 
years  old.  So  if  a  man  and  woman,  tenants  in  tail  special,  are 
diiBTorced  causa  pracontradus  or  cansangidnitatisy  the  separation  not 
being  by  act  of  God,  they  become  mere  joint  tenants  for  life.* 

7.  This  tenancy  may  exist  in  a  remainder.' 

8.  In  some  particulars,  the  estate  above  described  resembles  an 
estate  tail,  m  others,  an  ordinary  estate  for  life.  The  tenant  is  a 
tenant  tor  life,  but  with  many  of  the  privileges  of  a  tenant  in  tail ;  or 
a  tenant  in  tail,  with  many  of  the  restrictions  of  a  tenant  for  life. 
Thus  such  tenanf  is  dispunishable  for  waste,  the  law  not  divesting 
him  of  a  power  which  he  once  possessed.  .  But  whether  he  acquires  a 
property  in  the  timber  cut  by  him,  seems  to  be  a  point  somewhat 
unsettled.  But,  on  the  other  hand,  by  a  feojBSnent  he  forfeits  his 
€state  ;  and  if  he  acquire  a  fee  simple  or  qualified  by  descent  in  the 
same  land,  his  former  interest  is  merged. 

9.  If  tenant  in  tail  after  possibility,  be*  grant  over  his  estate,  the 
grantee  is  a  mere  tenant  for  life,  with  none  of  the  peculiar  privileges 
of  the  former.^    . 


CHAPTER  Vl. 


CURTESY. 


1.  Orijem  of  the  name. 

2.  De&iition  of  tfaa  estate. 

3.  CurtesjT  in  the  United  States. 

4.  Reqmmtes. 

5.  Marria^. 

6.  Seiain. 

14.  Birth  of  issue. 
22.  Aliens. 


24.  Conditioaal  fees,  &o. 
27.  Monej  to  be  converted  into  land. 
29.  Land  to  be  converted  into  money. 
31.  Wife  must  have  the  inheritance. 

37.  Wild  lands. 

38.  Entry,  not.  necessary. 
40.  How  barred. 


1.  The  second  estate  for  life,  created  by  act  of  law,  is  a  tenancy 
by  the  curtesy.    This  name  has  been  variously  accounted  for,  upon 


»  Lit  8.  32, 33, 34.  '  Bowles*  case,  11  Rep.  81  a. 

•Ilnst28a.  «  1  CJruiae,  109-6, 14.    2  Chit  Bkck.  96  and  n.  6. 
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tbe  grounds  that  the  estate  is  peculiar  to  England,  that  die  tenant  was 
entitled  to  attend  upon  tbe  lord's  c(Mrt,  and  that  it  has  no  nwral 
foundation.  In  the  time  of  Glanville  an .  estate  existed,  somewhat 
resembling  curtesy,  being  the  interest  of  a  husband  in  lands  given 
with  the  wife  in  marriagehood.  The  birth  of  issue  gave  him  a  life* 
estate  in  the  lands.  From  this  bterest,  curtesy  seems  to  hare  beeo 
derived.  By  the  custom  of  Normandy,  the  husband  held  only  during 
his  widotohood*^ 

2.  Where  a  wife  is  seised  of  lands  in  fee  simple  or  fee  tail  general, 
or  as  heir  in  tail  special,  and  the  husband  and  wife  have  issue  born 
alive ;  after  the  wife's  dead)  the  husband  shall  hold  the  hinds  for  his 
life,  and  this  estate  is  a  tenancy  by  the  curtesy.*  * 

3.  Curtesy  exists  in  most  of  the  States  as  at  common  law,  being 
generally  noticed  in  the  statutes,  if  at  all,  merely  by  a  recognition  of 
the  common  law  rule.  In  a  few  of  the  States  the  estate  is  abolished 
or  greatly  modified.  In  Georgia,  it  is  provided  both  that  a  husb^Ml 
shall  be  heir  to  his  wife,  and  also  that  the  real  estate  of  the  wife 
shall,  like  her  personal  estate,  vest  absolutely  in  the  husband  upon  the 
marriage.  Of  course  curtesy  is  unknown.  In  South  Carolina,  the 
husband  takes  tbe  same  interest  in  the  wife's  lands  upon  her  deaths 
that  she  would  take  in  his  lands  upon  his  death.  la  Vermont^  the 
husband  has  curtesy  in  a  fee  simple,  but  only  where  the  issue  have 
died  under  age  and  without  children.' 

4.  Four  circumstances  are  necessary  to  the  existence  of  this  estate ; 
viz.  marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife*  And 
it  is  wholly  immaterial  in  what  order  these  events  occur,  provided 
they  all  at  some  time  take  place.  Thus,  if  the  wife  b  disseised  after 
marriage  but  befinre  the  birth  of  issue ;  or  if  the  lands  come  to  her 
after  the  deatli  of  the  issue,  the  husband  still  has  curtesy.^ 

5.  A  void  mairiage  gives  no  right  to  curtesy.  It  is  otherwise  with 
a  marriage  merely  voidable,  and  not  actually  avoided  during  the  wife's 
life — because  it  cannot  be  avoided  afterwards.' f^ 

6.  It  is  the  general  rule,  that  the  wife  or  the  husband  in  her  right 
must  have  been  seised  Of  the  lands.  And  of  corporeal  hereditaments 
there  must  be  a  seisin  in  deed.  Thus  if  lands  descend  to  a  woman» 
who  afterwards  marries  and  has  issue,  but  dies  before  entry ;  the  hus^ 
band  shall  not  have  curtesy.* 

7.  This  rule  has  been  dianged  in  Connecticut  and  Pennsylvania, 


&  1  Craise,  106-7.    2  Black.  Com.  100.    CHaaTille  Tr.  193.    Braotim,  lib.  5,  c.  90, 
8,7.    Hale'iHis.ofC.L.  1,219. 

•  Lit.  8.  35.    Mus.  ReT.  St.  411. 

s  Prince's  Dig.  225, 251.    8.  C.  Stet.  1791.    1  Vt.  L.  142. 

«  1  Cruise,  107.    Co.  Lit.  30  a.    Paine's  caae,  8  Rep.  35  b.    Mennlle*!  cam,  13 
Bep.  23.    (Jackson  v.  Johnaon,  5  Cow.  74.) 
»  1  Cruiae,  107.  •  Co.  Lit.  89  a. 

*  This  estate  has  been  termed  **  coatodiam  hai«dttatit  nxoris."    Co.  Lit  30  a  n.  5. 
t  See  infra  Z>9io0r— marriage  aeceaaiy  to. 
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and  a  right  to  sesin  or  potential  seisin  merely  is  there  sufficient  to 
give  cuitef^y."*  And  the  rule  is  not  applicable  to  wild  lands,f  of 
which  the  mere  ownership  is  in  o;eneral  equivalent  to  actual  posses- 
sion. Nor  to  incorporeal  hereditaments,  where  no  actual  seisin  is 
possible.  Thus,  where  a  wife  seised  of  a  rent  dies  before  it  falls 
due,  the  husband  shall  have  curtesy.     ''  Impoteniia  excusat  legem.'*  * 

8.  In  New  York,  the  husband  of  a  woman,  who  is  either  heir  or 
devisee,  but  has  never  entered,  shall  not  have  curtesy.  It  is  said, 
that  the  requisition  of  actual  seisin  has  been  made  in  those  cases 
only  where  the  wife  was  either  heir  or  devisee;  and  not  where  she 
claimed  under  a  deed,  which  by  tlie  statute  of  us«|  transfers  an  actual 
seisin  without  entry.* 

9.  If  lands  are  leased  for  years  when  they  dei#end  upon  the  wife, 
the  possession  of  the  lessee  is  equivalent  to  actual  seisin  of  the  hus- 
band and  .wife,  and  he  shall  have  curtesy,  although  she  die  before 
receiving  any  rent,  and  although  the  rent  before  her  death  was  greatly 
in  arrear.  It  might  be  otherwise,  if  the  rent  were  paid  to  any  other 
claimant.* 

10.  A  woman,  before  marriage,  grants  a  terra  for  seventy-five  years 
to  a  trustee,  in  trust  for  her  use  during  coverture.  The  husband  has 
curtesy.* 

11.  So,  where  lands  descend  to  a  woman  subject  to  a  devise  to 
executors  for  payment  of  debts,  and  until  the  debts  are  paid ;  although 
the  executors  enter  and  the  wife  dies  before  the  debts  are  paid,  the 
husband  still  shall  have  curtesy.* 

12.  At  common  law,  where  lands  come  to  a  woman  subject  to  a 
life  estate,  she  has  no  seisin,  and  therefore  there  shall  be  no  curtesy. 
Whether  there  shall  be  curtesy  in  the  rent  reserved,  if  any,  seems 
doubtful.     In  Equity,  reversions  are  subject  to  curtesy.* 

13.  In  Pennsylvania,  the  husband  shall  not  have  curtesy,  where 
the  wife  has  a  mere  naked  seisin  as  trustee  of  the  freehold,  though  sha 
also  holds  a  beneficial  interest  in  the  reversion.* 


'  BtMh  V.  Bradley,  4  Day,  398.    Jackion  v.  SeUick,  8  John.  SGI.    Davit «.  MaMO, 
1  Pet.  603.    Co.  Lit.  26  a. 
'  Jackson  «.  Johnson,  5  Cow.  74.    lb.  96. 
'  De  Gray  v.  Richardson,  3  Atk.  4G9.  «  Lowry  v.  Steele,  4  Ohio,  171. 

*  1  Cmise,  106,  (cites  Guavara*s  case^  8  Rep.  96  a.) 

*  llntt.  29  a.  and  n.  7.    1  Cruise,  108-9. 
'  Chew  V.  Conunrs.  &jc.  5  Rawle,  160. 

*  On  the  ground  (in  Connecticut)  that  in  all  other  respects  in  that  State  ownership 
b  held  equivalent  to  actual  seisin.  Thus  lands  descend  from  or  may  be  devised  by 
the  owner,  though  not  seised.  So  he  may  maintain  trespass.  (Two  justioet  dia* 
•ented.) 

t  Johnson  J.  remarks :  **  It  would  indeed  be  idle  to  compel  an  heir  or  purchaser  to 
find  his  way  throu|^h  pathless  deserts  into  lands  still  overran  by  the  aborigines,  in 
order  to  break  a  twig  or  turn  a  sod  or  read  a  deed,  before  he  could  acijuire  a  legal 
fteehold.  It  may  be  very  safely  asserted,  that  had  a  similar  state  of  thmgs  existed 
in  Englasd  when  the  Conqueror  introduced  this  tenure,  the  necessity  of  actual  en* 
m  would  never  have  found  its  way  across  the  channel."    1  Pet  607. 
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14*  Another  requisite  to  curtesy  is  the  birth  of  .issue  ;  after  which 
the  husband  is  called  tenant  by  the  curtesy  iniiiaie. 

15.  The  issue  must  be  born  alive.  It  was  fonnerly  held,  that 
the  only  admissible  proof  of  this  fact  was  its  being  heard  to  cry,* 
and  that  this  proof  must  come  fit>m  men,  not  from  women.  But 
other  evidence  has  been  since  held  sufficient,  even  as  early  as  the  reign 
of  Henry  8 ;  "  for  peradventure  it  may  be  bom  dumb."  * 

16.  The  issue  must  he  bom  during  the  mother's  hfe.  If  she  die 
m  childbirth,  and  the  child  be  taken  away  by  the  Cesarean  operatioDi 
at  the  death  of  the  wife  the  husband  has  no  title,  the  issue  not  being 
bom,  but  the  estate  ^descends  to  the  child  in  the  womb,  and  shall  jnot 
afterwards  be  divested  from  it  in  favor  of  the  husband.  Curtesy 
ought  to  begin  by  tte  birth  of  the  issue,  and  be  consummated  by  the 
death  of  the  wife.' 

17.  The  issue  must  be  such  as  can  inherit  the  estat^.  There* 
fore,  if  lands  are  given  to  the  wife  and  the  heirs  male  of  her 
body,  and  she  has  issue  a  daughter  only,  the  husband  shall  not  have 
curtesy.' 

18.  But  a  mere  possibility  of  inheriting  is  sufficient.  Thus,  if 
a  woman  has  issue  by  a  first  husband,  and  afterwards  issue  by  a 
second  husband,  and  both  issue  be  dead  ;  inasmuch  as  the  latter  issue, 
might  by  possibility  inherit,  the  second  husband  is  tenant  by  the 
curtesy.* 

19.  The  last  named  requisite  is  of  course  intimately  connected  with 
that  of  the  wife's  actual  seisin,  which  has  been  before  considered ; 
because,  unless  actually  seised,  her  issue  cannot  inherit  the  estate 
fix>m  her.* 

20.  In  New  Jersey,  it  seems,  the  birth  of  issue  b  not  necessary  le 
curtesy.* 

81.  The  last  requisite,  is  the  death  of  the  wife,  by  which  the  hus> 
band's  estate  becomes  consummate.^  f 

22.  By  the  English  law,  an  alien  cannot  be  tenant  by  the  curtesyi 
because  this  is  an  estate  created  by  act  of  law,  and  the  law  never 
casts  an  estate  upon  a  person,  which  is  liable  to  be  immediately  di- 
vested.   It  will  be  seen  hereafter,^  that  in  many  of  the  States  the 


>  Co.  Lit  30  a.  67  a.  29  b.  A  n.  5.  Brao.  438  a.  8  Rep.  34  b.  Dyer  25  b.  Benl. 
Rep.  25.    2  Bl  Com.  101. 

>  Co.  Lit  29  b.    8  Rep.  35  a.    Manellifl  v.  Tbalhimer,  2  Paiffe,  35. 
»Co.Lit29b.    8Rep.35b. 

«  8  Rep.  34  b.    Pres.  os  Eit.  516.  '  Co.  Lit  40  a.    1  Crniae,  liO. 

•  4  Kent,  (3d edit.)  28.  '  I  Craiae,  110. 

*  Tbia  n  one  of  many  instances  of  the  extreme  jealousy  exhibited  by  the  ancient 
law  to  guard  the  rights  of  the  heir.  See  8  Rep.  34.  Bracton  says,  thou|[h  the  chil4 
wen  called,  baptised  and  bnned  as  a  christian,  this  would  be  insui9ieient  tp  gif^ 
eurtosy*    In  Scotland,  it  is  said,  the  old  rule  still  prevails.    Dyer,  25  b,  n.  2. 

f  See  pp.  48-0. 

t  See  Dower^-AlJen. 
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cominoii  law  nile  upon  this  subject  has  been  abolisbed,  and  in  some 
of  them,  where  it  still  for  the  most  part  remains  unchanged,  a  special 
exception  has  been  made  in.  favor  of  dower »  The  particular  case  of 
tenant  by  the  curtesy  seems  to  have  beop  generally  if  not  wholly 
omitted  in  the  statutory  provisions. 

23.  It  has  already  been  stated  generally  in  what  lands  a  husband 
shall  have  curtesy.    A  few  particular  illustrations  will  here  be  added. 

24.  Both  conditional  fees,  and  estates-tail  are  subject  to  curtesy, ' 
even  notwithstanding  an  express  proviso  or  conditicm  to  the  contrary. 
And  in  both  cases,  though  the  estate  of  the  wife  comes  to  an  end  by  her 
own  death  and  that  of  her  issue,  the  husband  shall  still  have  his  curtesy 
as  against  the  reversioner  or  remainder-man.  This  rule  proceeds  upon 
the  grounds,  that  the  incident  of  curtesy  is  a  privilege  impliedly  annexed 
to  the  creation  of  the  estate,. and.  not  derived  merely  from  the  interest 
of  the  wife,  and  that  by  the  birth  of  issue  the  husband  gains  an  initiate 
title,  which  cannot  afterwards  be  divested  by  act  of  God.^ 

25.  Devise  to  a  woman  in  fee,  with  a  devise  over  if  she  die  under 
age,  without  issue.  The  woman  marries,  has  issue  which  dies,  and 
dies  herself,  under  age.  This  is  a  contingent  limitation,  not  a  con- 
ditional limitatioD,  and  the  husband  shall  have  curtesy.' 

26.  As  a  general  rule,  however,  ce$$ante  statu  primitioo  cessat 
deriv€Uvm$ ;  and  the  case  above  mentioned  is  to  be  regarded  as  on  eo^ 
option  from,  this  principle.  With  regard  to  curtesy  as  well  as  dower, 
if  the  primitive  estate  terminates  by  force  of  a  condUum  instead  of  a 
Umiiatiany  the  derivative  interest  is  also  defeated.  The  distinction  b, 
that  by  a  condition  the  old  paramount  title  is  re-assumed ;  while  a 
limitation  merely  shifis  the  estate  from  one  person  to  another.'  In 
other  words,  where  the  fee  in  its  original  creation  is  only  U>  continue 
to  a  certain  period,  the  husband  or  wife  shall  have  curtesy  or  dower 
after  the  expiration  of  such  period ;  but  where  the  estate  is  first  given 
in  fee  or  m  tail,  and  by  subsequent  words  made  determinable  upon  a 
certain  event,  if  that  event  happen,  the  curtesy  or  dower  ceases.^ 

27.  In  Equity,  there  shall  be  curtesy  in  money  directed  or  agreed 
to  be  laid  out  m  land. 

28.  Devise  of  £300  to  the  testatcMr's  daughter  A,  to  be  laid  out  by 
the  executrix  in  land,  and  settled  to  the  use  of  A  and  her  children. 
If  she  died  without  issue,  the  lands  to  be  equally  divided  between  her 
brothers  and  sisters.  The  money  not  having  been  applied  as  directed, 
the  plaintiff,  being  the  hdsband  of  A,  brings  a  bill  in  Equity,  praying 
that  the  land  might  be  purchased  and  settled  on  him  for  life  as  tenant 
by  the  curtesy,  or  the  interest  paid  to  him  for  life.     Held^inasmuch 


>  1  Cruifle,  112,  (Paine's  caie,  8  Rep.  34.)    Co.  Lit.  30  a. 
«  Buckworth  r.  Thnrkell,  3  B.  &  P.  662,  n.  a.*    See  Moody  v.  Kingr,  2  Bing.  447. 
»  4  Kent,  33-3,  and  n.  *  Co.  Li^  241,  a.  n.  170.    3  B.  &  P.  654. 

*  It  18  said  by  Lord  Alvanley,  « this  case  occanoned  some  noise  in  the  profession  at 
the  time  it  was  decided."    3  B.  d& 


;P.  653. 
VOL.  I.  7 
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as  A  would  have  been  tenant  in  tail  of  the  land,  the  plaintiffy  as  tenant 
by  the  curtesy,  should  have  the  interest  for  life.^ 

29.  So  at  law,  where  the  land  of  one  deceased  is  sold  for  payment 
of  debts,  the  husband  of  a  devisee  who  takes  subject  to  such  sale, 
shall  have  curtesy  in  the  proceeds. 

30.  A  testator,  whose  personal  estate  was  insufficient  tor  payment 
of  debts,  devises  the  residue  of  his  estate  after  such  payment  to  his 

'daughters;  if  the  residue  exceed  ^1000  in  value  to  each,  the 
overplus  to  be  divided,  &c.  The  estate,  consisting  of  wild  land,  was 
sold,  and  bought  by  the  executor.  The  sale  was  declared  voidable 
in  the  probate  court  after  the  death  of  a  married  daughter,  but  her 
heirs  afterwards  elected  to  affirm  it.  Held,  the  husband  of  such 
daughter,  on  releasing  his  tide  to  the  land,  should  have  a  share  of  the 
proceeds,  being  the  interest  already  accrued,  with  the  present  value  of 
what  would  accrue  during  his  life.* 

31.  Only  estates  of  inheritance  are  subject  to  curtesy,  which  is 
mdeed  merely  a  continuation  of  the  inheritance.  It  is  said  to  come 
out  of  tl)^  inheritance  and  not  out  of  the  freehold ,  and  cannot  exist, 
unless^t  the  very  moment  when  the  husband  takes,  the  inheritance 
descends  upon  die  children,  if  living ;  nor  where  the  estate  is  to  be 
determined  by  express  limitation  or  condition  upon  the  wife's  deatb/ 

32.  Devise  to  A  and  her  assigns  for  life.  If  she  should  marry,  and 
die  leaving  issue  male,  then  to  such  issue  and  his  heirs  male  forever« 
A  married,  had  issue,  and  died  living  her  husband.  Held,  as  A  never 
had  an  inheritance,  the  husband  could  not  have  curtesy,  and  this  was 
manifesdy  the  intent  of  the  testator.*   • 

33.  If  the  issue  take  as  purchasers,  the  husband  shall  not  have 
curtesy ;  as  where  there  was  a  devise  to  the  wife  and  her  heirs,  but 
if  she  died  leaving  issue,  then  to  such  issue  and  their  heirs.* 

34.  Devise  to  A  and  her  heirs ;  if  she  died  before  her  husband,  he 
to  have  £20  a  year  for  life  ;  the  remainder  to  go  to  the  children.  A 
dies  before  her  husband.     Held,  he  should  not  have  curtesy.* 

35.  A  woman  tenant  in  tail  conveys  by  lease  and  release  to  trus- 
tees, for  the  use  of  herself  till  marriage,  remainder  to  her  mtended  hus- 
band for  life,  remamder  to  herself  for  life,  remainder  to  the  issue  in 
tail.  Held,  the  husband  could  not  claim  after  her  death,  either  under 
the  setdement,  because  this  interfered  with  the  estate  of  the  issue  in 
tail,  or  as  tenant  by  the  curtesy,  because  upon  the  marriage  he  took  an 
estate  for  the  life  of  the  wife,  and  she  had  no  inheritance  m  possession.^ 

36.  Nor  shall  there  be  curtesy,  where  the  issue  take  as  purchasers, 
though  the  ultimate  remainder  or  reversion  in  fee  is  m  the  wife. 
Thus,  in  Boothby  v.  Vernon  (supra  s.  32),  the  wife  was  heir  to  the  tes* 

'  tator,  and  therefore  seised  of  the  reversion  in  fee. 


1  Sweetapple  v.  BindoD,  2  Vbrn.  536.  '  Homrhton  v.  Hapffood,  13  Pick.  164. 

*  2  Atk.  47.    9  Mod.  151.  *  BooUibj  v.  Vernon,  9  Mod.  147. 

»  Barker  v.  Barker,  2  Sim.  249.  •  Sumner  v.  Partridge,  2  Atk.  47. 
7  Doe  V.  Riven,  7  T.  R.  276. 
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37.  The  question  is  not  known  to  have  been  ever  directly  raised, 
whether  a  husband  shall  have  curtesy  in  wUd  lands.  From  what  has 
been  said,  (supra  s.  7),  as  to  seisin,  there  would  seem  to  be  no  doubt  upon 
the  point.  In  one  case  in  Massachusetts,*  curtesy  was  allowed  in 
such  lands,  though  no  question  was  made  upon  the  subject.  On  prin- 
ciple, the  same  considerations  would  seem  applicable  to  curtesy  and 
dower.  It  will  be  seen,  that  a  husband,  not  tenant  by  the  curtesy 
initiate,  has  no  right  to  clear  wild  lands  of  the  wife  during  her  life.* 

38.  Curtesy  being  an  estate  vested  immediately  by  law  in  the  hus- 
band upon  the  wife^s  death,  and  he  having  had  an  initiate  title  during 
her  life  ;  no  entry  is  necessary  to  complete  his  ownership. 

39.  It  will  be  seen  hereafter,  that  a  woman  may  be  barred  of 
dower  by  other  provisions  for  her  benefit.  But  it  seems  no  such  prin- 
ciple is  adopted  in  regard  to  curtesy. 

40.  By  marriage  articles,  a  wom&n  granted  to  her  intended  hus- 
band the  interest  of  her  money  and  the  rents  of  her  estate  in  fee 
simple  for  her  life,  to  maintain  the  house  and  educate  their  children, 
until  they  are  of  age  or  married.  Held,  the  husband  should  have 
curtesy,  as  if  no  such  articles  had  been  made,  it  being  a  mere  execu- 
tory contract  A  to  the  manner  in  which  the  general  funds  should  be 
applied,  of  which  their  estates  consisted.' 

41.  At  common  law,  a  husband  does  not  lose  his  curtesy  by  leav- 
ing his  wife  and  living  in  adultery  with  another  wc^ian.  St.  Westm. 
2,  c.  34,  provides  a  forfeiture  only  in  case  of  dower.'  Nor  does  he 
lose  curtesy  by  a  divorce  for  adultery,  which  is  only  a  memoy  fee.  A 
divorce  a  vinculo,  granted  upon  the  ground  that  the  marriage  was  void, 
of  course  destroys  the  right  of  curtesy. 

42.  In  some  of  the  United  States,  the  principle  above  stated  has 
been  changed  by  statute.  ' 

43.  In  Indiana,  a  husband  loses  curtesy  by  leaving  his  wife  and 
living  in  adultery.     But  a  reconciliation  restores  his  right  to  curtesy.* 

44.  In  treating  of  dower,  and  the  circumstances  which  operate  as 
a  bar  thereof,  some  remarks  will  be  made  upon  the  distinctions  be- 
tween the  English  and  American  law  of  divorce.^  These  are  for  the 
roost  part  equally  applicable  to  curtesy.  The  general  principle  of 
American  law  seems  to  be,  that  where  a  marriage  is  'dissolved  by 
divorce,  all  the  rights  of  the  respective  parties,  growing  out  of  such 
marriage,  come  to  an  end ;  and  of  course  that  the  husband  loses  his  right 
to  curtesy.  Such  is  the  exprcss  provision  of  the  statutes  in  North  Caro- 
lina and  Pennsylvania,  and  such  is  stated  to  be  the  law  in  Connecticut.* 
This  principle  is  undoubtedly  applicable  in  all  the  States,  indepen- 
dently of  any  statutory  provision,  in  cases  where  a  divorce  is  decreed 


1  Honffhton  o.  Hapgood,  13  Pick.  154.        *  Steadman  v.  ?n\\mg,  3  Atk.  423. 
»  Sidney  r.  Sidney,  3  P.  Wms.  276.  *  Ind.  Rev.  L,  211. 

»  1  N.  C.  Rev.  St.  ^1.    Pnrd.214.    1  Swift,  25.    (See  8  Conn.  541;  10  lb.  296.) 
•  Infta,  ch.  7,  ■.2.  I  Greenl.  6.  f  See  Dower-Divoro* 
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for  causes  which  render  the  nmrriage  void  ab  initio.  But  inasmuch 
as  divorces  are  granted  in  this  country  for  causes  anting  after  mat^ 
riage,  a  distinction  is  made  in  several  of  the  States,  as  to  the  effisct 
upon  property,  of  divorces  granted  for  causes  arising  after  marriage, 
and  those  granted  for  causes  arising  before  marriage.,  which  render  the 
marriage  void.  In  Maine  and  Rhode  Island,  if  the  divcHce  iB  granted 
for  consanguinity,  affinity,  or  impotence,  and  in  Rhode  Island  for 
idiocy  or  lunacy,  all  the  wife's  real  estate  is  restored  to  her.  So  if 
granted  for  the  husband's  adultery,  or,  if  there  be  no  issue,  for  bis 
cruelty,  desertion,  or  neglect  to  support  her,  in  Mame ;  in  Rhode  Id- 
and,  for  his  gross  misbehavior.  On  the  other  hand,  in  case  of  divorce 
for  her  cruelty,  in  Maine,  the  Court  may  restore' her  lands;  while 
upon  a  divorce  for  her  adultery,  or  in  Rhode  Island,  her  crudty,  de* 
sertion,  or  misbehavior,  the  husband  shall  have  curtesy,  subject,  in 
Rhode  Island,  to  an  allowance  by  the  Court  to  the  wife.*  In  New  York, 
Illinois  and  Michigan,  if  the  divorce  is  for  the  husband's  adultay,  the 
wife's  lands  are  restored  to  her ;  and  in  New  York,  Illinois  and  Mas- 
sachusetts, if  for  her.  adultery,  he  has  curtesy,  subject,  in  Massachu^ 
setts,  to  an  allowance  to  the  wife.'  In  New  Hampshire  and  Ver- 
mont, the  Court  may  restore  the  wife's  lands  upon  divofce.'  In  Ohio, 
it  is  said,  the  husband  loses  his  curtesy  by  divorce  for  his  adultery, 
and  also,  it  seems,  for  aggrestion  on  the  part  of  the  wife  ;  though  in 
the  latter  case  he  may  hold  the  land  during  her  life.^  In  Indiana  and 
Alabama,  the  disposal  at  property  is  at  the  discretion  of  the  Court. 
But  neither  party  shall  be  obliged  to  part  with  real  estate.*  In  Mis- 
souri, the  guilty  party  haes  all  rights  acquired  under  the  marriage.' 


CHAPTER   Vn. 

LIFE  ESTATE  OF  THE  HUSBAND  IN  LANDS  OF  THE  WIFE. 


I.  Description  of  estate* 

5.  Description  and  incidents. 

4.  Statute  law  as  to  conveyances,  dbc. 

6.  Liability  to  creditors. 

7.  Rents  and  piofits. 


8.  Contract  by  husband. 

9.  ConTeyances  by  husband  and"  wiib, 
and  statutory  law  relatinff  thereto. 

26.  Separate,  trust  estate  of  the  wile. 


L  It  has  already  been  remarked,  that  by  marriage,  seisin,  and  the 
birth  of  issue,  a  husband  becomes,  during  the  life  of  the  wife,  tenant 


»  1  Smith  St.  427-8-9.    R.  I.  L.  369. 

•  2  N.  T.  Rev.  St.  146.    Mass.  lb.  483.     (See  2  Pick.  316.)    Dlin.  Rev.  L. 
Mich.  L.  140. 
»  N.  H.  L.  337.    1  Verm.  L.  271.  *  Walk.  Intr.  230, 328. 

»  Ind.  Rev.  L.  814.    Alab.  L.  256.  «  Mimo.  St.  228. 
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by  the  curtesy  ioidate.  Intimately  connected  with  such  incipient 
title,  is  the  estate  which  a  husband  has  in  his  wife's  lands,  indepen-» 
dendy  of  the  birth  of  issue.  It  has  been  remained,  that  the  case  of 
a  tenant  by  curtesy  may  be  said  to  be  a  contbuance  of  this  relation 
in  that  appropriate  manner.^ 

2.  Where  a  wife  has  an  inheritance  in  lands,  the  husband  has  a 
freehold  interest  jure  uxoris,  or  the  husband  and  wife  are  seised  in  her 
right.*^  This  interest  is  a  life  estate,  being  of  indeterminate  duration. 
It  is  a  tide  to  the  rents  and  pro6ts  during  coverture,  which,  accord* 
log  to  Lord  Coke,  the  husband  shall  receive  as  '^  governor  of  the 
family."  The  estate  remains  entire  to  the  wife  or  her  heirs  upon 
dissolution  of  the  marriage.  Upon  the  wife's  death,  the  husband  be- 
comes a  tenant  at  sufferance.  Lake  other  tenants  for  life,  the  hus* 
band  is  entitled  to  emblements.  He  has  no  right  to  commit  waste. 
Although  the  wife  can  maintain  no  action  at  law  against  hmi  for 
waste ;  yet  a  Court  of  Chancery  will  undoubtedly  restrain  it  by 
injunction.  So  also  the  wife  may  bring  a  bUl  in  equity  by  her  next 
friend,  to  protect  her  property  or  secure  a  support  from  it.  But  if 
the  husband  and  wife  join  in  a  bill  to  recover  her  property,  he  may 
release  the  suit.  But  the  wife  may  institute  a  new  one  by  her  next 
friend  against  the  husband  and  the  former  defendant  jointly.' 

3.  The  husband's  bterest  b  assignable,  and  subject  to  be  taken  on 
execution.  The  land  is  liable  to  the  wife's  debts ;  the  profits  to  those 
of  the  husband.  In  cases  of  assignment,  if  he  is  tenant  by  the  cur- 
tesy, that  is,  after  the  birth  of  issue,  he  may  transfer  the  estate  for 
his  own  life ;  otherwise,  only  for  the  joint  lives  of  himself  and  the 
wife.  It  is  said  that  he  may  even  convey  the  entire  inheritance ;  that 
is,  so  as  to  vest  in  the  purchaser  a  wrongful  fee,  liable  to  be  defeated 
by  the  entry  or  action  of  the  wife  after  his  death.' 

4.  In  Kentucky,  it  is  provided  that  a  wife,  after  the  husband's 
death,  may  enter  and  sue  for  her  lands  lost  by  his  default.  Also,  that 
in  case  of  suit  against  them,  which  the  husband  will  not  defend,  she 
may  make  defence  at  any  time  before  judgment,  and  that  no  convey* 
ance  or  other  act  of  the  husband  shall  affect  the  title  of  her  or  her 
heirs,  or  others  having  title  by  her  death.  In  Kentucky  and  Vir- 
ginia, if  her  land  is  ,lo6t  by  a  judgment  against  him  by  default,  she 
may  in  a  suit  against  the  tenant  put  him  to  proof  of  his  title.^ 


>  10  Mass.  263. 

*  Polyblank  v.  Hawkins,  Doug.  3S29.  Co.  Lit  351  ft.  2  Kent,  110.  Barber  v.  Root. 
10  Mass.  260.  Co.  Lit.  351.  Jackson  v.  Cairns,  20  John.  301.  2  Kent,  111,  Dewall 
9.  Coyenhoyen,  5  Paige,  581. 

s  (See  16  Pick.  260.)  2  Kent,  112.  1  Greenl.  JO.  M'Claim  v.  Qtegg,  2  Manh. 
457.    2tUnd,120.    1  Preston  Abst.  334, 43&-6. 

*  1  Kv.  Rev.  L.  581-2.    1  Vir.  R.  C.  171. 

*  **  The  husband  bj  marriage  acquires  no  right  in  the  inheritance  of  the  wife ;  he  is 
only  entitled  to  the  possession  and  the  pernancy  of  the  profits  during  coTertuxe." 
Per  Wilde  J.  2  Pick.  519.  But  in  a  Yery  recent  case  he  remarks,  ttiat  .they  are 
fleisedtn/ss  mAsrr^iU.  16  Pick.  165. 
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5.  Id  New  Jersey,  a  statute  provides  for  an  entry  by  the  wife,  her 
heirs  or  other  owner  of  the  estate,  notwithstanding  any  feofiinent,  fine, 
&DC.  by  the  husband.^  In  Connecticut,  the  husband's  separate  con- 
veyance of  the  wife's  inheritance  is  ipso  facto  void.  In  Ohb  and 
South  Carolina,  it  will  pass  his  estate,  and  in  Ohio,  may  as  an  agree- 
ment bind  him  to  procure  her  conveyance  or  make  compensation.* 
Limitation  does  not  run  against  the  wife  till  his  death.' 

6.  An  assignee  of  the  husband's  estate  by  levy  of  an  execution,  is 
liable  to  an  action  of  trespass  by  husband  and  wife  for  waste.  The 
husband's  ability  to  commit  waste  without  subjecting  himself  to  an 
action,  is  a  mere  potoer,  or  exemption  from  suit,  resulting  from  the 
conjugal  relation,  not  a  right,  and  is  not  transferable.  The  efibct  of 
a  levy  on  the  husband's  interest  is  the  same  as  that  of  a  conveyance 
by  him,  which  would  pass  the  freehold,  leaving  the  reversion  in  fee  in 
the  wife.  The  husband's  joining  in  the  suit  is  merely  made  necessary 
by  the  general  rule  of  pleading.' 

7.  The  rents  and  profits  of  the  wife's  lands  belong  absolutely  to 
the  husband,  and  upon  his  death  do  not  pass  to  the  wife. 

8.  But  on  the  other  hand,  no  contract  of  his  Unds  her  if  she  sur- 
vive him.  Thus  a  purchaser  from  him  of  trees  on  the  land  cannot 
cut  them  after  his  death.^ 

9.  It  will  be  seen  hereafter,  that  the  deed  of  a  married  woman  is 
in  general  void.  But  it  is  the  settled  law  in  all  the  States,  founded 
in  most  of  them  upon  express  statutes,  that  the  joint  deed  of  husband 
and  wife  will  pass  the  whole  estate  of  both. 

10.  In  some  of  the  States,  where  such  conveyance  is  authorized  by 
express  statutes,  it  seems  that  prior  to  the  enactment  of  such  statutes 
the  practice  had  become  a  common  one.  But  the  Court  in  South 
Carolina  said  they  would  not  sustain  a  vulgar  error  in  direct  opposition 
to  the  law  of  the  land.'  In  that  State  however  an  act  was  passed  to 
give  effect  to  prior  deeds  of  this  nature. 

11.  In  all  the  States  except  those  of  New  England,  and  in  Rhode 
Island,  to  render  such  deed  effectual,  the  wife  must  undergo  an  ex- 
amination, for  the  purpose  of  ascertaining  whether  she  acts  voluntarily 
or  by  undue  influence  of  the  husband.  It  is  essential  that  the  exam- 
ination be  made  apart  from  the  husband,  except  in  Georgia,  where 
this  requisition  seems  to  be  omitted.' 


>  1  N.  J.  Rev.  C.  363. 

•  Anth  Shep.  160.  4  Con.  S.  C.  13.  Newoomb  v.  Smith,  Wright  R.  SOa  Rey- 
nolds V.  Clark,  lb.  666.    WilliamB  v.  Fope,  lb.  406. 

>  Babb  V.  Parley,  1  Greenl.  6. 

*  Clapp  V.  Stoughton,  10  Pick.  463.    Plow.  219.  »  4  Con.  €.  C.  15. 

•  1  Vir.  Rey.  L.  158.  1  N.  C.  R.  S.  237.  Mich.  L.  158.  Anth.  Shep.  55, 234, 
281,389,  539,  648,  593.  Prince's  Diff.  160.  Alab.  L.  93.  Whiting  o.  Sterens,  4 
Conn.  44.  Ind.  Rev.  L.  271.  1  Ind.  R.  379.  Jllin.  Rev.  L.  1^3-4.  Mtsso.  St.  123. 
1  Ky.  Rev.  L.  440.    Dela.  St.  1829,  89.   4  Griff.  756.  660. 

*  It  seems  at  common  law,  alienation,  by  the  husband,  of  the  wife's  land  was  a  dis- 
eontinuance.  But  this  rale  was  changed  by  St.  Hen.  8.  e.  38.  (See  Detheridee  v. 
Woodruff,  3  Mon.  245.) 
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12.  In  Virginia,  it  has  been  held  that  the  private  examination  or 
something  equivalent  is  necessary  to  pass  merely  equitable  rights.^ 

13.  In  Illmois^  if  the  examining  magistrate  does  not  personally 
know  the  woman,  her  identity  must  be  proved  by  one  witness.  In 
the  same  State,  she  is  capable  of  conveying,  if  over  eighteen  years  of 
age.     In  Missouri,  thAdentity  is  to  be  proved  by  two  witnesses. 

14.  It  has  been  sometimes  held,  that  the  wife's  conveyance  may 
be  efiectual,  although  some  statutory  requisitions  merely  formal  are 
not  complied  with.  Thus  in  Ohio,  where  the  magistrate's  certificate 
stated  only  the  substance  of  the  transaction,  this  was  held  sufficient. 
And  a  statute  of  Pennsylvania  declares  valid  all  deeds  made  prior  to 
September  1,  1836,  though  the  certificate  be  defective.  A  similar 
statute  exists  in  South  Carolina.' 

15.  But  substantial  deviations  from  the  form  prescribed  will  render 
the  deed  invalid.  Thus  where  a  statute  requires  the  wife  to  renounce 
her  right  to  lands  in  the  manner  required  in  the  case  of  dower,  and 
to  renounce  ail  her  estate,  interest  and  inheritance ;  a  renunciation  of 
all  her  interest  and  estate^  and  also  aU  her  right  and  daim  of  dower y 
will  not  pass  her  land.' 

16.  Upon  the  same  principle,  a  usage  or  statute,  authorizing  a 
married  woman  to  convey  her  land,1)eing  a  departure  fix>m  the  com- 
mon law,  will  be  limited  strictly  to  an  actual  transfer  of  the  property. 
Thus  a  mere  agreement  made  by  her  to  convey,  is  void  even  in 
Chancery.  So,  in  general,  she  is  not  bound  by  the  covenants  in  the 
deed.  A  statute  of  Delaware  provides  that  the  wife  shall  be  bound 
by  no  wanranty  except  a  special  warranty  against  herself,  her  heirs 
and  those  claiming  under  her ;  and  a  statute  of  Kentucky,  that  the 
wife's  deed  shall  not  only  pass  her  estate,  but  '^  shall  be  as  efiectual 
for  every  other  purpose,  as  if  she  were  unmarried."  * 

17;  But  though  an  agreement  by  the  wife  to  convey  cannot  be 
enforced,  an  agreement  by  the  husband,  though  merely  parol,  and 
made  directly  with  the  wife,  in  consideration  of  her  conveying  her 
land,  will  be  enforced  even  against  his  heirs. 

18.  A  husband  agreed  in  consideration  of  such  conveyance  to  puiv 
chase  and  build  on  other  lands  and  convey  them  to  the  wife.  He 
did  buy  and  build  upon  the  land,  but  died  without  conveying.  The 
husband  was  very  poor  at  the  time  of  marriage,  but  the  property 
agreed  to  be  conveyed  to  the  wife  greatly  exceeded  in  value  the  land 
which  the  wife  parted  with.  The  agreement  was  enforced  against 
the  heirs.* 


>  Cmmtz  V.  Geiger,  1  Call,  J  67. 

<  Walk.  Intr.  3%.    Purd.  Dig.  205. 

'  Brown  v.  Sparel,  4  Con.  (S.  C.)  12. 

«  Wadleigh  V.  Glines,  6  N.  H.  17.  Dela.  St.  1829, 89.  15  John.  483.  1  Ky.  Rev. 
I..  440.  7MaM.-291.  Dnt.  Dig.  15.  lUin.  R«y.  L.  134.  Mi«o.Stl23.  Butler  v. 
Buckingham,  5  Day,  492.    7  Conn.  228.    £z  parte  Thomea,  3  Greenl.  50. 

•  Oowien  v.  Tucker,  6  Mun.  1. 
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19.  Od.  the  other  hand,  where  it  was  verbally  agreed  between  hus- 
band and  wife,  that  be  should  purchase  land  in  her  nan^e^  and  build  a 
house  upon  it,  and  that  he  should  be  reimbursed  the  expense  torn  the 
sale  of  other  land  belongmg  to  her ;  and  the  husband  fulfilled  his  part 
of  the  contract,  but  the  wife  died  before  a  conveyance  of  her  land  *;  it 
was  decreed  in  Chancery,  that  the  guardian  ofiher  infant  heirs  should 
convey  with  the  husband,  and  the  proceeds  of  sale  be  applied  ac- 
cording to  the  contract/ 

20.  A  statute  requiring  private  examination  of  the  wife,  does  not 
apply  to  a  conveyance  made  by  an  executrix  under  a  devise  to  sell, 
nor  need  the  husband  job  in  such  deed.  Such  statute  does  not  apply 
to  a  deed  of  the  wife'-s  separate  trust  property.* 

21.  Where  the  husband  and  wife  join  in  conveying  her  land,  a  note 
for  the  price  given  to  her  alone,  survives  to  her  upon  the  death  of  the 
husband.' 

22.  Husband  and  wife  may  join  in  a  mortgage  of  the  wife's  land^ 
as  well  as  an  absolute  deed.  But  the  wife's  interest  shall  be  thereby 
incumbered  only  to  the  amount  of  the  mortgage  debt.  Hence,  if  the 
husband's  right  of  redemption  be- taken  by  his  creditors  and  sold,  the 
wife  may  redeem  the  land  by  paying  this  debt  only,  without  the  ad- 
ditional sum  for  which  the  equity  was  purchased.^ 

23.  Where  such  mortgage  b  made  for  the  husband's  debt,  the  wife, 
though  not  personally  bound,  is  a  mere  surety,  and  the  mortgage  will 
be  discharged  by  any  such  new  credit  given  to  the  principal  as  would 
discbarge  a  common  surety.^ 

24.  It  will  be  seen,**^  that  where  an  estate  is  limited  to  the  sqfo^ 
rate  use  of  a  married  woman,  the  husband  shall  not  be  entitled  to 
curtesy  in  such  estate.  Upon  the  same  principle,  an  estate  thus 
limited  shall  be  owned,  in  Equity,  by  the  wife  alone  to  all  intents  and 
purposes  as  if  she  were  a  feme  sole,  subject  to  her  disposition,  and  en- 
tirely free  from  the  control  of  the  husband.  No  actual  conveyance  to 
trustees  for  her  separate  use  is  necessary,  but  a  mere  ante-nuptial 
agreement  between  husband  and  wife  will  have  the  same  e&ct. 
Under  these  circumstances,  the  wife  may  convey  the  estate  even  to 
the  husband,  provided  no  undue  influence  be  used  on  hb  part ;  and 
it  has  been  settled  in  New  York,  though  against  the  opinion  of  the 
Chancellor,  that  her  conveyance  will  be  valid  without  the  assent  of  the 
trustees,  unless  such  assent  were  expressly  required  m  the  instrument 
by  which  the  trust  was  created.*  This  subject  will  be  more  fiiUy 
considered  hereafter.f 


}  LiTingBton  v.  Livingston,  2  John.  Cha.  537. 

*  Tjtee  V,  Williams,  f  Bibb,  368.    Bnindige  v.  Poor,  2  Gill  A^  J.  1. 

>  Dean  «.  Richmond,  5  Pick.  461.  «  Peabody  v.  Patten,  2  Pick.  517. 

«  Qahn  v.  Niemoewicz,  11  V^end.  312. 

*  Jaqnes  «.  Trastees,  Ac.  17  John.  548.    Biadiah  o.  Gibbs,  3  John.  Cha.  540.    (See 
also  3  lb.  144.) 

*  See  2Vt<«t.  i  See  Canv«yaaoe,  DeriM,  Powenk 
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CHAPTER  VIII. 


DOWER,    NATURE  AND  REQUISITES  OF  DOWER. 


1.  Definition  of  dower. 
^11.  Dower  m  the  United  States. 
10.  Origin  and  history  of  dower. 
12.  Dower  iavor^d. 
17.  Requisites  of  dower. 
16.  Marriage. 
19.  Void  and  voidable  marriagp. 

22.  Marriage — how  proved. 

23.  Marriage  and  divorce  in  England 


26.  Marriage  and  divorce  in  United  States. 

31.  Elopement,  &c. 

38.  Seisin  of  husband. 

42»  Reversions  and  Remainders. 

50.  Dob  de  dote. 

61.  Instantaneous  seisin. 

66.  Whether  husband's  seisinmaj  be  denied. 

68.  Death  of  the  husband. 

69.  Presumption  of  death. 


1.  The  third  estate  for  life  created  by  act  of  law,  is  dower.  Dower 
is  a  technical  term,  and  applicable  only  to  real  estate.'  The  common 
law  description  of  this  estate  is  as  follows.  Where  a  man  is  seised 
during  coverture  of  an  inheritance  in  lands  and  tenements,  which  by 
possibility  any  issue  of  his  wife  might  inherit,  such  wife  shall  hold 
after  his  death  one  third  part  of  these  lands  and  tenements  for  her 
natural  life,  as  an  estate  in  dower.  In  pursuing  this  subject,  it  will 
be  seen  that  the  foregoing  definition  is  inapplicable  in  many  of  the 
States  in  this  country.* 

2.  In  several  of  the  States,  as  will  appear  under  the  title  of  Descent ^ 
the  widow  in  certain  c^ses  .inherits  the  estate  of  her  husband. 

3.  In  Pennsylvania  and  Indiana,*  if  an  intestate  leave  a  widow  and 
no  lawful  issue,  the  former  shall  have  one  half  of  the  real  estate,  m- 
cluding  the  mansion  house,  or,  m  Pennsylvania,  the  rents  and  profits 
thjereof,  if  a  division  is  improper,  for  her  life  in  Pennsylvania,  but,  it 
seems,  absolutely  in  Indiana,  in  lieu  o£  dower. 

4.  In  Delaware,  if  there  is  no  child  or  lawful  issue  of  a  child,  the 
widow  takes  one  half  the  land  for  life.' 


»  7  Greenl.  385. 

•  Pard.  Dif .  402.    Anth.  Shep.  900-3.    Ind.  Rer.  L.  206. 
«  Dela.  Stat.  1829,  316. 

*  The  common  law  description  of  dower  has  heen  recentl)r  rendered  ohsolete  eyen 
in  England.  By  St.  3  &  4  Wm.  4,  c.  106,  dower  is  allowed  in  eouitable  inheritances 
and  mere  rights  of  entry  without  seisin.  On  the  other  hand,  there  is  no  dower  in 
land  conveyed  by  the  hosband,  or  devised,  or  exempted  from  dower  by  will ;  and  it  is 
anbject  to  all  incumbrances,  debts  and  partial  dispositions  made  W  the  husband.  A 
devise  of  land  to  the  widow  is  a  bar  of  dower ;  but  not  a  bequest  of  personal  property, 
unless  so  expressed. 


TOL.  I. 
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5.  In  South  Carofina,  Illinois,  Missouri,*^  Georgia,!  she  has  the  sasoe 
right  (it  seems  in  fee)  for  want  of  lineal  descendants,  in  lien  of 
dower.* 

6.  In  South  Carolina,  if  an  intestate  leave  no  father,  moth^,  brother 
or  sister  of  the  whole  blood  or  their  children,  or  brother  or  sister  of  the 
half  blood  or  lineal  ancestor,  the  widow  shall  have  two  thirds  of  the 
real  estate,  in  lieu  of  dower.* 

7.  In  Georgia,  where  there  are  children,  the  widow  may  at  her 
election  have  dower,  or  an  equal  share  of  both  real  and  personal  estate 
(subject  to  debts).*  t 

8.  In  Missouri,  if  the  husband  leave  a  child  or  descendant  hj 
another  marriage,  the  widow  may  take  in  lieu  of  dower  the  personal 
property  that  came  to  him  by  her  marriage,  subject  to  debts.  If  the 
husband  leave  no  child  or  descendant,  she  may  take  her  dower  at 
common  law  free  fr6m  debts,  or  die  personal  property  above  named 
subject  to  them.  Btit  her  election  must  be  written,  acknowledged 
and  £led  within  six  months  from  the  granting  of  administration.* 

9.  Where  the  statute  law  provides  a  substitute  for  the  right  of 
dower,  it  is  not  to  be  regarded  as  creatine;  a  new  interest,  but  as  de- 
claratory or  in  affirmance  of  the  common  Taw-' 

10.  It*  is  said  that  the  idea  of  dower  is  derived  from  the  Germans, 
and  was  familiar  to  the  SaKons  when  they  became  established  in 
England.  Dower  then  consisted  of  one  moiety  of  the  husband^s 
property,  held  for  life,  and  liable  to  forfeiture  upon  breech  of  chastity 
or  a  second  marriage.  Afterwards,  by  the  charter  of  Hen.  1,  the 
latter  condition  was  dispensed  with,  except  where  there  was  issue.  la 
the  reign  of  Hen.  2,  a  wife  was  endowed  by  her  husband  at  the  time 
of  marriage  of  one  third  of  the  lands  which  he  then  held.  By  the 
charters  of  1217  and  1224,  dower  was  established  as  one  third  part 
of  all  lands  held  by  the  husband  during  his  life,  unless  a  smaller 
portion  had  been  assigned  at  the  church  door* 

11.  The  only  kind  of  dower  known  in  practice  in  this  country  is 
that  estate,  which,  according  to  the  above  definition,  the  law  confers 
upon  a  wife  after  her  husband's  death ;  or  dower  at  common  law. 
The  statute  laws  of  Vermont,  New  Hampshire,  Michigan  and  Maine, 
refer  to  provisions  made  for  the  wife  before  marriage  under  the  name 
of  dower,  undoubtedly  intending  thereby  a  jointure^  which  will  be 
considered  hereafter.' 

12.  While,  as  has  been  already  remarked,  curtesy  is  an  estate  of 


1  Anth.  Shep.  586.    IlUn.  Rev.  L.  625.    Misso.  St.  228.    Anth.  Shep.  608. 
»  Anth.  Shep.  587-9.  »  Anth.  Shep.  607. 

«  Miiwo.  St.  228.  »  2  Whart  192. 

•  1  Craise,  118.    But  see  2  Bl.  Com.  102. 

7  MaBs.  Rev.  St.  409.    Anth.  Shep.  21, 100.    Mich.  L.  30.    1  Smith's  St.  158. 

*  The  word  nsed  is  descendant. 

t  In  this  State^  the  same  code  of  laws  (Prince,  S33),  contains  this  profvision,  and 
also  another,  making  the  wife  sole  heir  to  her  husband  where  he  leaves  no  issue.  (I  b 
253).    ft  is  difficult  to  see  how  both  roles  cao  be  in  force. 
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mere  positire  insritiition,  dower  is  held  to  have  a  strong  moral  as  well 
as  legal  foundation.  The  wife,  by  marriage;  loses  most  of  her  rights  of 
property,  and  would  in  general  be  wholly  destitute  after  the  husband's 
death,  were  not  some  provision  made  for  her  from  his  real  estate.  It 
is  said  moreover,  that  in  ancient  times  the  personal  estates  of  the 
richest  were  very  inconsiderable,  and  the  husband  could  not  give  his 
wife  any  thing  during  his  life,  or  after  his  death,  both  trusts  and  de- 
vbes  being  then  unknown.' 

13.  For  these  reasons,  a  dowress  is  in  the  care  of  the  law  and  a 
fiivorite  of  the  law.'  Magna  Charta^  provides,  that  a  widow  shall 
fertfawith  and  without  any  difficulty  have  her  marriage  and  her  inherit* 
ance  ;  nor  shall  she  give  any  thing  (or  her  dower  or  her  marriage  or 
her  inheritance  which  her  husband  and  she  held  at  the  day  of  his 
death.  At  eommoo  law,  a  dowress  enjoyed  the  privilege  of  exemption 
from  tolls  and  taxes.^*  It  is  said,  there  be  three  things  favored  in 
law — ^ii(e,  liberty  and  dower ;  *  that  dower  is  a  legal,  an  equitable  and 
a  moral  right,  &vored  in  a  high  degree  by  law,  and  next  to  ]i(^  and 
liberty  held  sacred.' 

M.  As  a  mark  of  peculiar  favor  to  the  tenant  in  dower,  although 
damages  were  not  generally  allowed  in  real  actions,  they  were  given 
to  her.  '  Particular  relief  was  also  provided  for  her  qtuiraniine  (a  term 
hereafter  to  be  explained).  By  the  statute  of  Merton  (-20  Hen.  3,  c. 
1)  deforcers  of  dower  were  to  be  in  mercy  or  fined  at  the  pleasure  of 
the  king.  Where  to  a  suit  for  dower  the  defendant  pleaded  a  false 
plea,  the  widow  recovered  damages  from  the  husband's  death,  though 
she  had  been  always  in  receipt  of  one  half  the  profits ;  and  the  rules  of 
pleading  are  construed  liberally  in  her  favor.' 

15.  The  celebrated  ordinance  for  government  of  the  North  West 
Territory,  expressly  secures  the  right  of  dower. 

16.  It  is  said,  however,  that  the  object  of  dower  is  not  to  enrich 
the  widow  to  the  detriment  of  creditors  and  impoverishment  of  the 
rest  of  a  man's  family ;  but  to  give  an  equal  third  part  in  value,  for 
the  sustenance  of  the  wife,  and  the  nurture  and  education  of  younger 
children.  Nor  does  the  law  give  her  any  preference  over  heirs  and 
devisees.* 

17.  There  are  three  circumstances  necessary  to  give  a  title  to 
dower,  viz.  marriage,  seisin  and  death  of  the  husband. 

18.  The  marriage  must  be  had  between  parties  legally  capable  of 


>  2  P.  Wnu.  702.    Curtii  v.  Cnrtii,  2  Bro.  Ch.  G20-3(V-34.    2  Bing.  451^.    Co. 
lit  30  b.  n.  8. 

*  1  Story  on  £q.  563. 

«  M.  C.  aec.  8.    6  Conn.  4m, 

*  2  Bl  Com.  138.  •  Co.  Lit.  124  b. 

*  1  Dal.  417 

7  CartiB*.  Cartk,2Bio.  ChflueSO.    Co.  Lit  32  b.  33  a.    4  Con.  S.  C.  69. 

*  2  Con.  8.  C.  628,    7J.J.Mv.037. 

*  In  Tonneaaee  (St.  1835-6,  p.  56),  land  held  in  dower  is  ezprewlj  made  taxable. 
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contracting  it,  and  duly  celebrated.    "  Ubi  nullum  matnmonuniy'  ihi 
nullum  dos.''  * 

19.  A  marriage  may  be  either  void  or  voidable ;  and  the  considera* 
tion  whether  it  is  the  one  or  the  other,  will  malerially  affect  the 
widow's  claim  of  dower.  In  general,  if  the  marriage  were  void,  there 
shall  be  no  dpwer. 

20.  But  although,  the  marriage  were  contracted  before  the  age  of 
consent,  which  at  common  law  is  fourteen  in  men,  and  twelve  io 
women,  and  therefore  voidable  by  either  party,  according^  to  the 
mfixim  '^consensus,  non  concubitus  facit  matrtmonium ; "  yet  if  at  the 
death  of  the  husband  the  wife  have  passed  the  age  of  nine  years,  she 
shall  have  her  dower.  The  marriage  is  accounted  *^  legitimum  matri- 
monum  quoad  dotem,"  though  for  other. purposes  only  '^sponsatia  de 
future.?'  And  if  at  the  time  of  marriagp  the  wife  is  under  nine  yeai9 
of  age,  and  before  she  reaches  that  age  the  husband  parts  with  the 
land ;  she  shall  still  have  dower,  if  she  live  till  nine.* 

21.  A  voidable  marriage  can  be  avoided  only  during  the  life  of  the 
parties  by  divorce.  Hence  if  in  case  of  such  mairiage  the  husband 
die  before  any  divorce  is  obtained,  his  widow  shall  have  dower.' 

22.  In  England,  the  fact  of  marriage  is  ordinarily  tried,  not  by  jury, 
but  by  a  certificate  of  the  bishop,  the  sentence  of  the  Ecclesiastical 
Court  being  held  conclusive  upon  this  question.  Under  special  cir- 
cumstances, however,  this  mode  of  trial  is  not  adopted,  and  in  the 
United  States  this  fact,  like  others,  is  tried  by  jury.'* 

23.  The  English  law. on  the  subject  of  marriage  and  divorce  is 
materially  different  from  that  which  generally  prevails  in  the  United 
States.  In  England,  there  are  said  to  be  two  classes  of  disabilities  or 
impediments  to  marriage — dvU  and  canonical.  Of  the  former  class 
are  prior  marriage,  want  of  age,  moral  ability  or  will ;  and  probably  a 
neglect  of  the  particular  mode  of  celebration  prescribed  by  law.  Of 
the  latter  are  consangubity,  affinity  and  corporeal  infirmity.  Civil 
disabilities  render  the  contract  void  ab  initio  without  divorce  ^  oanon«> 
ical  dbabilities  render  it  only  voidable  by  divorce. 

24.  In  England,  a  divorce  a  vinculo  matrimonii  is  granted  only  for 
causes  which  existed  at  the  time  of  marriage,  or  canonical  disabilities. 
Hence,  the  marriage  being  avoided  as  originally  unlawful,  dower  is  as 
effectually  barred,  as  if  the  marriage  had  been  absolutely  void. 

25.  Adultery y  being  a  cause  arising  after  .marriage,  is  ground  for 
divorce  only  a  mensa  et  thoro.  Contrary  to  some  ancient  opbions, 
this  has  been  settled  not  to  be  a  bar  of  dower,  being  merely  a  separa- 
tion of  the  parties,  and  not  a  dissolution  of  the  marriage.  The  same 
is  true  of  a  divorce  a  mensa  for  any  other  cause  than  adultery.* 


»  Co.  Lit.  33  a.  1  Cniiee,  121.       *  Dyer,  369  a,  368  b.    Co.  Lit.  33  a,  n  10. 
>  Co.  Lit.  33  b.         «  Robirui  v.  Cratchley,  2  Wil.  122.  2  U.  Bl.  156.  4  Dane, 073. 
•  RoUe  Abr.  Dower,  13.    Co.  Lit.  33  b.    Lady  Stowell'i  caK,  God.  146.    Dame, 
6lc.  v.  VfTeeks,  Noy.  108. 


Digitized  by  VjOOQ IC 


Cbap«Vin.]       Dcw&r.    Naiute  and  Beqmaites  of  Dower.         61 

96*  la  the  United  States,  the  statute  law  often  provides  for  a 
divorce  for  causes  which  b  England  render  the  marriage  void  ab 
initio*  Thus  in  Ohio,  Indiana,  Illinois,  Missouri,  New  Hampshire,  New 
Jeisey  and  Alabama,  a  prior  marriage/  Whether  such  provisions  have 
the  effect  to  convert  vtnd  into  voidable  marriages,  so  that  dower  will 
not  be  baned  without  divorce;  seems  to  be  a  point  deserving  of  att«a« 
tion,  though  I  do  not  find  it  any  where  distinctly  noticed.  In  Pennsyl- 
vania,' on  the  other  hand,  a  marriage  within  the  prohibited  degrees, 
which  is  a  canonical  disability,  is  declared  t^ouJ  to  all  intents  andpuf^ 
posef.  But  still  it  b  ground  for  divorce,  and  after  the  death  of  either 
party  its  validity  cannot  be  disputed.  In  the  same  State,  where  there 
is  a  divorce  and  separation,  or  decree  that  the  marriage  is  null  and 
void  ;  all  the  duties,  rights  and  claims  accruing  to  either  party  in  pur^ 
suance  of  the  marriage  shall  cease.  In  this  sweeping  clause  dower  of 
course  is  included.  In  New  Jersey,  Alabama  and  Mississippi,  a 
marriage  contracted  while  a  ibrroer  husband  or  wife  is  living,  is  de- 
clared to  be  *'  invalid  from  the  beginnings  and  absolutely  void,"  but  is 
atill  dissolved  by  divorce.  In  New  York  and  Massachusetts,  a  process 
is  provided  for  declaring  void  a  marriage  which  was  void  at  its  in- 
oeption,  by  a  decree  of  nullity,  though  in  the  latter  State  such  decree 
is  declared  to  be  unnecessary.  In  Kentucky,  the  same  process  is 
applied  to  a  marriage  within  the  prohibited  degrees. 

27.  It  may  be  laid  down  as  the  general  rule  of  American  law,  that 
divorce  a  vinculo  is  a  bar  of  dower.  The  grounds  of  divorce  are  various 
in  the  different  States.  In  Virginia,  the  cause  is  in  the  discretion  of  the 
legislature,  which  aione  grants  divorces^  In  South  Carolina,  divorces 
are  never  granted.  In  Indiana  and  Nordi  Carolina,  Any  just  and  rea* 
somAk  cause.  In  Georgia,  legal  groundsy  and  adultery.  In  Ohio, 
Illinois  and  Missouri,  a  former  marriage,  desertion,  adultery,  impo- 
tence, cruelty,  drunkenness.  In  New  Hampshire  and  Tennessee,  the 
four  first  named  causes^  In  Delaware,  Pennsylvania,  New  Hampshire, 
Mississippi  and  Alabama,  the  five  first  named  causes — ^impotence  being 
that  of  the  husband  at  the  marriage,  in  Delaware.  In  Massachusetts^ 
adultery  and  impotence.  In  Kentucky,  adultery,  desertion,  cruelty,  or 
the  forming  a  connection  with  certain  religionists,  mconsistent  with 
the  marriage  rights.  In  Connecticut,  adultery,  absence,  and  fraudulent 
contract  J  meaning  aome  cause  which  makes  the  marriage  void  ah 
initio.  In  Ohio  and  Massachusetts,  imprisonment.  In  Missouri  and 
Kentucky,  convictbn  of  crime.  In  Alabama  and  Mississippi,  consan- 
gMinity.  In  Michigan  and  New  York,  (it  seems)  adultery  only.  In 
Tennessee,  pregnancy  with  a  child  of  color  at  the  time  of  marriage. 
In  the  same  State,  the  wife  of  one  adjudged  insane  becomes  a  feme 
sole,  but  cannot  marry  again.' 


1  Walk.  Intr.  389.    fnd.  IUy.  F..  213.    Illin.  R.  L  2^2-3.    Mimo.  St.  825.    N.  U. 
L..  336.    Alab.  L.258.    1  N.  J.  R.  C.  667. 
•  Purd.  Dig.  213 
»  Alab.  L.  252.    4  Griff.  671.    Walk.  Intr.  230,  386,    4  Kent.  63.    Maaa.  Rev. 
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98.  The  rale  above  stated,  as  to  the  effect  of  divorce  upon  dower^ 
b  not  universally  adopted. 

29.  In  New  York,  Connecticut,  Michigan  it  seenis,  and  IlUnoia/ 
dower  is  not  barred  by  divorce  for  the  fauh  of  the  husband  ;  but  it  is 
barred,  as  also  in  Delaware,  by  a  divorce  for  her  own  ftult,  or  in  11U« 
nois  on  the  ground  that  the  marriage  was  originally  void.  Ondinarily,  die 
distinction  made  in  favor  of  the  wife,  where  the  divorce  is  granted  ftr 
the  fault  of  the  husband,  is,  that  a  provision  is  made  for  her  diatinot 
from  dower,  either  under  that  name  or  in  some  other  mode.  But 
dower,  as  such,  is  barred.  In  Massachusetts,'  where  a  man  and  womaa 
are  divorced  for  the  cause  of  adultery  committed  by  him,  or  on  account 
of  his  being  sentenced  to  confinement  to  hard  labor,  the  wife  has  her 
dower.  In  Kentucky  (by  the  revised  laws)  and  Alabama,*  neither 
party  can  be  divested  of  a  title  to  real  estate,  but  in  Kentucky,  by  a 
late  statute,  a  divorce  for  the  husband's  fault  gives  the  wife  the  eame 
rights  as  if  he  were  dead. 

30.  In  Connecticut,  a  sum  in  gross  paid  to  the  wife  upon  divorce 
is  called  dower, 

31.  Although  in  England  a  divorce  for  adultery  does  not  bar 
dower,  }ret  by  Statute  Westminster  II.,  c.  34,  if  a  wife  willingly  leaves  her 
husband  and  continues  with  an  adulterer,  she  shall  be  barred  of  her 
dower,  if  she  be  convicted  thereupon  ;**  except  her  husband  willingly,, 
and  without  coercion  of  the  church,  reconcile  her  and  sufier  her  to 
dwell  with  him.^f 

3S.  The  same  consequence  fdlows,  though  the  wife  were  originally 
taken  away  against  her  will,  if  she  afterwards  willingly  remain  with 
the  adulterer.  So,  if  she  be  with  him  criminally  without  remainbg  ; 
or  once  remains  with  hitn,  and  he  then  detains  her  against  her  will  ; 
or  if  he  turns  her  away.  So,  if  with  her  husband's  consent  she  goes 
away  with  another  man,  who  afterwards  has  criminal  connection  with 
her ;  or  if  she  refiises  to  accompany  her  husband  on  account  of  oi>- 
jections  from  her  parents  and  reports  of  his  marriage  to  anothe^ woman  ; 
or  to  return  to  him,  having  been  driven  away  by  croelty.  It  is  suffi- 
cient that  she  is  in  an  open  state  of  adultery,  whether  she  live  in  the- 


8t.484.    2  N.  T.  Il(.  140.    Conn.  St  162.    Ind.  Rev.  L.  213.    1  N.  C.  Rer.  St.  990. 

3  GriC  363,  4.  865.  3  Griff.  446.  V^alk.  Intr.  228.  Purd.  Dig.  212.  4  Griff: 
790.  Illin.  Rev.  L.  233.  Misso  St  226.  N.  H.  L.  33G.  Del.  St.  1832,  148.  1  Ky- 
Rev  L.  122-4.  2,  1157.  Mm.  Rev.  St.  480.  Alab.  L.  251^6.  Dut  8.  Mich.  L.  m. 
OVn.  St.  1835-6,  p.  166. 

»  1  N.  Y.  Rev.  St.  741.    Illin.  Rev.  L.  238.    Mich.  L.  138.    DeUu  St.  1832, 149. 

>  Mass.  Rev.  St.  483,  617. 

«  1  Ky.  Rev.  L.  124.    Ky.  St  1836-7,  324.    Alab.  L,  256. 

<  Co.  Litt  32  b. 

*  In  England,  the  ecclesiafltical  court  alone  has  juriidiction  of  adultery.    Peritepv 
therefore  oonviction  may  be  there  requisite  to  bar  dower.    But  in  the  United  T 
the  fact  must  be  tried  collaterally,  if  at  all,  in  the  suit  for  dower. 

t  All  which  (says  Lord  Coke)  is  comprehended  shortly  in  two  hemnttenu 
Bponte  virum  mulier  nigiens,  et  adulters  facta, 
Dote  wok  careat,  nisi  sponsi«ponte  retzacta. 
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same  boose  with^  or  be  fonnally  married  to  the  adulterer  or  not. 
But  merely  living  in  adultery  witbput  elopement^  wbich  means  a  free- 
dam  from  the  husbtnuTs  control,  is  no  bar  of  dower.  Tbe  circum- 
stances of  the  elopement  are  immatei'ial/ 

33.  A  man  by  deed  granted  bis  wife  to  another,*  with  whom  she 
^ped  and  lived  adulterously,  and  after  her  first  husband's  death  in- 
termarried. Held,  the  deed  was  void  as  a  grant  or  a  license  ;  tliat  no 
averment  was  admissible^  '^  quod  nan  fdt  adtdtervumf^'  and  that  tbe 
wife  was  barred  of  dower,  notwitbstandii^  a  purgation  of  adultery  in 
the  ecclesiastical  court.  But  where  the  friends  of  a  husband  removed 
him  from  his  wife,  published  that  he  was  dead,  and  persuaded  her  to 
marry  another,  and  release  all  her  rights  under  the  first  marriage ; 
held,  she  did  not  leAve  her  husband  9pante,  and  therefore  was  not 
barred  of  her  dower.'  ^ 

34.  In  Connecticut)  a  woman  has  dower  if  living  with  her  husband 
at  bis  death,  er  absent  by  his  consent  or  default,  or  inevitable  accident. 
And  where  the  husband  was  a  naturalized  foreigner,  •and  his  wife  had 
always  lived  abroad,  she  was  barred  of  her  dower  upon  tbe  prmciple 
above  stated.^ 

35.  In  England,-  tbe  reconciliation  which  will  avoid  the  effect  of 
depement,  must  be  not  by  coercion  of  tbe  church  (a  proceeding 
unknown  to  our  laws),  but  voluntary  on  the  part  of  the  husband. 
And  the  better  opinion  seems  to  be,  that  cohaUtatian  subsequent  to 
the  elopement — as  for  instance,  sleeping  together  at  several  times  and 
places,  although  the  parties  do  not  permanently  occupy  the  same 
bouse — is  sufficient  proof  of  reconciliation/ 

36.  Reconciliation  has  a  retrospective  effect  upon  the  rights  of  the 
wif^.  Thus,  if  the  husband  purchase  and  aliene  lands  during  the 
elopement,  she  shall  still  have  her  dower  therein/ 

37.  Tbe  old  English  statute  upon  this  subject  has  been  generally 
adopted  in  this  country^  and  in  the  States  of  Virginia,  North  Carolina, 
New  Jersey,  lUiwHS,  Missouri,  Indiana  and  Delaware,  expressly  or 
substantially  re-enacted.  But  in  New  York  there  must  be  a  divorce 
Sot  misconduct,  or  a  conviction  of  adulteiy  by  the  busbandj  to  bar 
dower.* 

38.  To  give  a  title  to  dower,  the  husband  must  have  been  seised 
of  tbe  lands. 

39.  But  a  seisin  in  law  is  sufficient ;  upon  the  ground  that  the 


s  Hetherinfton  v.  Oraham,  6  Bmg.  135.  Stegall  v.  Stegall,  S  Brock.  256.  BeU  v. 
Neelv,  1  fiai.  312.    Cogswell  v.  Tibbettii,  3  N.  H.  41 

«  Co.  Lit.  32  a.  a.  10.    Green  v.  Harvey,  1  RoUe'a  Abr.  680. 

*  Dut  5a    Sistaie  e  Sistwe,  2  Root,  468. 

*  Haworth  w.  Herbert,  Oyer,  106  b.  *  Co.  LiU33a.  n.  8. 

*  Steams,  310.  1  Swift,  86.  4  Dane,  673-6.  4  Kent,  52.  1  Viig.  Rev.  C.  171-. 
1  N.  J.  R.  C.  400.t  1  N.  C.  Rev.  St.  615.  Ind.  Rev.  L.al^  lUia.  4o.23d.  Mi«o. 
at.229.f    Dela.  St.  1829, 165. 

*  **  Conoessio  mirabilis  et  inaudita."    Coke. 

i  In  thi*  atttato  tbo  M  tann  of  **  raviaber"  is  astd. 
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husband  alone  has  power  to  obtain  actual  possession  daring  coverture, 
and  therefore  a  different  rule  would  enable  him  at  pleasure  to  debar 
his  wife  from  her  dower.* 

40.  Thus  where  an  heir  dies  before  entry  upon  the  land  descended 
to  him,  or  where  a  stranger  enters  by  abatement ;  the  widow  of  the 
heir  shall  still  have  dower.' 

41.  But  if  the  heir  married  after  the  abatement,  and  died  without 
taking  possession  ;  his  widow  shall  not  have  dower,  because  during 
the  coverture  be  had  no  seisin  in  law.' 

42.  So  where  the  husband  had  only  a  remainder  or  reversion 
expectant  upon  a  freehold,  there  shall  be  no  dower.* 

43.  If  a  man  leases  for  life,  reserving  rent  to  him  and  his  heirs, 
and  then  marries  and  dies,  his  widow  shall  be  endowed  neither  of  the 
reversion  nor  the  rent ;  because  he  had  no  seisin  of  the  former,  and 
only  a  particular  estate,  not  an  inheritance,  in  the  latter.  The  same 
rule  applies,  where  the  particular  estate  terminates  during  covertiire, 
either  by  limitation  or  forfeiture,  but  the  husband  does  not  actually 
enter.  But  if  the  life  estate  cease  for  a  time,  though  afterwards  rein- 
statedy  the  widow  of  the  reversioner  has  dower  on  account  of  the  tenn 
porary  seism.  Thus,  if  lessee  for  life  surrender  to  the  reversioner  on 
condition,  and  enter  for  eonditbn  broken^  the  widow  of  the  latter  shall 
be  endowed.* 

44.  A  conveys  to  B  in  fee,  and  B,  at  the  same  timcj  reconveys  to 
A  and  his  wife,  for  their  lives  and  that  of  the  survivor.  B  conveys  to 
C,  subject  to  his  deed  to  A.  A  and  his  wife  and  C  jointly  occupy 
the  land.  A  dies,  then  C,  then  A's  wife.  C's  wife  remains  on  die 
land,  and  dower  is  assigned  her ;  Cs  administrator  having  previously 
sold  the  land  under  a  license  from  the  court  to  D.  £,  a  purchaser 
from  D,  brings  a  suit  for  the  land  against  the  widow,  and  recovers.* 

45.  It  has  been  held  in  Pennsylvania,  that  there  is  no  dower  in  a 
remainder  expectant  upon  a  life  estate,  which  the  husband  has  aliened 
before  his  death.  Whether  without  such  alienation  there  would  be, 
qu.' 

46.  But  where  the  lease  is  for  yeais  and  not  for  life,  the  widow  is 
entitled  to  a  third  of  the  reversion  and  a  third  of  the  rent,  if  any.  If 
no  rent  is  reserved,  her  judgment  for  a  third  of  the  reversion  will  be 
with  a  ce^sat  execuUo  during  the  term  ;  or  dower  will  be  assigned  witii 
a  proviso  that  the  tenant  for  years  shall  not  be  distuibed.*  * 

47.  Devise  to  executors  for  payment  of  debts,  then  to  the  testator's 


I  Co.  Lit.  31  a.    Perk.  366. 

*  Lit  448.    Perk.  371.  >  Perk.  367.  Dtmham  v.  Osborne,  1  Paiffe,  685. 

*  2  Leigh,  30.    1  Suimier,  130.    7  Mass.  253.    1  Paige,  634. 

•  Co.  Lit.  32  a.    Perk.  sec.  366  &,  seq.    Co.  Lit.  31  a,  n.  4. 

•  risk  «.  Esfltman,  6  N.  H.  240.  ^  Shoemaker  v.  Walker,  2  S.  A>  R.  554. 

•  Co.  Lit.  32b.    WheaUey  v.  Best,  Cro.  Eliz  564. 

*  Where  a  rent  is  reserved,  the  judgment  for  dower  will  be  general,  bnt  the  execu- 
tion special ;  and  the  aheriff  thaU  not  oust  the  tenant,  bat  merely  enter  and  demand 
•eiain  for  the  widow. 
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woa  ia  uSL  Tbe  son  marries  and  dies  before  the  debts  are  paid.  Held, 
«fi  the  estate  of  the  executors  was  011)7  sit^hattel  interest,  the  son  had 
a  seisin  which  eittided  bis  widows  dower  after  payment  of  the  debts.^ 

48.  By  a  Massachusetts  colony  law  of  1641,  the  wife  was  allowed 
dower  of  a  teversbh  or  remainder.  But  tibis  has  been  construed  to 
mean,  a  Teyersion,  fee.  upon  an  estate  less  than  fre^old.'  A  statute 
of  Maine  provides  for  dower  in  estates  in  possession,  remainder  and 
reveision.  In  Cdoaecticttt,  it  is  said,  a  reversion  after  a  freehold  is 
aabjeet  to  dowep.' 

49*  To  entide  tbe.  widow  to  dower,  the*  husband  must  have  had 
tbe  freehold  and  inheritance  in  him  simvl  et  -semeL  Thvts,  if  A  have 
an  estate  for  life,  remainder  to  B  for  Kfe,  remainder  to  A  b  fee,  and 
A  die  living  B ;  A's  widow  shall  not  be  endowed.  The  same  rule 
has  been  Iwld,  though  the  intervening  estate  is  a  mete  possib3ity. 
Thus  where  A  is  tenant  for  life,  remainder  to  B  and  his  heirs  for 
A's  life,  remainder  to  the  heirs  male  of  A's  body ;  A's  wife  shall 
not  have  dower.  And  the  prevailing  modern  doctrine  is,  that  tbe 
interposition  of  a  mere  contingent  estate  between  tbe  husband's  pa> 
liciAir  estate  and  his  inheritance — ^notwithstanding  a  union  9ub  mode — 
n  sufficient  to  deprive  the  wife  of  her  dower.  Thus,  where  an  estate 
is  limited  to  A  and  B,  for  their  livos,  and  u-fter  their  deaths  to  the 
beirs  of  B ;  tbe  wife  erf*  B  shall  not  have  dower.  The  learning  upon 
this  subject  is  said  to  be  abstruse  and  unprofitable.^ 

50.  Upon  Ae  principle  above  etated  is  founded  the  rule,  that  a 
widow  is  not  dowable  of  lands  assigned  to  another  woman  in  dower-^ 
^^dos  de  dole  peci  non  debet."  When  dower  is  assigned,  the  assign- 
ment relates  back  to  the  owner's  death,  and  the  heir  is  regarded  as 
never  having  been  seised  of  this  f>ortion  of  the  land.* 

51.  A  grandfetber  dies  seised  of  land,  from  whieb  his  widow  is 
endowed.  Then  the  laiber  dies,  leaving  a  widow.  T%e  widow  of 
the  father  shall  bave  dower  only  in  two  thirds  of  tbe  land,  the  other 
dnrd  being  in  the  father's  hatids  a  reversion  expectant  upon  a  free- 
Iwkl,  vi2.  tbe  dower  of  tbe  grandfether's  widow.* 

5^  But  in  New  York  it  has  been  held,  that  in  such  case  the  heir's 
widow  shall  have  dower  in  the  land  assigned  to  tbe  widow  of  the 
aaoestor,  after  the  death  of  tbe  latter/* 


1  8  Rep.  96  a.    Hitchins  v.  Hitchins,  2  Vem.  404. 

•  4  Dane,  664.  >  \  Smith's  St.  170.    Raete  Dom.  R.  57. 
«  Moore  «.  Eety,  5  N.  H.  492.  Doncomb  v.  Dimcomb,  3  Ley.  437.    4  Eent,  40,  n. 

•  4  Dane,  664.    Windham  v.  Portland,  4  Maea.  388. 

*  Ck>.  Lit.  31  a,  b.    R^vnohlB  v.  Reynolde,  5  Piuge,  161. 
1  Bear  v.  Snyder,  11  Wend.  592. 

*  It  would  seem,  that  in  making  this  decision,  the  Coort  overlooked  the  distinction 
l«d  down  in  the  books  which  they  cite,  and  noticed  in  ss.  51, 53,  between  the  case  where 
titt  son  holds  Ay  jmrckan^  and  that  in  idiioh  he  holds  hy  detcmt.  llie  point  really  de* 
cided  is,  that  the  heir  is  seised  of  the  reversion  expectant  npom  the  widow's  dower, 
which  is  a  departure  from  the  common  law.mle.  The  deciaon  seems  directly  con- 
tradictory to  5  Paige,  161.    (supra  n.  6.) 

VOL.   I.  9 
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53.  If  the  grandfiither  carweyed  to  the  &ther  before  his  death, 
the  widow  of  the  father  would  have  dower  in  the  whole,  subject  to 
the  dower  of  the  grandfather's  wid^ ;  because  before  the  death  of 
the  latter  the  father  was  actually  seised.^ 

54.  Judge  Reeve  supposes  a  case,  where  the  widows  of  the  grantor 
and  of  four  successive  purchasei9»  respectivelj,  claim  dow«r  upon  this 
principle  in  the  same  land/ 

55.  The  same  principle  applies  where  the  land  has  been  sold  on 
execution.  A  owns  land,  which  is  sold  on  execution  against  him  to 
B.  B  dies,  and  then  A.  B's  widow  has  dower  in  the  land  subject 
to  the  dower  of  A's  widow.' 

56.  The  above  rule  is  not  applicable,  unless  dower  has  been 
actually  assigned  to  the  first  widow* 

57.  The  widow  of  a  devisee  sues  for  and  recovers  dower  in  the 
whole  land  devised,  the  widow  of  the  testator  havmg  never  made 
any  claim.** 

58.  But  a  release  of  her  right  by  the  widow  first  entitled  to  the 
tenant  of  the  land,  does  not  give  the  other  widow  dower  in  the  whdet 

59»  Where  two  widows  were  entitled  to  dower  in  the  same  land, 
and  the  one  havmg  the  prior  right  recovered  judgment  for  her  dower, 
but,  without  having  it  set  ofiT,  conveyed  it  to  the  tenant ;  m  a  suit  by 
the  other  widow  for  her  dower,  held,  she  could  claim  it  in  only  two 
thirds  of  the  land.* 

60.  It  is  said,  that  if  the  widow  of  a  grantee  sue  the  grantee's  heir 
for  her  dower  m  the  whole  land,  pending  a  suit  agamst  him  by  the 
widow  of  the  grantor  for  her  dower;  the  former  suit  shall  await  the 
judgment  in  the  latter.' f 

61.  It  has  been  said,  that  an*  inttatUaneaut  seisin  is  sufficient  to 
give  dower ;  and  a  case  is  mentioned,  where  a  fother  and  son  were 
hanged  in  one  cart,  and  as  the  son  appeared  to  survive  the  Ather  by 
struggling  the  longest,  the  son's  vndaw  was  endowed.^ 

62.  But  there  is  an  mstantaneous  seism  of  another  deseriptioD^ 
which  will  not  entitle  the  widow  to  dower.  This  is  where  the  same 
act  which  gives  the  husband  an  estate,  also  passes  it  out  of  him,  or 
where  he  is  a  mere  instrument  to  pass  the  estate.  Thus  where  land 
is  conveyed  to  A  to  the  use  of  B,  A  had  but  an  instantaneous  seism, 
and  hb  widow  shall  not  have  dower.    So  where  A  conveys  to  B  and 


^  Co.  Lit  31  a,  b.    Geer  v.  Hamblin,  1  Greenl,  54  n. 

•  Beeve'i  Dom.  Ael.  58.  *  Omiham  9.  Osbom,  1  Paige,  685. 

•  1  Craiae,  153.    Hilchins  v.  Hilehina,  2  Vem.  403. 

•  Leayitt  e.  Lamprey,  13  Pick.  383.    (But  tee  infia  64.) 

•  Lit.  54. 

7  2  Bl.  Com.  132.    Brou^bUm  e.  iUDdall,  Cxo.  £liz.  502. 

•  Mr.  Cruiae  thus  states  the  law.  But  the  case  (2  Vem.  403),  which  he  citee,  was 
one  where  the  title  of  the  former  widow  waa  disputed  on  the  ground  of  a  devise  to  her 
in  satisfaction  of  dower. 

t  But  Lord  Coke  says,  **  this  shaft  came  neyer  out  of  lattleton'*  quiver  of  choioe 
arrowes." 
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fi  at  the  same  ttme  mortgages  back  to  A,  or  accordbg  to  a  previous 
agreement  mc»tgages  to  C ;  the  widow  of  B  shall  have  dower  only  in 
tfaM»  equity  of  red^nptioD.^  Otherwise  where  the  reconveyance  is 
subsequent  in  time  to  the  original  deed. 

63.  So  where  it  was  a  condition  of  a  sale  of  land  to  the  husband 
that  he  should  give  back  a  mortgage  of  the  land  to  secure  the  price, 
and  a  deed  was  made  the  day  after  the  conveyance  and  signed  by 
the  wife,  but  she  refused  privately  to  acknowledge  it ;  held  she  could 
not  have  dower.' 

64.  But  where  a  vendor  of  land)  having  a  lien  for  the  price,  brings  a 
suit  for  it,  recovers  judgment,  and  sells  the  land  upon  execution ;  the 
lien  is  extinguished,  and  the  widow  of  the  first  vended  shall  have 
dower  against  the  execution  purchaser.*** 

65*  In  Virginia,  where  the  husband,  receiving  a  debd  of  land,  gave 
a  deed  of  trust  to  secure  the  price,  and  the  land  was  afterwards  sold 
to  raise  the  price,  it  was  left  a  doubtful  pobt  whether  the  widow 
should  have  dower.^ 

66.  It  has  been  laid  down,  that  where  a  widow  demands  dower 
6oax  one  claiming  under  her  husband,  he  cannot  dbpute  the  husband's 
8ei»n.*  But  this  rule  has  been  criticised,  and  the  cases  which  have 
been  supposed  to  establish  it  examined,  by  the  Court  in  New  Hamp- 
shire ;  and  the  conclusion  is,  that  although  there  may  be  cases  where 
the  tenant  is  technically  and  absolutely  estopped  to  deny  the  seisin  of 
the  husband  under  whom  he  claims,  yet  in  general  the  husband's  con- 
veyance is  ooiy  prima  facie  evidence  of  such  a  seisin  as  entitles  the 
widow  to  dower.  Thus  the  tenant  may  defend  upon  the  ground  that 
the  husband  had  only  a  remainder  after  a  freehold.' 

67.  It  seems  it  is  sufficient  for  the  demandant  in  the  suit  for  dower 
to  prove  that  the  husband  was  the  reputed  and  ostensible  owner;  the 
tenant  must  then  show  a  better  title.  A  took  possessicNi  of  vacant 
land  owned  by  the  State,  made  improvements,  and  occupied  fifteen 
years.  The  State  granted  the  land  to  B,  son  of  A,  after  A's  death, 
reserving  to  the  wife  of  A  a  life  estate,  in  the  same  manner  she  would 
have  been  entitled  to  dower,  if  A  had  died  seised  m  his  own  right. 
The  wife  of  A  lH*ings  an  actbn  for  her  dower.  Held,  A's  possession 
was  evidence  of  seisin  and  threw  the  burden  of  disproving  it  upon  B ; 
that  A  was  seised  against  every  body  but  the  State,  as  a  mortgagor  is 
seised  against  all  but  the  mortgagee ;  and  that  B  had  nothing  to  set 
up  against  the  claim  of  dower  except  bis  grant,  which  expressly  saved 
the  right  of  dower.    Judgment  for  the  plabtifi.^ 


>  Co.  LH.  31  b.    IN.  T.  R.  8.  740.    Holbrook  o.  Finney,  4  Mam.  566.    Clark  v. 
Monroe,  14,351.    I  Bay,  312.    2  M'Cord,  54.    Ancots  v.  Catherick,  Cro.  Jac.  615. 

•  Bogie  o.  RnUedge,  1  Bay,  312.  «  M'Arthur  o.  Porter,  1  Ohio,  102. 
^  Mtfore  «.  Gilliam,  5  Man.  346. 

•  1  Cainet,  185.  •  Moon  «.  Eaty,  5  N.  H.  492. 
7  Smith  9.  Paywnger,  4  CM.  8.  C.  68.    Knight «.  Mains,  3  Fairf.  41. 

•  Burnet  J.  diMented. 
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68.  The  last  ciieiwiataQee  jreqiuske  to  <bwer,  is  the  death  of  the 
husband.  This  renders  absobUe  and  consumma^  an  mterest  hefbro 
contingent  and  initiate.  Whether  it  must  be  a  naiuraJ  death,  seerae 
to  have  been  an  unsettled  point  in  England ;  though  the  pravailiag 
opimon  is,  that  a  mere  dvU  death  is  insufficient  to  give  dower.  Mr. 
Dane  remarks,  that  this  question  is  not  known  ever  to  have  been 
started  in  this,  country,  or  the  existence  of  any  such  thing  as  a  civil 
death  contended  ibr ;  although  quakers  and  others  have  been  ban- 
ished, and  many  criminals  are  imprisoned,  for  life :  but  that  in  New 
York  it  has  been  decided  they  are  dead  in  law.  In  South  Carolma  a 
husband  bani^ed  has  been  held  dvuiter.niortuuB.^ 

69.  A  natural  death  however  may  be  presumed  from  circumstances 
^as  has  already  been  remarked*),  and  in  such  case  the  widow  unques- 
tionably has  the  same  right  to  dower,  as  if  the  death  of  the  husband 
were  positively  proved.  The  English  statute  (19  Cha.  2,  c.  6)  pio- 
vides  merely  for  the  taking  effect  of  remainders  and  reversions  expect- 
ant  upon  life  estates.  But  the  principle  of  the  statute  has  been 
extended  to  most  other  cases ;  more  especially  to  .those  where  the 
title  to  land  is  concerned,  and  the  property  would  theiefi)ie  remain 
unimpaired  if  the  party  should  prove  to  be  alive.*  Thus  where  a 
husband  had  been  more  than  seven  years  absent  from  die  Staile,  and 
it  was  reported  that  he  was  drowned ;  held,  a  second  marriage  by  his 
wife  was  valid  and  entitled  her  to  dower  4>r  a  distributive  s^we  fitmi 
the  second  husband's  estate.' 

70.  A  and  B  cohabited  as  man  and  wife.  They  separated  in  1781, 
and  in  '83  B,  the  wife,  removed  from  the  State  and  was  nei«r  after- 
wards heard  of.  In  '81  A  married  again,  lived  with  his  second  wife 
thirty-eight  years,  and  died  leaving  children  by  her*  Held,  though  the 
second  marriage  was  void  at  its  inception,  yet  a  valid  subs^uent 
marriage  might  be  presumed  from  the  cohabitation  and  good  ehanictar 
of  the  parties,  and  the  wife  was  allowed  dower.^ 

71.  A  party  claiming  imder  the  heirs  of  the  husband  cannot  deny 
his  death.* 


i3Maa.a66.    lGow.89.   Co.  Lit  33  b,  13S  b.    Jenk.  CentC«.4.    ICniiM.lM. 
4  Dane,  677.    (See  16  Mam.  33.).    Wright «.  Wright^  DeaauB.  244, 

*  Ch.  hr.  a.  56.  •  Woods  v.  Woods,  2  Bay,  476. 

«  Jackaon  v.  Claw,  18  John.  346.  •  iiitchcock  o.  Carpenter,  9  John.  344. 

•  See  3  S.  &  R.  490.  *^       '  . 
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CHAPTER  IX. 


DOWER.    WHAT  PERSONS  MAY  BE  ENDOWED,  AND  IN  WHAT 

THINGS. 


1.  All 

7.  Dower — in  what  thingi. 

8.  Things  incorporeal. 

9.  Mtnea  uid  qnMiira. 
12.  WUdlandi. 

T3.  State  of  cultivation^ what. 

14.  In^rovementordepieoiatiimbyhdir 

or  pniobaaer. 
81.  Increase  or  diminution  of  value  from 

extrinsic  causes. 
S3.  Land  appropriated  to  pohKo  me. 


aS^Mmandfiaheiy. 

26.  Annuities. 

27.  Lands  held  by  improvement,  &c, 

28.  Landi  contraoted  lor. 

31.  SUves. 

32.  Estates  tail,  &c. 

35.  Estates  ^9tcr  oiifrs  vis. 

36.  Estates  for  yeaxa. 

37.  Uses,  dec. 

3d.  Wrongful  estates. 


1.  With  respect  to  the  persons  who  may  take  an  estate  in  dower, 
the  only  personal  disability  seems  to  be  that  of  aliens.  At  common 
law,  an  alien  cannot  hold  real  estate,  acquired  in  any  mode ;  and 
cannot  even  taJee  it  by  act  of  law*  An  alien  woman  therefore  cannot 
be  endowed.  A  statute  of  Hen.  5  made  an  exception  in  favor  of  aliens 
claiming  under  a  license  of  the  king.  And  if  naturalized,  an  alien, 
in  general,  shall  have  dower  in  all  the  lands  of  which  the  husband 
was  seised  during  coverture!'     Decided  otherwise  in  New  York.* 

2.  The  rights  and  powers  of  aliens  as  to  real  estate  will  be  con- 
sidered hereader.*  In  those  States  where  they  are  authorized  to  hold 
lands,  of  course  they  are  endtled  to  dower.  But  in  some  of  the 
o^et  States,  a  special  exception  from  the  common  law  rule  has  been 
Boade  in  favor  of  alien  women  and  the  widows  of  aliens. 

3.  In  Massachusetts,'  alien  women  are  dowable,  except  in  land 
conveyed  or  levied  upon  before  February  23,  1813.  They  are  dow- 
able also,  if  residents,  in  Maryland,  and  in  New  Jersey.^ 

4.  In  New  York,  the  widows  of  aliens,  who  at  their  death  were 
capable  of  holding  lands^  if  such  widows  are  inhabitants  of  the  State, 
shall  have  dower.* 

5.  In  Maine,  the  alien  widow  of  a  citizen  is  dowable/ 


>  I  Cmise,  125.    2  Chit.  Black.  103  n.  23.    1  Har.  db  G.  289. 

•  Priest  V.  Cnmmings,  16  Wend.  617. 

s  Mass.  Rev.  St.  411 .  «  Bachanan  v.  Deshon,  1  Har.  &  G.  289.    4  Kent,  36. 

•  1  N.  T.  Rev.  St.  740.    (See  Mick  v.  Mick,  10  Wend.  379.) 
«  1  SmHh's  St.  170. 

•  See  Alien. 
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6.  In  New  York,  the  alien  widow  of  a  citiien,  who  was  an  mhab- 
itant  of  the  State  when  the  act  of  1803  was  passed,  enabUng  aliens  to 
hold  lands,  is  entitled  to  dower.^ 

7.  With  respect  to  the  things  in  which  dower  sball  be  had,  the 
first  and  most  comprehensive  rule  is  that  which  has  been  already 
stated  in  giving  the  definition  of  dower ;  viz.  that  the  widow  shall  be 
endowed  of  all  lands  and  tenements  in  which  her  husband  had  an 
estate  of  inheritance  at  any  time  during  coverture,  and  of  which  any 
issue  that  she  might  have  bad,  might,  by  possibility,  have  been  heir.' 
The  last  clause  of  this  definition,  in  consequence  of  the  peculiaiities 
of  American  law  as  to  entaUm/enU^  seems  to  be,  m  this  country,  obso- 
lete and  superfluous.  It  is  accordingly  omitted  in  American  statutes, 
which  define  dower,  where  any  such  exist. 

8.  Dower  shall  be  had  not  only  m  lands  themselves,  but  also  in  all 
incorporeal  hereditaments  that  savor  of  the  realty,  because  it  is  mcir 
dent  to  the  estates  to  which  they  are  appendant.  It  is  said,  that  in 
the  United  States  dower  is  principally  confined  to  bouses,  hmds  and 
mills.' 

9.  There  shall  be  dower  in  mines  or  quarries,  if  they  have  been 
opened  before  the  husband's  death  ;  otherwise,  not.*  But  it  matters 
not  whether  they  have  been  wrought  by  the  hiisband  or  by  his  lessee^ 
or  whether  he  owned  the  land  itself,  or  merely  the  whole  stratum  of 
the  mine  or  quany,  upon  the  land  of  another.^ 

10.  A  husband  died  seised  of  a  tract  of  land  of  four  acres,  consist- 
bg  of  a  slate  quarry  mostly  below,  but  partly  above,  the  surfitce  of 
the  ground.  One  quarter  of  an  acre  of  the  quarry  had  been  dug 
over,  and  the  practice  was  to  take  a  section  of  ten  or  twelve  feet 
square  on  the  top,  go  down  to  a  certain  d^th,  and  then  recommence 
on  the  top.  Hdd,  the  whole  quarry  must  be  regarded  as  opened, 
and  therefore  subject  to  dower.* 

11.  Tenant  in  dower  of  coal  lands  may  take  coal  to  any  extent 
fit>m  a  mine  ahready  opened,  or  sink  new  shafts  into  the  same  veins 
of  coal,  or  dig  into  a  new  seam  through  one  already  opened  above 
it.* 

12.  The  peculiar  situation  of  the  land  in  this  country  as  to  a  veiy 
great  extent  wild  and  uncleared,  gives  rise  to  a  question  of  dower, 
which  seems  unknown  to  the  English  law,  viz.  whether  a  widow  shall 
have  dower  in  wUi  lands.  This  question  seems  to  be  involved  in 
another,  viz.  whether,  if  endowed  of  such  lands,  the  widow  could 


1  Priest  9.  ComminffB,  16  Wend.  617.  «  2  Chit.  Bl.  104. 

*  1  Cruifle,  127.  4  Kent^.  Buckeridge  «.  Ingram,  2  Ves.  ion.  664.  4  Dane,  670. 
«  Stoughton  V.  Leigh,  1  Taun.  402.  (See  2  Adol.  &,  £1. 568-93.  1  Cow.  460-80.) 
»  Billing!  V.  Taylor,  10  Pick.  460.  •  Crouch  v.  Pnryear,  1  Rand,  258. 

*  BecaoBe  to  open  them  would  be  tMute.  If  in  any  State,  acoordiDg  to  the  ectab- 
liahed  law,  it  would  not  be  waste,  it  would  seem  to  follow  tiiat  dower  should  be  allowed 
in  a  mine  though  unopened.    (See  infra  12,  as  to  wild  lands.) 
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dear  them,  without  ccnnmitting  waste.  The.  latter  question  will  be 
notioed  hereafter  in  coonectioD  with  the  subject  of  waste.  It  is  suffi- 
cient to  say  here,  that  the  former  has  been  differently  settled  in  dif- 
ferent States.  In  Massachusetts  and  New  Hampshire^  there  shall  be 
no  dower  in  wild  lands,  because  the  clearing  of  them  would  be  waste 
and  forfeit  the  estate.  And  th«e .  shall  he  no  dower  in  such  lands, 
whether  the  husband  died  seised  of  them,  or  whether  they  were  con* 
veyed  by  him  and  subsequendy  cleared  by  the  purchaser.  But  the 
reason  of  the  rule  furnishes  an  exception  to  it.  A  widow  shall  be 
endowed  of  a  wood-lot  or  other  land  used  with  the  farm  or  dwell- 
iog  house,  though  not  cleared ;  because  she  would  be  entitled  to 
etteveri  for  the  use  of  the  house  or  cultivated  land  assigned  to  her, 
and  at  the  same  time  could  not  lawfully  take  them  as  incident  thereto, 
without  a  special  asagnment.*  But  it  has  been  said  in  New  Hamp- 
shire, that  perhaps  ^e  widow  might,  without  waste,  cut  ordinary 
JueL*  In  those  States,  where  either  statutes  or  judicial  decisions  au- 
thorize a  t^ant  in  dower  to  cut  trees  and  timber,  it  would  seem  to  be 
necessarily  implied,  whether  so  expressly  declared  or  not,  that  a  widow 
is  dowable  of  wild  lands. 

18.  A  state  ofadtivatum  is  the  converse  to  a  state  of  natwre^  and 
exists  where  lands  have  been  wrought  with  a  view  to  a  crop,  till  they 
are  abandoned  for  every  purpose  of  agriculture,  and  designedly  permit- 
ted to  revert  to  a  condition  like  the  original  one.  It  is  not  material, 
in  regard  to  die  question  of  dower,  whether  the  lands  have  yielded 
an  income  or  not.  At  common  law,  the  income  or  annual  value  had 
no  bearing  upon  the  title  to  dower ;  and  although  a  statute,  after  allow- 
ing to  the  widow  one  third  of  the  husband's  lands,  adds  that  she  shall 
have  so  much  as  will  yield  one  third  of  the  inc(»ne  which  he  derived 
fiom  them,  this  is  npt  to  be  regarded  as  any  limitation  of  the  right, 
but  only  as  a  secondary  guide  to  the  sheriflf  in  makbg  the  asagn- 
ment.* 

14.  Intimately  connected  with  the  subject  just  considered,  is  the 
question  of  a  widow's  right  to  dower  in  improvemenU  made  upojt  the 
land  smce^the  husband  was  b  possession  of  it.  These  may  be  made, 
either  by  the  heir,  after  the  husband's  death,  and  before  assignment  of 
dower,  or  by  one  who  purchased  the  land  from  the  husband  in  bis 
life-time. 

15.  Where  improvements  are  made  by  the  heir,  the  widow  shall 
be  allowed  the  benefit  of  them.*  The  reason  is  said  to  be,  that  it  is 
the  folly  of  the  heir  not  to  assign  dower  before  making  the  improve- 
ments. Another  reason  is,  that,  as  will  be  seen  hereafter,  the  assign-^ 
ment  of  dower  relates  hack  to  the  death  of  the  husband,  the  heir  is 


1  Conner  v.  Sheperd,  15  Mus.  164.    Webb  r.  TownMnd,  1  Pick.  91.    White  v. 
Willie,?,  143.   Maee.  Rev.  St.  460.    N.H.  L.  190. 

s  2  N.  H.  R.  56.  <  Johnson  «.  Perlej,  2  N.  H.  56.    (But  lee  15  Mue.  167.) 

*  She  cannot  claim  emblemenla. 


Digitized  by  VjOOQ IC 


73  Dower.     WhatPetwns  nuof  be  Endowed^  ^c.     [Cbap.  IS* 

regarded  as  neTer  having  been  «med  of  this  portbo  of  the  lands,^ 
and,  upon  general  principles,  the  improvements  belong  to  the  owner 
of  the  soil.  Judge  Story  r^ards  the  latter  as  the  tnie  reason  of  die 
rale/ 

16.  On  the  other  hand,  it  is  said  that  if  the  value  of  the  land  is 
impaired  in  the  hands  of  the  heir,  dower  shall  still  be  assigned  accofd-^ 
ing  to  the  value  at  the  time  of  assignment.  Whether  such  deprecia^ 
tion  may  not  be  taken  into  account,  in  estimating  the  damages  awarded 
to  the  widow,  qu.  ?' 

17.  Where  improvements  have  been  made  by  one  who  pumfaased 
the  land  from  the  husband  without  any  release  of  dower,  it  is  the 
general  rule  that  dower  shall  be  estimated  according  to  the  value  isi 
the  land  at  the  time  of  transfer,  whether  the  improvements  be  made 
before  or  after  the  husband's  death,  with  or  without  notice  of  the 
widow's  right  of  dower.  The  reason  is  said  to  be,  that  such  par* 
chaser,  in  a  suit  upon  the  husband's  warranty,  could  recover  only  the 
value  of  the  land  widiout  the  improvements.  Chancellor  Kent 
remarks,  that  this  reascm  has  been  ably  criticised  and  questioaed  in 
this  country,!  but  the  rule  itself  is  founded  in  justice  and  sound 
policy.* 

18.  In  Pennsylvania  and  Ohio,^  dower  is  said  to  be  estimated  ao 
cording  to  the  value  of  the  land  at  the  time  of  application  for  dower 
without  the  improvements.  In  New  Hampshire,  a  statute  provides 
that  where  the  husband  has  parted  with  his  title,  the  widow  shall  be 
endowed  of  so  much  of  the  land  as  will  jrield  one  third  of  the  income 
derived  from  it  at  the  time  of  alienation;* 

19.  Where  the  husband  conveyed  the  land  by  way  of  mortgage, 
but  remained  in  possession  and  improved,  and  the  mor^ge  was  after* 
wfirdfi  foreclosed,  the  dower  shall  be  of  the  improved  value,  because 
the  alienatbn  is  regarded^  by  the  law  as  made  at  the  time  of  foie- 


1  Powell  V.  M.  A,  B.  Manuf.  Co.  3  Mas.  347.  Gore  v  Bnsier,  3  Mass.  544.  Hum- 
phrey V.  Phmney,  2  John.  484.  Taylor  v.  Broderick,  1  Dana,  347.  Thompson  v. 
Morrow,  5  8.  &R.  389.    Ayer  v.  Sprint,  10  Mass.  80.    Ck>..Lit.3aa.aadn.8. 

«  Co.  Lit  32  a.    3  Mass!  368. 

•  3  Mas.  370.    10  Wend.  480.    Waters  «.  Gooch,  6  J.  J.  Mar.  591.    4  Kent.  65. 

«  5  S.  &  R.  289.  Pxad  Dig.  221,  n.  Walk.  Intro.  327.  Danseth  «.  BaiA,  &e. 
6  Ohio,  77.  ' 

•  N.  H.  L.  1829,  p.  510. 

•  This  is  the  Engtish  doctrine.  It  seems  to  be  somewhat  shaken  in  the  United 
States.    (See  Descent.) 

t  Particularly  by  Judge  Stoir  (in  3  Mas.  369-70),  and  Ch.  J.  Tilghman  (in  5  S.  db 


husband  wis  not  tke  moner  of  the  improTements,  and  dower  is  allowed  only  in  what 
the  husband  owned.  For  the  same'  reason  would  prevent  dower  in  improvements 
made  by  the  heir,  which  is  always  allowed.  The  rule  may  have  originated  in  the 
policy  of  promoting  the  prosperitjr  of  the  country  by  encoutaging  improtements  in 
agrieultnze  and  building ;  ana  in  an  anxiety  to  promote  alienations  and  suoin&udatioiis, 
and  thus  to  disentangle  inheritances  from  some  of  their  aumerous  burtfaMW. 
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closure.'  So,  if  the  husband,  having  mortgaged,  make  impTovements, 
and  then  convey  the  land,  the  widow  shall  have  dower  of  the  value  at 
the  time  of  the  latter  conveyance.'  ' 

20.  If  a  purchaser  from  the  husband,  instead  of  making  improve- 
ments, impair  the  value  of  the  property,  as  by  tearing  down  buildings, 
it  seems  the  wife  has  no  remedy  against  him,  her  title  being  merely 
initiate  at  that  time.' 

21.  Where,  since  the  conveyance  made  by  the  husband,  the  land 
has  risen  in  value  from  extrinnc  causes,  such  as  the  increase  of 
commeree  or  population  in  the  neighborhood,  it  seems  to  be  an  un- 
settled point  whether  the  widow  shall  be  endowed  of  the  original  or 
die  increased  value.  The  former  standard  has  been  approved  in 
New  York  and  Virginia,  and  the  latter  in  Massachusetts,  Pennsyl- 
vania, Kentucky  (it  seems)  and  Ohio.'*  Judge  Story  suggests  a  dis* 
tinction,  between  the  case  where  an  erection  upon  a  part  of  the  land 
itself  increases  the  value  of  the  remainder,  and  an  increase  of  value 
arising  from  causes  unconnected  with  such  erection  ;  and  also  between 
erections  which  in  themselves  raise  the  value  of  the  land,  and  those 
which  increase  it  by  the  business  carried  on  and  the  capital  employed 
in  them,  such  as  manufactories.  His  conclusion  is,  that  dower  is  to 
be  allowed  according  to  the  value  of  the  land  at  the  time  of  assign- 
ment, excluding  all  the  increased  value  from  the  improvements  actually 
made  upon  the  premises  by  the  alienee ;  leaving  to  the  dowress  the 
fiiU  benefit  of  any  increase  of  value  arising  from  circumstances  uncon- 
nected with  those  improverocnts.*  On  die  other  hand,  the  Court  in 
New  Yoric  hold,  that  both  at  common  law  and  by  a  fair  constructicHi 
of  the  statutes  of  the  Slate,  the  widow  shall  have  her  dower  according 
to  the  value  at  the  lime  of  alienation,  whether  it  has  sbce  incfieased 
or  diminished.* 

22.  In  Virginia,  it  has  been  held,  that  the  widow  cannot  claim  one 
third  of  the  proceeds  of  land  sold  by  the  husband.^ 

23.  In -England,  Magna  Charta  provides  that  a  widow  shall  not  be 
dowable  of  a  castle  or  fortress.^  No  case  probably  has  occurred  or 
will  occur  in  this  country  for  the  application  of  this  particular  rule. 
But  an  analogous  principle  has  been  adopted  in  one  instance  in  Ohio. 

24.  Several  owners  of  land  in  Cincinnad,  of  whom  A  was  one, 
mutually  agreed  to  appropriate  their  land  to  public  use  for  a  street 
and  a  market  house.  The  city  council  carried  the  appropriation  into 
eSect  by  erecting  the  house ;  but  A  never  conveyed  the  land  on 
which  it  stood.  Held,  A's  widow  could  not  have  dower  in  the  market 
bouse,  for  the  same  reason  that  In  England  a  woman  ^as  not  dowable 


1  Hale  V.  James,  6  John.  Cha.  258.  *  3  Mas.  459.  *  3  Mas.  367. 

*  4  Kent,  66-7.   5  S.  A  R.  289.    3  Mas.  375.    11  John.  510.    Walker  v.  Schuyler, 
10  Wend.  480.    Tod  v.  Baylor,  4  JLeiffh,  496.    Dunaeth  «.  Bank,  &c.  6  Ohio,  76. 
•3  Mas.  375.  « 11  John.  510.    13,179.    6  John,  Cha. -258. 

•f  Fitzhngh  v.  Poota,  3  Call,  13.  •  1  Cruiae,  129. 

VOL.  I.  10 
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in  a  castle :  it  could  yield  nothing  to  her  suppcMt  by  a  direct  partiei- 
pation  in  the  possession,  without  such  an  interference  with  the  public 
right  to  control  the  whole  subject,  as  to  render  its  enjoyment  incon- 
venient and  unsafe,  if  not  impossible.' 

25,  There  shall  be  dower  from  the  profits  of  a  mill  or  fishery.' 

26.  In  Virginia,  dower  is  allowed  upon  annuities  as  well  as  rents, 
charged  upon  or  issuing  out  of  real  estate.' 

21.  In  Pennsylvania,  in  lands  held  by  improvement  or  by  wamint 
and  survey  ;  but  not  in  those  held  by  warrant  merely/ 

28.  In  Illinois  and  Virginia,  in  lands  merely  contracted  for,  where 
the  title  may  be  completed,  although  (in  Virginia)  the  conmict  were 
parol.  In  Kentucky,  in  lands  contracted  for  by  bond.  But  dower 
is  allowed  in  such  lands,  only  where  the  husband  holds  the  contract 
at  his  death ;  not  where  he  has  assigned  it.' 

29.  As  there  cannot  be  two  cotemporary  rights  of  dower  in  the  same 
land,  the  widow  of  an  obligor  is  not  entitled  to  dower.  But  if  instead 
of  requiring  a  specific  p^onBance,  the  obligee  sues  and  recovers 
damages  for  a  breach  of  the  bond  after  the  obligor's  death,  the  widow 
of  the  latter  is  restored  to  her  dower.* 

30.  In  Ohio,  dower  shall  be  bad  in  all  lands  in  which  the  husband 
was  interested  by  bond,  artide,  lease,  or  other  evidence  of  claim.  So 
in  land  which  he  purchased  without  deed,  paying  a  part  of  the  price, 
and  afterwards  making  improvements.  But  only  in  such  estates  of 
this  description  as  the  husband  owned  at  his  death.' 

31.  In  Virginia,  Kentucky  and  Missouri,  dower  is  expressly  allowed 
in  slaves.  But  in  Virginia  and  Kentucky,  the  right  is  confined  to 
such  slaves  as  were  in  possessbn  of  the  husband  at  his  death.'  And 
in  Kentucky,  it  has  been  held  that  there  shall  be  no  dower  in  slaves 
emancipated  by  the  will  of  the  husband.' 

32.  It  has  been  seen,  that  in  general  all  estates  of  inheritance  are 
subject  to  dower.  Thus  there  is  dower  in  base  or  qualijied  fees.  So 
also  in  estates-tail.^^  And  a  liability  to  dower  has  even  been  men- 
tioned as  the  distinguishing  criterion  of  an  estate  tail."  With  respect 
to  qualified  and  conditional  fees,  substantially  the  same  remarks  will 
apply  to  curtesy*  and  to  dower. 

33.  Devise  to  A  and  his  heirs. forever,  (charged  with  an  annuity)  ; 
and  if  A  should  have  no  issue,  upon  his  death  to  the  heir  at  law, 


1  Gwynne  v.  Cincinnati,  Ohio  R.  459. 

•  Co.  Lit.  32  a.  »  Anth.  Shep.  477.  *  Purd.  Di^.  221. 

•  lUin.  Rer.  L.  627.    Rowton  o.  Rowton,  1  Hen.  &  M.  91.    Dean  «.  Mitchell,  4 
.  J.  Mar.  451.    Stephens  v.  Smith,  lb.  66.    Hamilton  v,  Huffhes,  6  lb.  582. 

«  Dean  v,  Mitchell,  4  J.  J.  Mar.  451. 

7  2  Cha4w's  St.  iai4.    Smiley  v.  Wright,  2  Ohio,  507. 

8  AnUi.  Shep.  483,  648.    Smiley  v.  Smiley,  1  Dana,  94.    Mino.  St  1836. 61. 

•  Lee  V.  Lee,  1  Dana,  48. 

10  1  Cmise,  127.    Buckeridge  v,  Ingram,  2  Vei.  jr.  664.    4  Kent,  40. 
"  t^  P.  Wma.  263. 

•  See  ch.  6,  s.  24. 
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subject  to  legacies  to  be  given  by  A  to  the  younger  branches  of  the 
faimiy.    A  dies  without  issue.     A's  widow  has  dower.' 

34.  In  the  case  of  an  estate  tail,  it  has  been  seen  that  curtesy  does 
not  cease  with  a  determination  of  the  estate  from  or  in  connection 
with  which  it  arises.*  But  there  are  several  instances,  where  such 
det^nmination  puts  ah  end  to  the  curtesy  of  the  husband  and  to  the 
dower  of  the  wife.  1.  Where  there  is  an  eviction  by  paramount  title  ; 
3,  an  eatry  for  breach  of  conditbn ;  3,  where  a  qualified  or  base  fee 
terminates  by  its  own  limitation ;  4,  where  a  fee  terminates  by  the 
happening  of  an  event  on  which  it  is  made  determinable.  Or,  in 
general,  the  estate  is  terminated  by  every  subsisting  claim  or  incum- 
brance in  law  or  equity  existing  before  the  inceptipn  of  the  title,  and 
which  would  have  defeated  the  husband's  seisin.'  It  has  been  said, 
that  estates  tail  are  subject  to  dower,  because  they  may  in  certain 
ways  be  enlarged  into  estates  in  fee  simple.  But  this  has  lately  been 
declared  an  erroneous  opinion  ;  since  dower  was  allowed  both  in  con- 
ditional fees  when  first  introduced,  and  also  in  estates  tail  after  the 
statute  de  dom$,  and  before  the  introduction  of  the  conunon  recovery 
for  the  purpose  of  barring  tfaem.^ 

35.  An  estate  jMwr  aitire  vie  is  not  subject  to  dower.  Thus, 
where  one  purchases  the  life  estate  of  a  tenant  by  the  curtesy  initiate 
sold  upon  exectitbn,  the  widow  of  such  purchaser  has  no  dower.* 

36.  In  Massachusetts,  estates  for  years  where  the  term  was  limited 
for  a  bundled  years  or  more,  and  fifty  years  remain  unexpired,  are 
subject  to  dower,  the  dowress  paying  one  third  of  the  rent,  if  any.* 
In  Missouri,  there  is  dower  in  leaseholds  for  more  than  twenty"  years.^ 

37.  The  subject  of  dower  in  uses  and  trusts,  equities  of  redemp- 
tion, and  equitable  estates  generally,  rents,  commons,  joint  tenancies, 
&c.,  will  be  considered  hereafter  under  those  respective  titles. 

38.  There  shall  be  no  dower  m  a  xi^ongfid  estate.  Thus,  where 
a  man  has  a  tide  to  land,  and  a  right  of  action  to  assert  it,  but  no 
right  of  eninfy  and  he  enters  and  dies  ;  although  his  heir  is  remitted 
to  the  rightful  estate,  the  widow  shall  not  have  dower.' 

39.  But  the  wife  of  a  disseisor  shall  have  dower  till  the  disseisin 
be  defeated.' 

40.  An  ancient  Elnglish  statute  (Westminster  2,  c.  4),  provides, 
that  where  the  husband  gave  up  his  land  to  an  adverse  claimant  col- 
lusively,  by  default,  the  wife  may  claim  dower  and  compel  the  tenant 
to  prove  his  dtle.  A  similar  act  has  been  passed  in  New  York,  Mis- 
souri, Ohio  and  Kaitucky.*' 


>  Moody  V.  King,  3  Bingh.  447.  >  Ch.  6,  s.  26. 

*  (See  Co.  Litr241  a.)    10  Rep.  97  b.    4  Dane,  667.    4  Kent,  49. 

*  2  Binir  463.  •  Gillis  v.  Brown,  5  Cow.  388. 

•  MaMTlUT.  St.  411.  '  Miflso.  St.  238. 

•  1  Cruiee,  128.  •  4  Dane,  668. 

>«  1  N.  T.  R«y.  St.  743.    MiM0.St.SS8.    Walk.  Intro.  aSS.    1  Kj.  Ray.  L.  581. 
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CHAPTER  X. 


DOWER,  HOW  BARRED. 


1.  Inchoate  right. 
3.  Crime  of  hosband. 
3.  Detinue  of  charters. 
5.  Transfer  by  the  husband* 

8.  Exchange  of  lands. 

9.  Equitable  bars  of  dower. 
10.  Implied        "  « 

12.  Partition. 

13.  Deed  of  wife  in  England. 

14.  Fine,  Ac.       «        « 

15.  Deed  of  husband  alone,  and  sale  of 

land  for  debts. 
90.  Deed  of  husband  and  wife. 


32.  Wife's  release,  when  void  in  Equity. 

34.  "  "     can  operate  only  as  such. 

35.  Devise  or  legacy,  wnen  a  bar. 

43   When  an  implied  bar,  in  law  or  equity. 
54.  LegtLcy  to  widow,  how  regarded. 

56.  Apportionment  of  legacy. 

57.  Disposal  of  legacy,  when  lenounoed. 

58.  American  law  as  to  devises  in  bar  of 

dower 
61.  Election  between  a  devise  and  dower. 

63.  Time  of  election. 

64.  Mode  of  election. 


1.  The  inchoate  right  of  a  wife  to  dower  attaches  at  the  instant  of 
the  marriage.  Such  right  howev»  may  be  barred  or  defeated  bf 
several  circumstances,  some  of  which  have  ahready  been  incidentally 
noticed,*  but  which  will  no^r  be  considered  more  at  length. 

2.  Anciently  in  England,  an  attainder  of  treason  or  felony  against 
the  husband  was  a  bar  of  dower.  The  princi[de  was  variously  naodi* 
fied  by  successive  statutes.  In  the  United  States,  forfeiture  of  estates 
for  crime  is  for  the  most  part  abolished.  And  where  lands  have  been 
confiscated  by  express  legislation  for  adherence  to  the  public  enemy, 
dower  has  still  been  allowed.  In  New  Jersey  it  is  expressly  provided 
by  statute,  that  the  right  of  dower  shall  not  be  affected  by  the  crime 
of  the  husband.' 

3.  Another  circumstance,  which  by  the  ikiglish  law  bars  or  defeats 
dower,  is  detinue  of  charters ;  by  which  is  meant  a  detention  or 
keeping  back  by  the  widow  of  the  charters  or  title  deeds  of  the  estate 
from  the  heir.  This  circumstance  is  of  rare  occurrence  in  the  United 
States,  and  it  is  not  known  that  any  case  upon  the  subject  is  to  be 
found  in  the  American  Reports.' 

4.  The  charters  must  relate  to  the  lands  in  which  dower  is  claimed, 
and  the  tenant  by  his  plea  must  show  the  certainty  of  the  charters,  so 
that  an  issue  may  be  joined.  A  stranger  cannot  set  up  this  defence^ 
even  though  the  charters  were  conveyed  to  him  by  the  husband*  He 
who  pleads  detinue  of  charters,  ought  to  plead  that  he  has  been  always 
ready  and  yet  is  to  render  dower,  if  the  demandant  would  deliver 
them.' 


1  Palmer  v.  Horton,  1  John.  Cas.  27. 
N.  J.  Rev.  C.  263. 
3  9  Rep.  17  b.    Hob.  199.    4  Dane,  i 
*  See  JduUery,  Dhoorety  Elopement, 


Sewall  V.  Lee,  9  Mass.  363.    2  Bay,  2a. 
<  Steams,  310. 
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5.  iDanmicfa  as  a  widow  is  dowable  of  all  lands,  &c*  of  which  the 
husband  «mw  seised  during  cowrturey  it  follows  of  course  that  no 
transfer  by  ^e  husband  ci  land  once  acquired  and  owned  after  the 
mairia^  will  bar  or  defeat  the  wife's  dower.  Nor  will  even  the 
release  and  extinguishment  of  a  rent  in  which  she  is  dowable,  bar  her 
right  to  dower  therem*^ 

6.  Where  a  husband  conveys  away  hb  land  on  the  very  day  of  his 
marriage,  the  law,  favcxing  dower,  will  intend  the  marriage  to  have 
preceded  the  conveyance,  and  the  widow  shall  have  dower.' 

7.  The  principle  above  stated,  although  undoubtedly  in  force  in 
thb  country  as  a  rule  of  the  common  law,  has  been  recognised  and 
affirmed  in  many  of  the  States  by  express  statute.  In  Indiana,  it  is 
provided  that  the  wife  shall  not  be  barred  of  her  dower  by  any 
deereey  execution  or  mortgagei  to  which  she  is  not  a  party.*'  In  Mis- 
souri, the  laches,  default,  covb  and  crime  of  the  husband  are  also 
guarded  against.  In  Tennessee,  it  has  been  decided,  that  the  title  of 
a  widow  is  paramount  to  the  rights  of  creditors,  claiming  after  the 
husband's  death.'     (See  infra  16). 

8.  There  is  one  instance  in  the  English  law,  where  a  transfer  by 
the  husband  alone  will  operate  as  a  bar  of  dower.  This  is  the  case 
of  an  exekaHge  of  lands.!  In  such  case,*  the  widow  must  elect  to  be 
endowed  either  of  those  given  or  those  taken  in  exchange — she  cannot 
have  dower  in  both*^  The  form  of  conveyance  known  to  the  English 
law  technically  as  an  exchange,  is  but  little  if  at  all  practised  in  the 
United  States.  But  Mr.  Dane  lays  down  the  principle  above  stated 
as  being  in  foroe  in  American  law.  It  has  been  recognised  in 
Kentucky  and  New  York.* 

9.  In  Equity,  a  mere  agreement  by  the  husband  to  convey  the 
land,  if  made  before  marriage  and  enforced  after,  bars  the  widow  of 
her  dower.  The  husband  is  regarded  as  never  having  been  seised 
during  coverture.'  And  it  is  said  to  have  been  held  in  Ohio  (prob- 
ably in  Equity,  upon  the  principle  of  an  equitable  estoppel),  that 
wissre  a  widow  was  present  at  a  sale  of  the  land  by  the  administrator, 
having  previously  agreed  to  it,  and  not  dissenting  at  the  time,  and  the 
land  was  sold  free  from  dower,  and  brought  a  larger  price  in  conse- 
quence, she  is  barred  of  her  dower  though  the  purchaser  knew  of  her 


>  4  Kent,  50.    Abergaveney'fl  oaae,  6  Co.  79. 

*  Stewut  V.  Stewart,  3  J.  J.  Mar.  48. 

s  ind.  Rer.  L.  209.    Misso.  St.  228.    Combs  r.  Toimff,  4  Terg.  218. 

«  Co.  Lit  31b.       MDane,668.    SteTe]iBt>.SmiUi,4J.T.Mar.S.    1 N.  T.  R. 8. 740. . 

*  Greene  v.  Greene,  1  Ham.  Ohio,  538. 

*  As  dower  is  allowed  in  that  State  in  all  lands  of  wluch  the  hnsband  was  seised 
during  coTertnre,  the  enumeration  of  these  three  modes  of  charge  or  transfer,  of  course 
does  not  enable  the  husband  to  bar  dower  in  any  other  way — as  for  instance  by  an 
absolute  deed. 

f  See  "  Bzchange.**  In  New  Hampshire,  where  an  exchange  consists  in  merely 
giving  land  for  land  by  deeds  tn  common  rorm,  without  the  use  of  the  word*  *  ex- 
change 'y   the  English  rule  does  not  apply.    Cass  v.  Thompson,  1  N.  H.  65. 
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claim.*  In  VirgiDia,  both  of  the  principles  above  ^stated  have  been 
suggested  as  doubtful  and  unsettled  pomts ;  although  in  the  case  re* 
latmg  to  the  former,  the  husband  had  received  the  price  o(  the  land  or 
a  part  of  it,  and  the  wife  had  notice  of  the  contract  before  raaxriage-; 
and  m  the  case  relating  to  the  latter,  the  sale  of  the  land  was  made  to 
an  innocent  purchaser.' 

10.  The  mere  acceptance  of  a  conveyance  of  the  land  in  which  a 
widow  is  entitled  to  dower,  which  impliedly  disclaims  such  title,  will 
not  operate  as  a  bar  of  dower.  Thus,  where  A  the  widow,  and  B 
the  daughter,  of  the  deceased,  held  the  land  undivided,  and  upon  B's 
marriage,  she  and  her  husband  conveyed  the  land  in  setdement  to 
trustees,  of  whom  A  was  one,  describing  the  land  as  B's  {property ;  held 
no  bar  of  A^s  right  of  dower.' 

11.  Nor  will  a  widow  be  barred  of  ber  dower  by  attempting  to 
claim  under  a  deed  of  the  husband,  which  is  avoideid  as  fraudulent. 
Thus,  where  a  husband  conveyed  fraudulently  to  the  use  of  himself 
and  his  children,  and  contingently  to  the  use  of  his  wife,  who  did  not 
sign  the  deed,  and  after  the  husband's  death  a  creditor  suceessfhlly 
sought  to  avoid  the  deed,  the  wife  claiming  under  it ;  held,  she  should 
still  have  dower.* 

12.  It  will  be  seen  hereafter,  that  where  the  husband  is  a  tenant 
in  common,  die  right  of  dower  is  subject  to  the  incident  of  partition. 

13.  At  common  law,  the  deed  of  a  married  woman  is  ipeo  facta 
void.*  ' 

14.  In  England,  however,  a  widow  may  bar  herself  of  dower  by 
joining  with  her  husband  in  a  fine  or  recovery ;  but  not  by  joining 
him  in  a  mere  deed.  But  various  devices  have  been  there  resented 
to,  chiefly  by  way  of  complicated  limitations,  to  effect  this  object. 
These  are  not  practised,  because,  as  will  be  seen,  not  necessary,  in 
the  United  States.' 

15.  In  the  States  of  Vermont,  Connecticut,  Ohio,  Tennessee, 
North  Carolina  and  Georgia,  a  widow  shall  be  endowed  of  those  lands 
only  of  which  the  husband  dies  seised.^  Hence,  if  a  man  purchase 
lands,  own  them  during  coverture,  but  afterwards  part  with  them ;  he 
thereby  debars  the  widow's  dower  in  those  lands  by  his  own  separate 
act,  and  without  any  consent  on  her  part. 

16.  In  Pennsylvania,  Missouri  and  Tennessee,'  dower  is  barred  by 
a  sale  of  the  lands  under  a  mortgage  or  judicial  process.  In  Penn- 
sylvania, this  principle  seems  to  be  founded  upcm  no  express  provision. 


1  WaUc.  Intro.  396.    Smiley  v.  V^rigbt,  2  Ohio,  509. 

<  Braxton  v.  Lee,  4  Hen.  &  M.  376.    Heth  v,  Cocke,  1  Rand,  344. 

>  Wilcox  V.  Hubard,  4  Mun.  346. 

4  Blow  V.  Maynard,  2  Leigh,  30. 

B  3  Mas.  351.  «  ICruise,  139.    4  Kent,  50. 

'  Reere,  40-1.    4  Kent,  41-2.     1  N.  C.  Rev.  St.  613.    Princess  Dig.  249. 

«  4  Kent,  42.    Pur.  Dig.  221.    4  Griff.  781. 
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but  upon  a  mere  constraction  of  the  statutes  on  this  subject.  In  the 
same  State^  where  the  husband,  being  insolvent,  conveys  to  trustees 
for  payment  of  debts,  his  widow  shall  have  dower,  and  she  shall  have 
one  third  of  the  rents  and  profits  till  creditors  compel  a  sale  of  the 
land  for  debts,  though  by  such  sale  her  dower  will  be  lessened.^  It  is 
undoabtedly  a  universal  principle,  that  any  fraudulent  conveyance  by 
the  husband  is  void  against  the  claim  of  dower.  In  North  Carolma  a 
statute  so  provides.' 

17.  In  Delaware,*  a  statute  of  1816  provides  that  a  widow  shall 
have  dower  in  all  lands  owned  by  the  husband  during  coverture,  free 
from  all  conveyances,  debts,  liens,  &c.,  excepting  any  lien  or  incum- 
brance existing  before  the  passage  of  the  act.  And  it  is  said  that 
previously  dower  was  subject  to  debts. 

18.  In  North  Carolina  it  has  been  held,  that  the  widow  shall  have 
dower  in  lands  sold  after  the  husband's  death  under  a  ji.  fac.  tested 
and  levied  before/ 

19.  In  Ohio,  a  very  recent  act  provides  that  the  husband  of  an 
inumiie  w<;)iDan  may  convey  his  land,  froe  fro|»  the  incumbrance  of 
dower.* 

20.  But  in  all  the  States,  the  most  usual  mode  of  barring  dower,  is 
by  a  deed  of  the  husband  in  which  the  wife  joins,  and  which  contains 
at  the  cloee  an  express  relinquishment  of  dower.  In  mauy  of  the 
States,  this  method  is  prescribed  by  express  statutes,  and  added  as  an 
exception  or  qualification  to  the  common  law  definition  of  dower.*  * 
In  Massachusetts,  the  practice  was  referred  by  one  distinguished  jurist 
to  early  colonial  and  provincial  acts,  and  by  another  to  New  Elngland 
common  law.'  A  statute  of  Georgia  recites,  that  the  conveyance  of 
the  lands  of  a  feme  covert  by  fine  and  recovery  was  never  practised 
in  any  of  the  American  ccdonies.^ 

21.  In  many  States,  a  private  examination  of  the  wife  is  required 
to  render  her  release  of  dower  valid,  and  seems  to  have  been  prac- 
tised before  any  statutory  provisions  requiring  it  Substantially  the 
same  provisbns  are  laade,  with  regard  to  a  release  of  dower,  and  a 
conveyance  by  the  wife  of  her  own  lands,  which  has  been  already 
treated  of,  and  to  the  remarks  concerning  which  the  reader  is  referred.* 

22.  In  Massachusetts,  it  was  remarked  by  Parsons  C.  J.,'*  that  a 
release  of  dower  has  been  sometimes  effected  by  a  separate  deed  of 


1  2  Te&tea,  300.    Kreider  v,  Kreider,  Miles,  320.    *  1  N.  C.  Rev.  St.  613. 

s  DeU.  St  1829, 167.  *  Frost  v.  Etheridge,  1  Deye.  30. 

*  Ohi.  St  1^)36-7.    Mar.  29. 

*  4  Kent.  58.    3  Mas.  351.    Lnf  kin  «.  CurtiB,  13  Mass.  223. 
7  Fowler  v.  Shearer,  7  Mass.  20-1 .    3  Mas.  351-2. 

s  Anth.  Shep.  592.  •  Supra,  p.  54.    Anth.  Shep.  593.  »>  7  Mass.  20. 

*  That  is,  "  a  widow  shaU  be  endowed,"  &c.,  tadtss  she  have  parted  with  her  rigktf 
m  the  method  prescribed.  In  Massachusetts,  the  practice  in  <|uestion  has  been  re- 
ferred to  clauses  of  this  nature  in  the  earljr  colonial  and  provincial  statutes,  implying 
and  reeognisinf ,  though  not  creating,  the  power  of  a  leme  coTert  thus  to  bar  her 
dower.    CoLfia.1644.    Pn>y.  St  9  Wm.  ch.  7.    3  Mas.  351-2. 
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the  wife,  subsequent  to  that  of  the  husband,  and  recMa^  the  sale  fay 
him  as  the  consideration.  But  the  Revised  Statutes^  provide  that  the 
husband  shall  join  in  the  subsequent  deed.  And  Judge  Story  sup- 
poses, that  Judge  Parsons's  remaric'  was  by  him  applied,  and  is  appH-* 
cable,  only  to  the  case,  where  the  wife^s  deed,  tlKMigh  sobsequent,  is 
made  on  the  same  day  and  as  part  of  the  same  transaction  with  the 
husband's,  and  that  this  course  was  fomefcmet  adopted,  but  not  so  gene- 
rally as  to  give  it  the  validity  of  a  usage.  If  the  wife's  deed  be  seven 
months  subsequent  to  the  husband's,  given  after  two  mesne  convey- 
ances, for  a  new  consideration,  and  not  reciting  the  husband's  sale  as 
the  consideration ;  it  is  void.  This  is  not  joining  in  the  deed  of  the 
husband,  according  to  the  words  of  the  statutes.  Nor  does  the  bn»- 
band's  mere  assent  make  any  di^rence.' 

S3.  In  Kentucky,  the  wife  may  release  by  a  subsequent  deed/ 

24.  A  release  of  dower  before  marriage  is  void.* 

25.  In  New  Hampshire,  the  wife  may  release  alone/ 

26.  The  wife  cannot  release  to  the  husband.' 

27.  In  Massachusetts,  merely  joining  in  the  husband's  deed  is 
insufficient,  without  words  of  release.  But  in  Maryland,  the  deed 
may  bar  dower,  though  the  wife  be  not  named  in  it.' 

28.  Where  a  wife  releases  her  dower,  and  afterwards  the  pur* 
chaser  from  the  husband  recovers  damages  of  him  tar  a  breach  of 
the  covenant  that  he  had  a  right  to  convey,  there  being  attacbsMDls 
on  the  land  at  the  time  of  conveyance ;  the  release  of  dower  becoiBesr 
void,  because  the  recovery  in  this  action  debars  the  pmchaser  fiom 
afterwards  claiming  any  thing  by  his  deed.* 

29.  If  the  certi6cate  of  the  wife's  acknowledgment  of  her  rriease  b 
in  the  usual  form,  and  subttofUiaUy  conformable  to  the  statute;  the 
release  will  be  valid.*^ 

30.  The  wife  may  validly  join  in  a  lease,  as  well  as  an  abaolute 
deed.     In  such  case  she  shall  be  endowed  of  the  rent/' 

31.  In  Alabama,  by  a  very  recent  act,  an  infant  may  lelease 
dower.  But  it  has  been  recently  held  in  New  York,  that  a  reieaae 
of  dower,  though  a  substitute  for  the  old  process  of  a  rieoovery,  does 
not  so  far  partake  of  the  nature  of  the  latter,  as  to  raader  valid  the 
release  of  an  infant.  Nor  does  a  private  examinatkm  give  validity  to 
such  release.  So  held  in  Kentucky.  Nor  is  a  release  of  dower,  like 
ajincj  made  valid  by  mere  consent  of  the  husband.'* 


1  Man.  Rey.  St.  410.  *  3  Mas.  353. 

>  FoweU  V.  MoDBon,  &o.  3  Mm.  347. 

*  1  Ky.  Rev.  L.436.  *  Hastings  v.  Dickinson,  7  Mass.  156. 

•  Ela  V,  Card,  8  N.  H.  176.  ^  Rowe  «.  Hamilton,  3  Greenl.  63. 

•  3  Mas.  347.    CatUn  v.  Ware,  9  Mass.  218.    1  Md.  L.  128, 

*  Stinson  V.  Sunmer,  9  Mass.  143. 
w  Brown  v.  Farran,  3  Ohio,  151. 

"  Herbert  t>.  Wren,  7  Cranch,  370. 

»  St.  of  Ala.  1836,  no.  23.    Prieit  v.  Cummings,  16  Wend.  617.    Jones  v.  Todd,  3 
Bias.  Mar.  361,  3  Mas.  356. 
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3S.  It  has  been  seen,  that  in  Equity,  which  regards  a  conveyance 
agreed  to  be  made  as  actually  made,  dower  may  sometimes  be  barred 
even  without  any  release.  On  the  other  hand,  Equity  will  sometimes 
allow  dower  even  after  a  release,  where  the  deed  was  merely  pre- 
paratory to  another  deed  which  has  never  been  made. 

33*  Thus,  where  several  tenants  in  comnaon,  with  their  wives,  con- 
veyed lands,  previously  lotted  out,  to  a  trustee,  to  be  sold  in  lots ; 
held,  the  widow  of  a  deceased  tenant  should  have  equitable  dower 
in  those  lots  whidi  the  trustee  had  ndtber  conveyed  nor  contracted 
to  convey.* 

34.  A  release  of  dower  can  operate  only  a$  a  release,  not  as  the 
transfer  of  an  independent  estate*  Thus,  where  a  husband,  whose 
land  is  bound  by  the  lien  of  a  judgment,  conveys  the  land  with  a 
lelease  of  dower,  and  it  is  afterwards  sold  under  the  judgment,  the  pur- 
chaser from  the  husband  cannot  claim  as  an  assignee  of  the  wife,  or  as 
derivbg  a  distinct  estate  fiom  her,  against  the  execution  purchaser." 

35.  A  very  common  method  of  barring  dower  is  by  a  devise  or 
bequest  from  the  husband  to  the  wife.  Upon  this  subject,  the  Eng- 
lish law  has  been  thus  stated :  Every  devise  or  bequest  in  a  will  im- 
ports a  bountyy  therefore  cannot,  in  general,  be  averred  to  be  given 
as  a  satisfiustion  for  that  to  which  the  devisee  is  by  law  entitled ;  hence 
a  deviee  is  no  bar  of  dower,  unless  so  expressed  b  the  will,  either  at 
law  or  in  equity.  The  Court  will  go  as  far  as  it  can  not  to  exclude 
the  claim  to  dower.'    Several  English  cases  sustain  this  doctrine. 

36.  A  person,  bemg  indebted,  devised*  part  of  his  lands,  which 
were  subject  to  a  sat^ed  mortgage,  to  his  wife,  but  not  in  bar  of 
dower,  and  the  residue  to  his  executors  till  hb  debts  were  paid. 
The.  wife  having  recovered  dower  at  law,  the  heir  brings  a  bill  in 
equity  for  velie£     Held,  the  devise  was  no  bar  of  dower.^ 

37.  A  devised  hinds  to  his  wife  for  life,  and  other  lands  to  bis 
brother  in  fee.  The  fermer  lands  were  of  greater  value  than  the 
wife's  dower.  Held,  both  in  law  and  equity,  the  devbe  was  no  bar 
of  dower." 

38.  More  especially  does  this  rule  apply,  where  the  devise  is  made 
for  the  term  of  widowhood  of  the  wife,  or  is  in  any  other  respect  less 
beneficial  Aan  dower. 

89.  A  devises  to  his  wife  lands  fer  her  widowhood,  afterwards,  with 
all  his  other  lands^  to  trustees  for  a  term  of  years,  for  payment  of 
debts  and  legacies ;  and  directs,  that  after  the  expiration  of  two  years 
of  the  term,  the  trustee  shall  permit  her  to  receive  the  rents  and 
profits  of  another  farm,  for  the  rest  of  the  term  during  her  widowhood. 
The  widow  havbg  recovered  her  dower  at  law,  and  an  application 


>  Hawlev  «.  Jiom,  5  PaiM,  318.  *  OonglaM  «.  M'Coy ,  5  Ohio,  527. 

•  1  Cniue,139.    WalkT^teo.  385.    Jac.  503. 

<  HitoUB9.  HHdiiii,  Pmo.  in  Om.  183.       •  Lemon  v.  Lemon,  8  Vm.  Abr.  366. 
VOL.  I.  11 
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iQ  Chancery  for  an  injunction  having  been  granted  ;  upon  a  re4iear- 
mg  in  the  latter  Court,  it  was  held,  that  even  at  law  the  devise  was 
no  bar  of  dower,  and  if  it  were  so  at  law,  it  would  not  be  in  Equity ; 
and  the  decree  was  reversed.*  This  judgment  was  afterwards  affiimed 
in  the  House  of  Lords.^ 

40.  But  where  a  devise  or  bequest  is  expressly  given  ^s  a  satisfac- 
tion, substitute,  or  recpmpense  for  dower,  or  upon  condition  that  die 
wife  shall  not  claim  dower,  she  is  bound  to  elect  between  the  two, 
and  an  election  of  one  is  a  perpetual  waiver  of  the  other.' 

41.  Nor  is  it  material,  whether  the  property  given  by  will  consist 
of  real  estate  Or  personal,  except  perhaps  that  to  make  personal  pro- 
perty a  bar  of  dower,  strcwger  proof  of  an  intent  to  that  effect  is 
required,  than  in  case  of  a  devise  of  lands.  But  if,  after  she  has 
elected  and  enjoyed  the  provision  by  will,  it  from  any  cause  fiiiis,  as> 
for  instance,  if  personal  property  from  which  an  annuity  is  to  be 
raised,  becomes  exhai^sted,  it  seems  she  may  claim  her  dower.'  In 
Massachusetts,  Maryland!  and  Virginia,  express  statutes  so  provide.^ 
But  where  a  testator  devised  to  his  wife  his  whole  estate  during  widovH 
hood,  and  she  makes  no  renunciation  of  the  devise,  but  afterwards 
forfeits  it  by  marriage,  she  shall  not  have  dower.* 

42.  So,  in  New  York,  where  a  testator,  in  lieu  of  dower,  devised 
certain  property  to  his  wife,  and  directed  that  his  sons  should  annually 
deliver  to  her  a  certain  quantity  of  wood  ;  and  after  the  widow  bad 
accepted  the  devise,  and  for  many  years  ^joyed  the  property,  the 
sons  failed  to  deliver  the  wood  as  directed  :  held,  the  wictew  could  not 
claim  dower,  but  her  remedy  was  under  the  will  against  those  charge- 
able with  its  execution  ;  that,  although  the  wife  would  not  be  bound 
by  a  post-nuptial  agreement  merely,  yet  she  would  be  bound  by  an 
election  to  avail  herself  of  such  agreement ;  and  in  this  respect  a 
devise  stood  on  the  same  footing  with  a  settlement  made  upon  the 
wife  after  marriage.' 

43.  A  provision  by  will,  though  not  expressed  to  be  a  bar  of  dower, 
shall  still  operate  as  such,  if  its  ful61ment  is  manifestly  inconsistent 
therewith.  It  is  said,  that  no  person  shall  dispute  a  will  who  claims 
under  it,  and  this  rule  is  as  applicable  to  a  dowress  as  to  any  other  pei^ 
son.  Hence,  where  the  dowable  estate  is  so  divided,  that  the  claim 
of  dower  makes  a  material  change  in  the  will  itself,  the  widow  is 
barred.  There  is  no  difference  between  declaring  that  she  shall  not 
hold  both,  and  devising  so  that  she  cannot  hold  both  without  dis- 
turbing the  will.' 


1  Lawrence  v.  Lawrence,  1  Lord  Ray.  438.    2  Vern.  365.    3  firo.  Pari.  Ca.  483. 

<  Leake  o.  Randall,  4  Rep.  4  a.    Bush's  Caae,  Dyer,  22U. 

'  Gosling  V.  Warburton,  Cro.  Eliz.  ]28.    (See  Ayres  «.  WiUiB,  1  Vex.  sen.  230.) 

*  Mass.  Rev.  St,  411.    Anth.  Shep.  451.    1  Vir.  Rev.  C.  171. 

»  Vance  v.  Campbell,  1  Dana,229.  •  Kennedy  v.  Mills,  13  Wend.  653.    lb.  566. 

f  4  Kent,  56.    Villa,  <&c.  v.  Galway,  1  Bro.  Rep.  &3  n. 

*  Because,  as  is  said ,  the  maUer  had  been  previously  settled  at  law.    1  Xjd.  Ray.  438  n. 
i  "  If  nothing  shall  paas  by  such  devise." 
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44.  This  doctrine  seems  to  have  been  first  settled  in  Courts  of 
£quit7,  and  a  devise  has  therefore  been  called  an  eqaitabh  bar.  But 
the  language  of  the  modem  cases  and  the  better  opinion  seems  to  be, 
that  if  the  wife  has  fairly  and  understandingly  made  her  election  be- 
tween her  dower  and  the  testamentary  provisibn,  and  in  favor  of  the 
latter,  she  will  be  held  to  her  election  at  law  as  well  as  in  Equity. 
There  is  no  difference  m  principle  between  the  Courts  of  law  and 
Equity  on  this  subject.  The  difficulty  of  reaching  the  justice  of  the 
case  has  frequently  thrown  these  questions  into  Equity.* 

45.  Equity  will  not  interpose  to  compel  an  election,  unless  1,  the 
devise  is  expressed  or  strongly  and  necessarily  implied  to  be  a  substi- 
tute; 2,  clearly  inconsistent  with  dower;  3,  where  the  whole  will 
woukl  be  overturned  by  an  allowance  of  dower.' 

46.  Instances  of  inconsistency,  are  where  the  interest  of  one  third  of 
the  amount  of  sales  of  the  whole  land  is  given  to  her  for  life.  So 
where  the  rents  of  lands  are  charged  with  the  maintenance  and  educa- 
tion of  children,  and  provision  is  made  for  selling  lands  to  pay  debts.' 

47.  A  testator  devises  one  third  of  his  estate  to  his  wife,  the  other 
two  thirds  to  his  two  children.  Held,  the  widow  could  not  claim  both 
the  devise  and  her  dower.* 

48.  A  devised  to  his  wife  an  annuity  of  £200,  to  be  issuing  out  of 
his  lands,  with  power  of  distress  and  entry ;  subject  thereto,  he  devised 
bis  real  estates  to  his  daughter  in  strict  settlement ;  and  directed  all  his 
personal  estate  to  be  invested  in  land  and  settled  to  the  same  uses.  It 
was  held  in  Equity,  that  the  claim  of  dower  was  inconsistent  with  the 
will,  1.  Because  it  would  deprive  the  trustees  of  their  possession  of  a 
part  of  the  land,  whereas  by  the  will  they  were  to  hold  the  whole,  sub- 
ject to  the  annuity  and  distress,  and  the  widow  was  to  enter  only  upon 
non-'payment.  2.  Because  it  would  diminish  the  annuity  itself,  inas- 
much as  by  entering  upon  a  third  of  the  land  in  right  of  her  dower, 
the  widow  would  sink  so  much  of  her  annuity  as  that  third  ought  to 
bear  in  proportion.  The  annuity,  being  charged  upon  the  whole  land, 
could  not,  by  an  equitable  marsbalment,  be  thrown  upon  the  remaining 
two  thirds.' 

49.  In  some  later  cases,  the  charging  of  an  annuity  upon  lands  has 
been  held  not  to  be  a  bar  of  dower. 

50.  Where  a  testator,  not  noticing  his  wife's  title  to  dower,  devises 
to  her  the  residue  of  his  personal  estate,  this  is  no  bar  of  dower,  be- 
cause the  claim  of  the  latter  does  not  break  in  upon  the  will.' 


1  13  Wend.  655.    4  Kent,  56.    French  v.  Davies,  2  Ves.  ion.  578.    (But  see  2  Con. 
S.C.  748.) 

*  Kennedy  t^.  Nedrow,  1  Dall.  418. 

»  Duncan  v.  Duncan^  2  Teates,  302.    Herbert  v.  Wren,  7  Cranch,  :OT. 

4  4  Dane,  680.  »  Villa  Real  v.  Galway,  1  Bro.  Rep.  292. 

*  Ayres  y.  Willis,  1  Ves.  230.    In  this  case,  the  claim  of  a  widow  as  devisee  is 
compared  with  that  of  a  child.    (See  further  2  Ves.  &,  Beam.  222 ;  Jac.  503.) 
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51.  And  if  only  a  part  of  Ae  lands  subject  to  dower  are  deTised 
to  the  widow,  she  may  claim  her  dower  in  the,  residue,  unless  the 
intent  is  clearly  otherwise.  So  the  devise  of  a  contingent  remainder 
in  the  whole  lands  to  the  widow  is  no  bar  of  her  immediate  title  to 
dower  by  implication,  because  the  two  estates  are  not  incompatflde* 
Nor  will  the  widow  be  barred  of  her  dower,  althou^  there  is  a  pioba* 
bility  that  the  husband  was  ignorant  of  her  right  to  cfaiim  it. 

52.  Where  the  husband  devbes  his  lands,  or  all  bis  estate,  to 
trustees,  charged  with  an  annuity  to  the  widow ;  dower  being  a  para* 
mount  claim,  equity  will  not  presume,  from  his  having  disposed  of  all 
his  own  property,  that  he  meant  also  to  dispose  of  what  was  not  bis 
own,  unless  peculiar  circumstances  justify  such  construction.^ 

53.  If  the  lands  subject  to  dower  wotdd  be  insufficient  to  meet  the 
charges  made  upon  them,  dower  would  probably  be  baned ;  and,  it 
seems,  a  reference  may  be  granted  to  ascertain  the  ftct.' 

54.  A  widow,  receiving  a  legacy  fi>r  her  release  of  dowvr,  is 
deemed  a  purchaser,  and  shall  be  fully  paid  before  other  legatees; 
even  though  the  legacy  be  not  the  only  consideration  of  such  release. 
Her  clum  is  even  paramount  to  that  of  creditors.  By  relinquisbing 
her  dower,  she  discharges  a  highly  favored  debt  due  from  the  testator ; 
and  relieves  his  real  estate  from  a  lien  in  her  favor,  which  would  have 
preference  to  any  that  he  himself  could  have  created.  Hence,  whoe 
the  widow  filed  a  creditor's  bill  in  Chancery,  praying  a  sale  of  the 
real  estate,  for  payment  of  debts ;  and  subsetpiently  presented  a  petir 
tion,  alleging  that  she  accepted  a  devise  from  the  husband  improvi- 
dently,  that  the  estate  was  greatly  charged  with  debts,  and  that  she 
should  receive  no  compensation  for  her  dower,  and  praying  to  be  let 
into  the  latter ;  it  was  held,  that  although  she  could  not  waive  her 
election  of  the  devise,  affirmed  by  her  bringing  this  suit,  in  the  absence 
of  any  fraud  or  mistake  ;  yet,  according  to  the  language  of  the  statute 
(of  Maryland)  she  was  '^  a  purchaser  with  fair  consideration,''  both 
at  law  and  in  equity,  and  that  the  creditors,  having  jobed  with  her  in 
an  application  for  snde,  could  not  now  claim  to  be  paid  in  preference 
to  her,  but  in  order  to  have  equity,  must  do  equity,  and  allow  her 
legacy  in  friil.f 

55.  Where  devises  and  legacies  are  proportionably  abated  to  make 
up  the  portion  of  a  post-testamentary  child,  the  widow's  legacy  shall 
be  taken  into  account,  in  estimating  the  amount  to  be  deducted  from 
each  of  the  other  bequests.  But  the  jpost^tesiamentary  child,  in  order 
to  claim  a  ratable  portion  of  the  widow's  legacy,  must  take  his  share 


1  Lord  Dorchester  v.  £ffinghani,  Coop.  334.  Hitchins  v.  Hitchini,  Free]ii.S41.  In- 
cledon  v.  Northcote.  3  Atk.  435.  French  v.  Daviei,  3  Ves.  Jr.  577, 681.  Fostfer  o. 
Cook,3Br.351.    Wood  o.  Wood,  5  Paige,  596. 

*  Pearson  v.  Pearson,  1  Br.  293. 

>  Anth.  Shep.  451.  Borridge  e.  Biadyl,  1  P.  Wms.  127.  Blower  e.  Monet,  8 
Vex.  sen.  242.     Heath  «.  Dendj  1  Ross.  545.    Maipret,  Ac.  1  Bluid,  208.     . 
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of  tbe  real  estate  subject  to  dower.  In  Illinois,  a  statute  proyides 
that  if  by  the  widow's  renuneiation  of  her  legacy,  other  legacies  are 
increased  or  diminished,  tbe  Court  shall  equalize  them/ 

56.  If  tbe  provision  by  will  is  stated  to  be  for  the  widow's  own 
support,  and  the  support  and  education  of  her  children,  and  she  elects 
her  dower;  the  bequest  fails  in  totOi  and  cannot  be  apportioned  for  the 
bene6t  of  the  children.' 

57.  If  the  testator  devises  real  and  personal  estate  to  the  widow  in 
lieu  of  dower,  and  the  whde  of  his  property,  subject  to  such  devise, 
to  \as  executors  m  trust  y  and  the  widow  afterwards  elects  her  dower ; 
the  property  included  in  the  first  devise  does  not  pass  by  the  second, 
but  is  <Ustributed  to  the  next  of  kin.' 

58.  The  principles  above  stated  belong  to  the  Elnglish  law,  and, 
independently  of  statutory  provisions,  are  generally  adopted  in  this 
country.  But  in  the  States  of  Massachusetts,  Vermont,  Pennsylvania, 
Maryland,  (with  slight  modification)  Virginia,  Illinois,  New  Hampshire 
and  Alabama,^  the  widow  cannot  claim  both  the  provision  made  by  will 
and  dower  also,  imless  such  plainly  appears  to  have  been  the  testator's 
intentioQ.  In  Pennsylvania,  Maryland  and  Uliadls,  this  intention  must 
be  shown  by  ad  express  declaration  in  the  will.  In  Alabama,  where 
the  devise  is  '^  not  satisfactory  "  to  her,  the  widow  may  waive  it  and 
claim  dower.' 

59.  In  Missouri  and  Delaware,  the  statutoiy  provision  applies  only 
to  a  devise  of  real  e$tate^^  and  in  Missouri  bars  dower  only  in  land  of 
which  the  husband  died  seised. 

60.  In  South  Carolba,  it  has  been  held,  that  although  a  Court  of 
Chancery  might  imply  a  provision  by  will  to  be  a  bar  of  dower,  a 
Court  of  Law  could  not  do  it.^ 

61.  With  regard  to  the  time  and  mode  in  which  an  election  shaU 
be  made,  it  is  held  in  England,  in  those  cases  where  tbe  widow  is 
bound  to  elect,  that  if  she  enters  upon  the  estate  devised  and  enjoys 
it,  an  election  of  such  estate  will  be  presumed.  So,  if  she  partially 
accede  to  a  settlement,  she  will  be  bound  for  the  whole.  It  is  other- 
wise, where  any  act  is  done  under  an  ignorance  of  her  rights,  or  of  the 
testator's  circumstances.' 

62.  Though  a  devise  be  not  made  expressly  m  lieu  of  dower  and 
therefore  not  a  bar,  yet  the  widow  by  her  own  acts  may  make  it  such. 
Thus  if  she  contracts  with  tbe  heir,  reciting  in  the  agreement,  that  she 


«  Mitchell  «.  Blain,  5  Paige,  588.    IHin.  Rer.  L.  624. 

*  Hawley  v.  James,  5  Paige,  318.  <  lb. 

«  Herberts.  Wren,  7  Cranch,  370,  2  Yeates,  302.  1  Binn.  565.  Mass.  Rev.  St 
410.  Paid.  Dig.  220-1.  AnUi.  Sbep.  50,  450.  Illin.  Key.  L.  624.  N.  U.  L.  199. 
Alab.  L.  884.       •  Alib.  L.  258.       •  Miaso.  8t.  228.    J>ela.  St  1829, 168. 

'  Pickett  V,  Peay,  2  Con.  S.  C.  746. 

•  Milner  r.  Harewood,  17  Vez.  150.  Pusey  v.  Desbouvrie,  3  P.  Wma.  321. 
Cbalmers  v.  Storil,  2  Vez.  and  Bea.  225.  Duncan  v.  Duncan,  2  TeateB.  305.  Some 
of  these  cases  sustain  the  principle  stated  *m  the  text  rather  by  analogy,  tnan  directly. 
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receives  certain  things  in  satisfaction  of  the  devise  and  in  lieu  of  dower ; 
she  shall  be  barred  of  the  latter.  Dower,  before  assignment,  bemg  a 
right  of  action  merely,  may  be  released  without  formal  conveyance, 
by  acts  and  agreements.' 

63.  A  widowj  to  whom  property  was  bequeathed  net  expressly  but 
construcdvely  m  lieu  of  dower,  having  occupied  the  house  devised  to 
her,  and  received  other  property  given  her  by  the  will  and  disposed 
of  a  part  of  it,  fourteen  years  afi^  the  husband's  death  claimed  her 
dower.  Held,  a  reasonable  time  for  her  election  had  elapsed,  and  she 
could  not  now  waive  the  devise.' 

64.  In  the  absence  of  any  election,  whether  the  widow  shall  take 
her  dower  or  the  provision  made  for  her  by  will,  seems  to  be  a  point 
somewhat  differently  settled  in  different  States.  In  Ohio,'  if  she  bSis 
to  elect,  the  law  gives  her  dower.  But  in  Massachusetts,  if  the  pro- 
vision by  will  is  more  beneficial  than  dower,  an  acceptance  of  the 
former  will  be  presumed.^  And  the  general  rule  is  undoubtedly,  that 
the  widow  will  be  understood  to  accept  the  devise  or  legacy,  unless 
she  expressly  declare  a  contrary  determinaUon. 

65.  In  many  of  the  States,  a  definite  time  is  fixed  within  which  she 
shall  make  a  formal  election.  In  Massachusetts,  Ohio,  North  Caro- 
lina and  Illinois,  within  six  months  from  probate  of  the  will;  in 
Vermont,  sixty  days ;  in  Connecticut,  the  same,  (from  the  time  cS 
exhibition  of  claims) ;  in  Maryland,  ninety  days  ;  in  Missouri,  twelve 
months.'  In  Alabama,'  one  year.  In  Pennsylvania  and  New  York, 
one  year  from  the  testator's  death  ;  in  Pennsylvania,  upon  a  suranrans 
from  any  party  interested.  In  Delaware,  thirty  days  from  such  sum- 
mons. In  Virginia  and  Kentucky,  upon  a  renunciation  within  one 
year  from  his  death,  the  widow  shall  be  entitled  to  one  thii-d  of  the 
slaves  for  life.^ 

66.  The  statutes  of  the  several  States  designate  th/e  form  in  which 
an  election  shall  be  made.  It  is  done  sometimes  by  a  personal 
appearance  of  the  widow  before  the  court  of  probate,  but  generally 
by  the  filing  of  a  written  declaration  which  becomes  matter  of  record. 
In  Virginia  and  {Kentucky,  either  openly  in  Court  or  by  deed.  In 
New  York,  by  an  entry  upon  or  suit  for  the  land. 

67.  But  in  New  York  it  has  been  held'  in  Chancery,  that  where  a 
widow  by  deed  relinquishes  the  testamentary,  provision,  ivcords  the 
deed,  and  notifies  the  executors  and  trustees  or  the  tenant  of  the  land 
of  her  election,  who  thereupon  recognise  her  right  of  dower  and  make 


1  Shotwell  V.  Sedam,  3  Ohio,  12. 

>  Reed  v.  Oickennan,  12  Pick.  146.  *  Walk.  Intro.  325. 

«  MerriU  v.  Emery,  10  Fiek.  507 

•  Maw.  Rev.  St.  410.    Walk.  325.    lUin.  Rev.  L.  624.    AnUi.  Shep.  50.451.    1  N. 
C.  Rev.  St.  613.    Dut.53.  ^      ' 

•  Alab.  L.  258. 

'  Anth.  Shep.  483, 648.    I  N.  Y.  R.  S.  742.  »  Hawley  v.  James,  5  Paige,  318. 
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payrnents  on  account  of  it ;  this  is  equiralent  to  the  formalities  pre- 
scribed by  the  statute  and  an  entry  upon  or  suit  for  any  part  of  the 
lands  is  sufficient. 

68.  Another  method  of  barring  dower  is  by  a  jointure.    This  will 
make  the  subject  of  a  distinct  subsequent  title. 


CHAPTER  XL 


ASSIGNMENT  AND  RECOVEKY  OF   DOWER.     FORMS  OF  PRO- 
CEEDING. 


1.  NeceMi^  of  aMiffnment. 

S.  Native  <M  estate  before  aasignment. 
11.  Tenancy  in  common  with  the  heirs,  in 

Massachusetts,  &c. 
14.  Assignment  not  requiied  in  Eqaitj. 
18.  Quarantine.  I 

24.  Assignment  by  the  heir  or  other  tenant 
90.  Action  at  law  for  dower. 
33u  When  the  only  remedy. 

33.  View. 

34.  Damages. 
37.  Demand. 
41.  Uow  computed. 


44.  Costs. 

45.  Bill  in  Equity  for  dower. 

52.  Assignment  by  Psobate  Court. 

53.  Whether  it  supersedes  other  remedies. 
59.  Forms  of  proceeding. 

61.  How  far  evidence  of  title. 
63.  When  adverse  and  compulsory  or  oth- 
erwise. 
70.  Application  tor  assignment — hy  whom. 

73.  Wrong  assignment — ^how  remedied.    • 

74.  Assignment — when    it    may    be    de- 

manded. 

75.  Limitation  of  suit  for  dower. 


1.  Although  by  tbe  death  of  the  husband  the  right  of  the  widow 
to  dower  becomes  consummate,  yet^  in  general,  she  has  no  title  to  any 
specific  lands  and  no  right  of  entry  upon  them,  until  her  dower  is  aS' 
iigntd  or  admeasured  by  the  heir  or  other  tenant  of  the  freehold,  or  in 
a  course  of  legal  proceedings.     She  has  only  a  right  in  adum.^ 

2.  Upon  this  principle,  a  mere  judgment  for  dower  in  a  suit  brought 
by  tbe  widow,  gives  her  no  right  of  entry  like  a  judgment  in  other  real 
actions ;  even  though  the  dower  is  to  be  assigned  in  common,  and  will 
therefore  be  rendered  no  more  certain  by  the  assignment.' 

3.  In  Pennsylvania,  the  widow  of  a  tenant  in  common  cannot 
before  assignment  maintain  a  writ  of  partition.'  But  in  New  York,  it 
IS  intimated,  that  although  the  widow  is  not  properly  made  a  party  to 


>  Gilh.  Ten.  96.    9  Mass.  13.    3  Cow.  638.    19  Wend.  528.     3  Ohio,  13.    13 
Pick.  35. 


•  Hildreth  v.  Thompson.  16  Mass.  191.    Co.  Lit  34  b. 
»  Brown  v,  Adams,  3  Whart.  186. 
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a  partition  among  heirs,  devisees,  &c.,  and  canndt  recover  her  dower 
by  process  of  partition,  where  the  husband  was  sole  seised ;  she  iaa 
proper  party  to  such  partition,  where  he  was  a  tenant  m  common.^ 

4.  So,  in  general,  it  is  no  defence  to  an  ejectment  against  the  widow 
brought  by  the  heir  for  lands  descended  to  him,  or  by  a  devisee,  that 
he  has  failed  to  assign  dower  therein.  That  part  of  the  land  which 
the  widow  is  specially  authorized  to  occupy  without  assignment  (as 
will  be  seen  hereafter),  is  of  course  excepted  from  this  remark.' 

5.  A  quiet  possession  of  the  land,  and  actual  receipt  of  the  rents 
and  profits  for  six  years,  is  not  equivalent  to  a  legal  assignment,  so  as 
to  give  the  wife  a  freehold  estate  ;  but  constitutes  either  a  disseisin  or 
tenancy  at  will.* 

6.  But  after  dower  has  been  set  off,  the  widow  may  enter  before 
return  of  the  writ.* 

7.  It  has  been  held  in  New  York,*  that  before  assignment  the 
widow  may  release,  but  cannot  transfer,  her  right,  and  in  Maine  and 
Kentucky,*  that  it  cannot  be  taken  in  executk>n.  But  in  Ohio/  a 
conveyance  by  the  widow  of  her  dower  before  admeasurement,  is  not 
void,  and  will  not  be  set  aside  on  application  of  a  purchaser  who  has 
entered  and  enjoyed.  He  can  only  claim  to  have  his  title  perfected. 
But  no  transfer  can  be  made  which  will  justify  a  suit  for  dower  in  the 
purchaser's  own  name. 

8.  The  interest  of  the  widow  hedxe  assignment  is  not  a  proper 
subject  of  lease.  Hence  a  covenant,  in  an  instrument  purporting  to 
be  a  lease  of  such  interest,  to  pay  her  a  certain  sum  annually  as  a 
rent,  ih  consideration  of  her  forbearing  to  exercise  her  right  to  dower, 
is  merely  personal^  and  doe^  not  run  with  the  land  or  bind  an  assignee 
of  the  supposed  lessee.  Neither  can  such  transaction  have  the  eShct 
of  a  release,  which  must  operate  presently  and  absolutely.* 

9.  The  widow  having  before  assignment  a  mere  rigkt  of  actUm, 
this  may  be  lost  to  her  without  the  formality  of  a  conveyance ;  as  for 
instance,  by  an  award.* 

10.  In  Connecticut,  upon  a  construction  of  the  statute  concerning 
dower,  it  has  been  held  that  immediately  upon  the  husband's  death, 
the  widow  becomes  a  tenant  in  common  with  the  heirs,  and  may  enter 
without  assignment.  She  is  not  regarded  as  a  tenant  under  the  heirs  J* 
But  in  New  York,  the  statute  substituting  ejectment  for  the  fonner 
remedy  of  the  writ  of  dower,  has  not  the  effect  to  make  the  widow  a 


1  Coles  V.  Coles,  15  John.  319. 

>  Evans  «.  Webb,  1  Yeates,  424.   Moore  v.  Gilliam,  5  Man.  346. 

•  Windham  «.  Portland,  4  Mass.  364.  «  Co.  Lit  37  b.  n.  3. 

•  2  Cow.  638.    10  Wend.  414,  13.  584. 

<  Nason  v.  Allen^  Oieenl.  479.     Shields  v.  Batts,  5  J.  J.  Mar.  15. 
7  Todd  V.  Beatly,  Wright,  461.    Douglass  v.  McCoy,  5  Ohio,  527. 

>  Croade  o.  Ingnham,  13  Pick.  35. 

•  Cox  V.  Jagger,  2  Cow.  638.    3  Ohio,  12. 
^  Stedman  v.  Fortuie,  5  Conn    462. 
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teaant  ia  comiooB  with  the  heirs.  Her  title  is  still  a  mere  right  of 
action.' 

11.  In  Massachusetts,'  the  widow  may  occupy  the  land  with  the 
heirs,  or  receive  one  third  of  the  profits,  until  they  object.  This  was 
also  allowed  in  England  by  the  ancient  law,  as  ^*  cationabile  estoverium 
in  communi.^'    But  a  lease  by  the  widow  is  void. 

13.  In  Maine,*  she  shall  have  one  third  of  the  rents  and  profits  till 
assignment,  if  the  husband  died  seised. 

13.  These  provisions  were  probably  intended  to  give  the  widow  a 
remedy  only  against  the  heirs ;  enabling  her  to  recover  the  rents  and 
profits  fit)m  the  husband's  death  without  demand^  and  making  the 
amount  of  them  the  measure  of  her  damages.  It  seems,  they  do  not 
authorisse  an  asmmpsit  against  any  other  tenant  of  the  freehold  than 
the  heirs,  thereby  allowing  the  title  to  land  to  be  tried  in  this  form  of 
action/ 

14.  In  Equity,  a  formal  assignment  of  dower  is  deemed  unnecessary. 

15.  Thus,  in  New  York,  the  widow's  right  may'  be  reached  by 
creditors  before  assignment  by  a  process  m  Chancery.* 

16.  An  ioCuat  heir  brings  a  bill  in  Equity  against  the  widow  of  the 
deceased  for  an  account  of  rents  which  fixe  latter  had  received  as 
guardian.  The  widow  was  entitled  to  dower,  but  it  had  never  been 
assigned.  Held,  she  should  be  allowed,  in  accounting,  aae  third  of 
the  rents.* 

17.  And  the  widow  of  a  mortgagor  may  have  a  bill  m  Equity  to . 
redeem  before  any  assignment  of  dower,  because  such  assignment  does 
not  affect  her  right  of  redemption,  and  because  she  has  no  right  to 
4eniand  such  assignment  as  against  the  mortgagee  before  she  redeems. 
Nor  is  an  assignment  by  the  heirs  necessary,  because  she  could  not 
redeem  a  part  of  the  land  witho9t  the  whole.'' 

18.  To  the  g^eral  rule  that  an  assignment  o[  dower  b  necessary 
to  perfect  the  title  of  the  widow,  there  is  one  exception.  Magna 
Charta  provided,  that  the  widow  might  remain  in  her  husband's  capital 
mansion-house,  with  the  privilege  of  reasonable  estovers  or  main- 
tenance, for  forty  days  after  his  deaths  during  which  time  her  dower 
should  be  assigned.  These  forty  days  are  cidled  the  widow's  ^imtt- 
imtine.  Some  have  said  that  by  the  ancient  law  this  time  was  an 
entire  year.* 

19.  In  most  of  the  States,  a  similar  provision  has  been  expressly 
made  by  statute.  In  Massachusetts  and  New  York,*  the  widow  is 
entitled  to  possession  of  the  mansion-house  for  forty  days.     In  Ohio, 


>  Tales  r.  Paddock,  10  Wend.  628.  «  Mass.  Rey.  St.  410. 
'  Co.  Lit.  34  b.    Foster  v.  Ck>rton,  5  Pick.  185.    1  SmiUi's  St.  170. 

*  Gibson  v.  Crehore,  3  Pick.  475. 

•  4  Kent,  61.  «  Hamilton  v.  Mohun,  1  P  Wms.  118. 
V  Gibson  v.  Crehore,  5  Pick.  149.  «  Co.  Lit  32  b. 

>  Mass.  Kev.  St  411..   4  Kent,  G2. 

VOL.  I.  12 

Digitized  by  VjOOQ IC 


90  Amgnm/Mi  and  Beeavery  of  Denver,  fyc.       [Chap.  XL 

one  year.^  la  Indiana,'  Virginia^  Kentucky,  Rhode  Island,  New 
Jersey,  Alabama,  Illinois  and  Missouri,  she  may  occupy  till  dower  is 
assigned.  In  Illinois,  Kentucky,  Indiana,  Missouri,  New  Jersey,' yi> 
ginia  and  Alabamaj'  she  may  also  occupy  the  plantation  or  mes- 
suage. In  Massachusetts,  the  widow  is  also  entitled  to  a  support  fer 
forty  dajrs  ;  in  North  Carolina,  for  one  year. 

20.  In  Virginia  and  Kentucky,  if  deforced  before  assignment,  the 
widow  shall  have  a  vicontiel  writ  in  the  nature  of  a  "  de  quarantina 
babenda."  * 

21.  Quarantine  is  a  persmuil  right,  and  forfeited,  by  implication  of 
law,  by  a  second  marriage.' 

22.  It  is  said,  notwithstanding  the  widow's  right  of  occupancy,  the 
legal  title  is  still  in  the  heir.  But  it  has  been  held  in  Missouri,  that 
her  right  is  assignable,  and  in  Virginia,  that  the  heir  cannot  maintain 
an  action  for  a  trespass  to  the  mansion-house  land.* 

23.  The  widow's  right  to  occupy  the  mansion  ceases  upon  the 
expiration  of  the  quarantine,  though  dower  have  not  been  assigned  ; 
and  the  heir  may  enter  or  bring  a  suit.  Trespass  lies  against  her,  for, 
she  being  neither  a  joint-tenant  nor' tenant  in  common  with  the  owner 
of  the  inheritance,  the  latter  would  otherwise  be  without  remedy.^* 

24.  By  the  ancient  common  law,  dower  was  assigned  by  the  heir, 
subject  to  the  judgment  of  the  '^  pares  curise,"  in  case  of  any  dis- 
pute. But  the  assignment  might  be  made  by  any  tenant  of  the  free- 
hold ;  and  this  seems  to  be  the  universal  rule  in  the  United  States. 

25.  If  the  land  id  ki  possession  of  a  wrongful  occupant,  as,  for 
instance,  a  disseisor  or  abator,  the  widow  is  not  bound  in  law  to  wait 
for  her  dower  until  the  heir  asserts  his  title,  but  may  compel  the 
terre-tenant  to  make  an  assignment.  This  will  be  valid,  unless  he  is 
in  possession  by  fraud  and  covin  of  the  widow  for  the  purpose  of'  ob- 
taining dower ;  in  which  case  the  heir  may  avoid  the  assignment, 
although  equally  made  by  the  sheriff  after  judgment.  None  however 
can  assign  dower  except  those  who  have  a  freehold,  and  against 
whom  an  action  would  lie.' 

26.  Lord  Coke  says,'  if  the.  husband  have  conveyed  several  lands 
to  different  persons,  and  one  of  them  assign  to  the  widow  in  satisfac- 
tion of  her  whole  dower,  the  others  cannot  avail  themselves  of  such 
assignment.  But  if  a  part  of  the  lands  descend  to  the  heir,  and  he 
assign  in  full  satisfaction  of  her  whole  dower,  a  grantee  of  another 


»  Walk.  Intro.  231,  324.    (1  N.  C.  Rev.  St.  617.)  *  Ind.  Rev.  L.  209. 

>  1  Vir.  Rev.  C.  170.    AlaJbama  L.  260.    Misao.  St  229.    lUin.  Rev.  L.  837.    N. 
J.  Rev.  C.  397.    1  Ky.  Rev.  L.  573. 

*  1  Vir.  Rev.  C.  170.  »  Co.  Lit  32  b. 

*  Branson  v.  Taney,  1  Bad.  &  Dev.  77.    Stokes  r.  McAllister,  2  Misso.  163.    Lath- 
am V.  Latham,  3  Call,  181 . 

7  Jackson  v.  O'Oonaghy,  7  John.  247.    M'CuUy  v.  Smith,  2  Bai.  103. 

*  Co.  Lit  35  a.    3  Co.  78.    4  Dane,  669. 

*  Co.  Lit.  35  a.    (Perk.  s.  402  con.) 

*  The  action  brought  (in  South  Carolinn)  was  trespass  to  try  tide.    This  or  i 
other  simUar  remedy  most  of  course  be  requisite. 
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portion  of  the  land,  being  sued,  may  vouch  the  heir,  who  may  plead 
this  assignment  in  bar,  there  being  a  privity  between  the  heir  and  the 
grantee. 

27.  In  Virginia,  Kentucky,  Missouri,  New  Jersey  and  Delaware,* 
statutes  provide  that  it  shall  be  no  defence  against  a  suit  for  dower, 
that  another  person  has  assigned  it,  unless  this  assignment  be  shown 
to  be  in  satisfaction  of  dower  from  the  lands  in  question. 

28.  In  some  cases,  where  the  widow  brings  a  suit  against  the  terre- 
tenant,  and  the  latter  vouches  the  heir,  the  tenant  may  ''go  in  peace,'' 
and  judgment  shall  be  given  against  the  heir  alone.  Thus,  if  the  heir 
IS  vouched  as  having  assets  in  the  same  county,  which  the  demand- 
ant acknowledges,  judgment  shall  be  against  the  heir ;  otherwise, 
against  the  tenant,  and  for  him  over  in  value.  If  the  heir  has  assets 
in  the  county  only  in  part,  the  judgment  is  conditional.' 

29.  The  right  of  the  heir  to  assign  dower  is  not  impaired  by  the 
statutory  provisions  for  such  assignment,  which  exist  in  all  the  States^ 
and  will  be  hereafter  mentioned.' 

30.  As  has  been  already  intimated,  the  widow  may  maintain  an 
action  for  her  dower,  where  it  has  not  been  voluntarily  assigned  her, 
against  the  heir,  or  the  tenant  or  immediate  owner  of  the  freehold. 
If  no  dower  has  been  assigned,  the  form  of  action  is  a  writ  of  dower 
imde  mkU  habet;  if  it  has  been  assigned  in  part,  a  writ  of  right  of 
dower,  which  lies  also  in  the  former  case.*  The  writ  unde  n^U  habet  is 
the  only  one  provided  in  Massachusetts,  Maine,  Virginia  (it  seems) 
and  Kentucky.^ 

31.  The  writ  of  ^'tmde  nihU  habet"  lies  only  against  a  tenant  of 
the  freehold* 

32.  A  suit  for  dower  in  most  of  the  States  may  always  be  brought 
at  the  election  of  the  widow ;  and  it  is  the  only  remedy,  where  the 
right  is  not  conceded,  but  dower  is  claimed  in  lands  of  which  the  hus- 
band was  not  seised  at  his  death ;'  as,  for  instance,  those  which  he 
conveyed  or  mortgaged  without  her  signature  to  the  deed.  And  if  he 
conveyed  different  parcels  to  several  persons,  the  widow  shall  be  en- 
dowed proportionally  from  each,  and  they  cannot  be  joined  in  suit. 
So  it  has  been  held  in  Kentucky,  that  the  Probate  Court  cannot 
assign  dower  in  an  equitable  estate.  But  if  a  mortgagee  of  the  hus- 
band assent  to  an  assignment  by  the  Probate  Court,  although  it  has 


'  1  Vir.  Rey.  C.  170.    1  Ky.  Rev.  L.  574.    Mimo.  St  231.    1  N.  J.  Rev.  C.398. 
Dela.  St.  1629, 165. 
»  Co.  Lit  39  a,  n,  6.  »  Moore  ».  Waller,  2  Rand,  418. 

•  4  Dane,  6G5,  672.    Stearns  on  R.  A.  300. 

•  Mm.  Rev.  St.  616.    1  Smith's  St.  168.    1  Ky.  R.  L.  573. 

•  Miller  V.  Beverly,  1  Hen.  &  M^  366.    Hurd  v.  Grant,  3  Wend.  340. 

7  Sheafe  v.  O'Neil,  9  Mass.  9.  Ind.  Rev.  L.  210.  Rintch  v.  Cunningham,  4 
Bibb.  462.  Fosdick  v.  Gooding,  I  Greenl.  30.  Hawkins  v.  Page,  4  Mon.  137. 
Watkins,  9  John.  245.  Pinkham  v.  Gear,  3  N.  H.  163.  6  lb.  243.  Co.  Lit.  34  b. 
Ayer  v.  Spring,  10  Mass.  83.  lUin.  Rev.  L.236-7.  Dela.  St.  1829, 164.  Taylor  v.- 
Brodrick,  1  Dana,  347.  Yischer  v.  Conant,  4  Cow.  396.  Ostrander  v.  Kneeland,  20 
John.  276. 
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no  jurisdiction  in  such  case,  the  assignment  will  be  good.     WiAout 
such  assent  it  would  be  absolutely  void. 

33.  If  the  widow  resorts  to  an  action,  the  assignment  is  made  upon 
execution  by  the  sheriff,  and  in  general  upon  a  view.  Hence  a 
description  by  metes  and  bounds  in  the  writ  is  unnecessary.  In  lilinob^ 
such  description  is  given  in  the  judgment  upon  petition,  and  in  Ken* 
tucky,  in  the  judgment  upon  a  writ  of  dower.  In  Delaware,  no  view 
is  granted.  And  in  New  York  it  is  not  of  course  allowed,  but  only 
upon  affidavit,  for  cause. 

34.  By  virtue  of  the  ancient  St.  of  Merton,  20  Hen.  3,  in  a  suit 
for  dower,  the  widow  may  have  judgment  for  damages,  as  well  as  for 
the  land,  but  only  where  the  husband  died  seised.^  A  lease  for  years, 
however,  will  not  prevent  such  recovery,  as  it  does  not  affect  the 
seisin,  but  merely  the  possession.  This  principle  has  been.adopted  by 
statute  in  Pennsylvania  and  Kentucky,  (where  the  St.  of  Merton 
seems  to  be  literally  copied),  and  was  setded  by  an  early  decision, 
and  is  now  adopted  by  statute,  in  New  York.' 

35.  In  Soudi  Carolina,  no  damages  are  recov^ed.  BUere»t  is 
allowed,  where  the  husband  died  not  seised.' 

36.  In  Missouri  it  is  provided,  that  execution  for  damages  shall  run 
only  against  the  land  in  which  dower  is  awarded.  Also,  that  if  the 
widow  die  before  judgment,  this  shall  be  rendered  for  damages  anlyj^ 

37.  In  England,  a  widow  cannot  recover  her  dower  without  a  pre* 
vious  demand  for  it.  It  is  a  good  plea  by  the  defendant,  that  he  bath 
been  always  ready  and  yet  is,  to  render  dower ;  because  the  heir 
holdeth  by  title,  and  doth  no  wrong  till  a  demand  be  made,  which 
manifestly  distinguishes  this  case  from  other  actions  for  recovery  of 
land  and  damages.  And  it  is  said  she  shall  have  no  damages  wl»ere, 
before  assignment,  she  has  had  the  use  of  the  land ;  as  where  she  has 
an  estate  for  years.' 

38.  In  general,  a  previous  demand  is  necessary  to  maintain  an  ac- 
tion for  dower  m  the  United  States.  Otherwise  in  New  Yoric ;  and 
even  damages  may  be  recovered  without  demand.  But  the  plea  of 
**  tbut  temps  prist "  is  a  good  defence  against  the  claim  for  damages, 

39.  A  demand  for  dower  may  be  by  parol  And  an  agent  may 
make  the  demand  without  any  written  power  of  attorney,  and  else* 
where  than  on  the  land.*  It  should  be  made  upon  him  who  is  tenant 
of  the  freehold  at  the  time  of  demand,  though  he  were  not  such 
tenant  at  the  death  of  the  husband.' 


1  4  Kent,  64.    Co.  Lit.  32  b. 

s  4  Kent,  64.    Embiee  «.  EUis,  2  John.  119.  Purd.Di2.S21.    3Teate8,88.   1  Ky. 
ReY.L.574.    5  Mon.  283. 

*  Hey  ward  «.  Cuthbert,  1  M*Cord,  386.    Wright  v.  Jennings,  1  Bai.  277. 
<  Miuo.  St.  232-3.  »  Co.  Lit.  33  a.  and  n.  3. 

*  Jackson  V.  Churchill,  7  Cow.  287.  Hitchcock  v.  Harrington,  6  John.  290.    Baker  «. 
Baker,  4  Greenl.  67.   Bear  v.  Snyder,  11  Wend.  592.    Leavitt».  Lamprey,  13  Pick.  382. 

*  It  might  be  otherwise,  if  an  assignment  were  required  on  dmand,  instead  of  a 
fixed  time  from  demand. 
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40.  In  Io(fiana,  if  tbe  hmis,  &c.  reside  out  of  the  county  where 
'  the  major  part  of  the  lands  lie,  or  any  of  them  are  minors  without  a 

guardian,  a  demand  is  unnecessary.     A  similar  provision  in  Illinois.' 

41.  The  St.  of  Merton,  by  its  terms,  seeihs  to  compute  damages 
fiom  the  husband's  death.  But  by  construction,  they  are  estimated 
only  from  the  demand.  This  is  expressly  provided  in  Maine,  New 
Hampshire  and  Rhode  Island.' 

42.  In  New  York  and  New  Jersey,  damages  agamst  the  htir  are 
estimated  from  the  husband's  death  ;  against  any  other  person,  from 
demand.' 

43.  The  husband  is  held  to  have  died  seised,  though  he  mortgaged 
the  land,  and  the  debt  had  become  due,  if  no  entry  or  foreclosure  had 
taken  place  under  the  mortgage.^ 

44.  In  New  York,  if  tbe  tenant  of  the  freehold  assign  during 
quarantine,  no  costs  shall  be  recovered  in  an  ejectment  for  dower* 
But  if,  after  quarantine,  he  offer  to  assign,  though  before  sujt  brought, 
costs  are  allowed.* 

45.  Dower  is  an  important  subject  of  Equity  jurisdiction ;  which  has 
become  so  common  a  resort  for  the  enforcing  of  this  claim  in  England, 
that  a  distinguished  judge  remarked,  that  writs  of  dower  had  almost 
gone  out  of  practice.  This  jurisdiction  was  never  questioned  for  all 
purposes  of  mere  discovery.  The  difficulty  of  obtaining  access  to 
title-deeds-  in  the  hands  of  the  heir ;  of  ascertaining  the  precise  lands 
from  which  dower  is  to  be  assigned,  and  their  relative  value ;  and  of 
procuring  a  fair  assignment  of  one  third  of  the  estate ;  presents  a 
strong  case  for  the  interposition  of  Chancery,  to  remove  all  impedi- 
ments in  the  way  of  the  legal  title.  And  although  the  further  power 
of  rv/ie/ was  formerly  doubted,  it  is  now  fully  settled  that  Equity  has 
in  all  cases  concurrent  jurisdiction,  through  commissioners  or  other* 
wise,  actually  to  assign  dower,  unless  the  title  is  disputed,  and  then  it 
sends  the  case  to  an  issue  at  law.  In  Maryland,  although  the  limi* 
tatioD  last  named  was  formerly  recognised,  it  seems  to  be  now  dis- 
claimed, and  the  Court  of  Chancery  asserts  its  full  concurrent  juris- 
diction with  other  courts,  to  settle  even  a  disputed  legal  title." 

46.  It  was  remarked  by  Lord  Alvanley,  then  Master  of  the  Rolls, 
in  a  case  which  has  been  called  "  the  pole-star  of  the  doctrine,"  that 
a  dowress  stands  on  the  same  footing  as  an  infant,  in  the  view  of 
Equity,  and  that  it  would  be  unconscientious  to  turn  her  over  to 
law  for  the  recovery  of  a  provision  necessary  to  her  immediate  sub- 


>  ind.  Key.  L.  209-10.    lUin.  Rev.  L.  238. 

•  4  Kent,  64.    1  Smith's  L.  169.    N.  H.  L.  88.    R.  I.  L.  189.    (See  3  Pick.  479.) 
»  4  Kent,  64.    1  N.  J.  Rev.  C.  397.    1  N.  Y.  R.  S,  742. 

♦  Hitchcock  V,  Harrington,  6  John.  290.  »  Yates  v.  Paddock,  10  Wend.  528. 

*  Tothill,  145.  Goodenough  v,  Goodenough,  Dickens,  795.  5  John.  Cfaa.  462.  7 
Cranch,  370.  1  Story  on  Equity,  576-7-8.  Powell  v.  Monson,  &c.  3  Mas.  347. 
WeUs  r.  Beall,  2  Gill  A  J.  463.    Steiger  c.  Hillen,  5  GUI  &  J.  127. 
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sisteDce,  when  she  has  been  compelled  to  resort  to  Equity  ibr  dis- 
covery.* 

47.  In  some  respects,  Chancery  pves  a  relief  more  perfect  than 
can  be  obtained  at  law.  Tbus,  although  at  law  the  widow  recoveis 
damages  fix>m  the  time  of  demand,  yet  if  either  she  or  the  tenant  dies 
before  they  are  assessed,  they  are  thereby  lost.*  While  Equity, 
although  awarding  no  damages  as  such,  in  this  case  as  m  all  others, 
will  order  an  accouilt  of  rents  and  profits,  from  the  husband's  death,  if 
he  died  seised.  In  fkigland,  by  a  very  recent  act,  and  also  in  New 
York,  such  account  is  limited  to  six  years  previous  to  commencement 
of  suit.  The  rents  and  profits  go  to  the  executor,  not  to  the  heir, 
of  the  widow.* 

48.  But  though,  m  favor  of  the  widow,  the  interposition  of  Chan- 
cery may  sometimes  be  peculiarly  requisite  in  cases  of  dower,  yet,  in 
general,  Equity  follows  the  law,  the  parties  are  to  stand  on  their  legal 
ri^ts,  and  nothing  will  be  efiectual  as  a  bar  of  dower  in  ixjuity 
which  would  not  be  such  at  law,  unless  there  be  fraud  and  imposition, 
or^ome  counter  Equity  against  the  widow's  claim.  Thus  Equity  will 
not  cure  any  defect  m  the  form  of  a  release  of  dower.' 

49.  Wbedier  Chancery  will  sustain  a  bill  for  discovery  and  reBef 
in  favor  of  a  widow  against  a  purchaser  of  the  land  {<x  valuable 
consideration  and  without  notice,  is  a  doubtful  point.^ 

50.  Generally  speaking,  in  America,  fewer  cases  occur  in  regard  to 
dower,  in  which  the  aid  of  a  Court  of  Equity  is  wanted,  than  in 
England,  from  the  greater  simplicity  of  our  titles,  the  rareness  of 
family  settlements,  and  the  general  distribution  of  property  among  all 
the  descendants  in  equal  or  nearly  equal  proportions.  Such  instances 
however  sometimes  occur.  As  where  the  husband  was  a  tenant  in 
common,  and  a  partition,  account  or  discovery  is  rendered  necessary. 
So  where  the  lands  are  held  by  various  purchasers ;  or  the  relative 
values  not  easily  ascertainable,  as  is  the  case  when  they  have  become 
the  site  of  large  manufacturing  establbhments ;  or  where  the  tight  is 
affected  with  numerous  or  conflicting  equities.* 

51.  In  New  Jersey,  although  possessing  a  court  with  full  Chan* 
eery  powers,  dower  is  considered  as  exclusively  within  the  cognisance 
of  the  common  law  courts,  except  for  discovery.  By  a  very  late 
statute,  however,  Chancery  jurisdiction  upon  this  subject  is  extended 
to  the  Prerogative  and  Orphan's  Courts.*  . 

52.  In  the  United  States,  suits  for  dower  both  at  law  and  in  Chan* 
eery  are  comparatively  of  rare  occurrence.    The  statute  law  of  all 


>  1  8toTj,  679.    Curtis  v.  Curtis,  2  Bro.  Cha.  620-30-34. 

«  1  Story,  577.    2  Paige,  377.    4  Kent,  70  &  n.  2.    Coons  v.  Nail,  4  Litt  (Kj.)  264. 

*  Powell  V.  Monson,  &o.,  3  Mas.  360. 

*  1  Story,  585.  »  lb.  587. 

*  Harrison  v.  Eldridge,  2  Halst.  401-2.    4  Kent,  71  and  n. 

*  It  has  been  seen  (p.  92)  that  this  defect  in  the  law  has  been  remedied  in  some  of 
the  States. 
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the  States  provides  a  summaiy  mode  for  obtaining  an  assignment  of 
dower,  by  application  or  petition  to  the  Prerogative,  Probate  or 
Orphan's  court,  having  jurisdiction  of  the  estates  of  persons  deceased.* 
The  assignment  is  made  by  commissioners  or  a  special  jury,  after 
notice  to  all  parties  interested.  It  has  already  been  stated  that  this 
course  can  in  general  be  resorted  to,  only  where  the  husband  died 
seised  of  the  land  from  which  dower  is  claimed,  and  the  widow's 
right  to  dower  is  not  disputed  by  the  heirs  or  devisees*' 
'  53.  In  Ohio,'  it  is  said,  probably  no  action  for  dower  will  lie,  but 
the  only  two  modes  of  obtaining  it  are  a  voluntary  assignment  by  the 
heir,  &€.,  and  a  petition  \  and  the  latter  is  the  only  method  where 
the  land  is  incumbered. 

54.  In  Vermont  and  Michigan,'  it  is  provided  that  the  widow  may 
recover  her  dower  as  the  law  directs.  Under  this  clause,  an  action 
for  dower  may  undoubtedly  be  maintamed,  although  in  Vermont  sub- 
sequent provision  is  made  for  an  assignment  by  the  Probate  Court. 

55.  In  New  York,^  the  action  of  dower  is  abolished;  but  the 
remedy  of  cgectment  is  provided  for  the  recovery  of  dower  before 
assignment.  In  this  suit,  commissioners  are  appointed  to  make  an 
admeasurement,  and  possession  is  given  accordingly. 

56.  In  Delaware,*  provision  is  made  for  an  assignment  by  the 
Orphan's  Court;  but  the  action  of  dower  is  also  recognised  and 
regulated. 

57.  In  Pennsylvania,*  the  question  recently  arose,  how  far  the 
ooimnon  law  remedy  for  recovery  of  dower  had  been  superseded  by 
the  statutory  provisions  for  an  assignment  m  the  Probate  Court.  The 
action  was  a  writ  of  dower  wfide  nihil  habet.  The  husband  had  been 
a  tenant  m  common  with  the  defendant.  It  was  contended  by  the 
counsel  for  the  latter,  that  the  common  law  right  of  dower  was  abro- 
gated by  the  statute  law,  .which  had  created  an  estate  for  the  widow 
in  Ueu  of  dower;  and  that  no  remedy  therefore  would  lie  for  its 
recovery  except  that  expressly  provided.  On  the  other  hand  it  was 
contended  for  the  pfaiintiff,  that  such  a  construction  would  impair  the 
right  of  a  trial  by  jury.  The  court  held,  that  although  the  right  of 
the  widow  was  given  by  statute,  yet  this  was  merely  declaratory  or 
in  affinnance  of  the  common  law ;  that  in  this  case  of  tenancy  in 
common,  the  Probate  Court  would  have  no  jurisdiction ;  neither  could 
the  widow  mamtain  a  writ  of  partition;  and  therefore  the  action 
brought  was  her  only  remedy.    Judgment  for  the  plaintiff. 

58.  And  probably  the  remark,  made  in  New  York  and  South  Car- 
olina, is  equally  applicable  in  most  of  the  other  States ;  that  ''the  acts 
are  made,  not  to  vary  the  right  to  dower"  (or  supersede  the  old 


>  MaM.  Rev.  St  409.    4  Kent,  73.  «  2  N.  Y.  Rev.  St.  903-343. 

*  Walk.  Intro.  386.  *  l>ela.  St.  1829, 164, 168. 

'  1  Vt  L.  132-158.    Mich.  L.  30.  •  Brown  v.  Adams,  2  Whart.  188. 

*  In  Massachuaettfl,  this  mode  of  aasi^ment,  though  ir^memorially  practised,  ii 
Mid  to  have  been  aathoriied  merely  by  an  uifermu  from  certain  itattttet.    9  Maw.  10^1. 
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remedy),  '^but  to  iostitute^  a  more  eaqr  and  certain  mode  of  ob- 
taining iu"** 

59.  Thb  method  of  obtaining  an  assignment  of  dower  partakes 
of  the  nature  of  a  suit  b  different  degrees  in  the  several  States.  The 
proceeding  is  usually  termed  a  petiHon,  but  in  Vermont'  a  complaint. 
It  is  in  fact  eyery  where,  and  in  North  Carolina  and  Alabama'  ex- 
pressly declared  to  be,  in  its  nature  stanmary. 

60.  In  most  of  the  States,  the  retijm  of  tbe  commissioners  appointed 
by  tbe  Court  to  make  the  assignment,  is  not  made  the  foundation  of  a 
judgment  upon  which  execution  issues ;  but  only  gives  a  right  of 
entry ^  or  vests  a  title  in  the  widow,  which  authorizes  her  to  enter,  and 
which  she  may  maintain,  if  necessary,  by  a  subsequent, suit  for  pos- 
session. Neither  are  damages  ordmarily  allowed  in  this  course  of  pro- 
ceedmg.  Its  chief  object  is,  to  prevent  difficulty  and  contention  be- 
tween the  widow  and  the  heir  or  tenant,  as  to  the  jost  extent  or  aacer- 
tainment  of  her  dower .^ 

61*  In  New  York,  the  proceedings  before  the  surrogate  for  ad- 
measurement of  dower,  are  no  evidence  of  title  in  an  ejectment,  but 
merely  of  the  hcatum  of  the  land ;  but  as  to  this  they  are  conclusive. 
But  commissioners  for  assigning  dower  have  the  same  powers  as  tbe 
sheriff  under  an  execulion  ;  and  are  not  confined  to  a  mere  aa^gmnent 
by  metes  and  bounds,  but  may  exercise  a  discretion,  and  assign 
dower,  for  example,  in  miiu»,  and  such  assignment  may  be  enforced 
by  the  surrogate.* 

62.  A  record  of  the  assignment  of  dower  m  the  Court  of  Probate  is 
presumptive  evidence  that  the  assignment  was  made  upon  the  petition, 
and  with  knowledge  of  the  widow,  such  being  the  usual  course,  and 
the  proceeding  being  for  her  benefit.*    . 

63.  But  in  some  parts  of  this  country,  particularly  the  new  Western 
States,  a  mere  petition  for  dower,  which  may  be  called  mnicabh  at  its 
inception,  assumes  in  its  progress  the  character  of  an  adverse  and 
compulsory  suit. 

64.  In  Missouri,^  where  the  widow  )s  deforced  of  h^  dower,  or 
cannot  have  it  without  a  suit,  or  an  assignment  is  made  unfairly,  or 
none  is  made  for  twelve  months  from  the  husband's  death ;  she  may 
bring  a  suit,  and  shall  recover  damages,  from  the  death  of  the  husband, 
if  he  died  seised-— otherwise  from  demand.  It  lies  against  any  one  in 
possession,  or  claiming  an  bterest,  or  who  deforces  her.     The  suit  is 


1  10  Wend.  528.    1  Bay.  507. 

»  1  Vcr.  L.  158.  «  Alab.  L.  259.  '  1  N.  C.  Rev.  St.  614. 

<  Williami  v.  Morgan,  1  Litt.  167.    9  John.  245. 

»  Jacluon  V.  Dewltt,  6  Cow.  316.  Miller  v.  Hizon,  17  John.  123.  €k»ate«  v. 
Oheever  1  Cow.  460. 

•  TilBon  ».  Thomson,  10  Pick.  359.  ^  Misso.  St.  229-30-1-2. 

*  In  Massachusetts,  and  probably  elsewhere,  the  Probate  Court  has  exdvsive  iuriv- 
diction,  only  where  the  provisions  of  the  law  on  the  subject  can  be  enforced  oy  no 
other  tribunal.  In  other  cases,  it  has  merely  conourrent  jurisdiction,  which  is  taken 
away  by  the  prerious  commencement  of  proceedings  in  another  Court.  Steania  9. 
Steams,  16  Mais.  171. 
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io  fi>rm  a  petition,  and  the  assignment  by  commissioners  ;  but  a  writ 
of  possession  issues.  A  ^^writ  of  dower'*  however  may  still  be 
biought.^  In  New  Jersey,  the  right  of  suing  .is  ^ven  b  the  same 
words.     The  time  is  limited  to  forty  days.' 

65.  In  Vermont,  after  the  return  of  the  commissioners  who  assign 
dower,  ^^  said  dower  shall  remain  fixed  and  certain,"  and  all  parties 
concerned  shall  be  concluded.' 

66.  In  Sooth  Carolma,^  the  form  of  application  for  dower  is  a 
petition  to  a  common  law  court,  which  issues  a  writ  for  admeoiure^ 
ment  to  ccxnmiasioners.  They  are  sworn  to  "  put  the  widow  in  fiill 
and  peaceable  possessicMi,"  and  return  a  plat  of  the  land  with  their 
doings,  which  become  matter  of  record,  and  are  '^  final  and  conclu- 
sive." 

67.  In  New  York,'  where  an  ejectment  is  provided  for  the  recovery 
of  dower,  commissioners  are  appointed  to  admeasure  dower,  and  pos- 
session is  given  by  them  ;  but  (it  seems)  no  writ  of  possession  issues. 
After  admeasurement,  die  widow  may  have  ejectment  for  the  specific 
lands  assigned  to  her. 

68.  In  the  same  State,  it  seems,  if  the  land  in  which  dower  is 
claimed  was  alienated  by  the  husband,  such  alienation  and  the  value 
at  that  time  are  not  subjects  of  inquiry  upon  trial  of  the  ejectment, 
but  are  to  be  brought  before  the  commissioners  for  admeasurement. 
So,  a  setdemeTU  made  upon  the  wife  in  lieu  of  dower  is  not  to  be  in- 
quired into  befi)re  the  sunrogate  ;  but  set  up  as  a  defence  to  an  action 
brought  for  the  land  which  may  be  assigned  to  her.  Nor  have  the 
admeasurers  a  right  to  consider  any  post-nuptial  conveyance  by  the 
husband  to  the  wife.* 

69.  In  Delaware,^  in  the  action  of  dower,  the  Court  appoint  com- 
missioners, whose  return  is  conclusive,  and  the  foundation  of  a  writ  of 
possession  and  a  final  judgment  for  damages. 

70.  Ordinarily,  the  assignment  of  dower  b  founded  on  an  applica- 
tion made  by  the  widow  herself. 

71.  But  in  Indiana,  Virginia  and  New  Y<»rk,  it  may  be  done  on 
application  of  the  heirs  ;  in  Illinois,  -of  any  party  interested ;  in  Mis- 
souri, of  the  heir,  legatee,  guardian,  executor,  &c.  or  a  creditor  of  the 
widow  or  her  second  husband.  But  in  Missouri,  there  shall  be 
no  damages.  In  New  Jersey,  the  guardian  of  an  heir  may  apply 
for  admeasurement.*  A  purchaser  of  the  widow's  right  cannot 
claim  an  assignment,  the  sale  bemg  void ;  and  though  made  with  the 


>  MiMo.  St.  231-2.  M  N.  J.  Rev.  C.  397.  »  1  Ver.  L.  158. 

*  Scott  V.  Scott,  1  Bay,  504.    1  Brev.  Dig.  270. 

»  2  N.  Y.  Rev.  St.  303, 343.    Borst  v,  Gnffin,  9  Wend.  307.    Ward  v.  Kilts,  12, 137. 

*  Hyde  t».  Hyde,  4  Wend.  630.  '  Dela.  St.  1829.  164-5. 

*  It  seems,  by  an  ancient  English  statute,  13  Ed.  I.,  c.  7,  the  heir  or  his  gaardian 
might  have  a  writ  for  admeBsurement  of  dower.    See  1  Ky.  R.  L.  86. 
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consent  of  the  heir  or  his  guardian,  the  proceeding  is  coram  nonjuiic^ 
and  vMt} 

72.  In  Tennessee  and  Ohio;  where  the  heirs  of  one  deceased  pray 
partition,  dower  shall  first  be  assigned  bom  the  whole  land.  So  in 
Ohio,  where  land  is  directed  to  be  sold  by  administrators.' 

73.  In  Missouri,*  one  mterested  in  the  estate  and  not  made  party 
to  a  suit  for  dower,  may  after  assignment  have  an  acdon  against  the 
widow  for  admeamremeni  of  dower ;  alleging  either  that  she  was  not 
entitled,  or  an  undue  assignment.  If  the  latter  is  proved,  the  Court 
shall  assign  anew,  and  award  a  writ  of  possession. 

74.  The  time,  after  which  the  widow  is  entitled  to  demand  an 
assignment  of  dower,  is  variously  established  b  the  different  States. 
In  Vermont  and  Connecticut,  skty  days  fiom  demand.  In  New 
Hampshire,  Rhode  Island,  Maine,  Massachusetts,  Indiana  and  Illinois, 
one  month.  In  Missouri,  twelve  months  firom  the  husband's  death. 
In  New  York,  six  months  fix>m  the  time  the  right  accrued.* 

75.  With  respect  to  the  time  within  which  a  suit  for  dower  must  be 
commenced,  by  the  English  law  such  suit  has  been  held  not  to  be 
within  the  ordinary  statutes  of  limitation.  The  same  principle  has 
been  adopted  in  New  Hampshire  and  Kentucky,  and,  with  regard  to 
suits  in  Equity,  in  Maryland.  But  by  a  very  recent  English  statute 
(3  &  4  Wm.  IV .,  c.  27)  the  time  is  limited  to  twenty  years  from  the 
husband's  death.  In  New  York,  a  demand  for  dower  is  limited  to 
twenty  years  from  the  husband's  death,  or  the  removal  of  certain  disa- 
bilities. In  Kentucky,  twenty  years  are  held  to  be  the  limitation  m 
Chancery.  In  Massachusetts,  the  only  statutory  limitation  is  not  less 
than  one  month,  nor  more  than  one  year,  after  demand.* 

76.  In  Connecticut,  the  lapse  of  time,  though  connected  with  other 
equitable  grounds  of  defence,  constitutes  no  bar  to  the  claim  of  dower. 
Fifteen  years  after  the  husband's  death,  his  widow  claims  her  dower. 
In  the  mean  time,  a  creditor  of  one  of  the  heirs  had  taken  hb  share  of 
the  land,  and  the  heir  was  insolvent  Held,  she  should  have  her 
dower  without  any  reference  to  this  incumbrance.* 

77.  A  statute  of  limitation  in  common  form  is  held  inapplicable  to 
dower,  upon  the  ground  that  such  statute  contemplates  the  case  of  a 
seisin  which  once  existed,  and  from  the  termination  of  which  the 
statute  begins  to  run.  But  a  widow  before  assignment  is  not  seised. 
Neither  can  the  limitation  run  against  her  during  the  hfe  of  the  bus- 


>  10  Wend.  419.  Ind.  IUst.  L.  210.  IlUn.  do.  238.  Misso.  St.  231.  Moore  v. 
WaUer, 2  Rand, 418.  1  N.  J.  ReT.  C.  399.  Shields o.  Batta, 5  J.  J.Max.  15.  Jack- 
■on  V.  Aspell,  20  John.  411. 

«  Ten.  St  1823,  46.    Walk.  Intr.  327.  »  Misao.  St  232. 

MVtL.  158.  N.H.L.  187.  R.  1.  L.  189.  Smith's  St  168.  1  Root,  227.  Ind. 
Rev.  L.  209.    Illin.  do.  236.    MJsso.  St  229.    Mass.  Rev.  St  616     2  N.  Y.  R.  S.  303. 

»  4  Kent,  69.  Barnard  v.  Edwards,  4  N.  H.  107.  Wells  v.  Beall,  2  Gill.  &  J. 
468.    Ralls  «.  Hughes,  1  Dana,  407.    1  N.  T.  Rev.  St  742.    Mass.  Rev.  St  616. 

•  Crocker  9.  Fox,  1  Root,  227. 
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band  ;  for  she  had  then  a  merely  future  and  contingent  interest,  and 
the  allowance  of  such  a  limitation  would  render  a  conveyance  by  the 
husband,  made  twenty  years  before  his  death;  a  complete  bar  to  her 
claim/  * 

78.  It  has  been  suggested,  that  the  circumstance  of  a  great  lapse 
of  time  might  be  left  to  the  jury  as  a  ground  for  presuming  a  release 
of  dower.* 

79.  A  statute  of  limitation  in  regard  to  dower  is  not  applicable  to 
a  case  where  the  husband  died  before  the  statute  went  into  operation. 
But,  in  reference  to  such  a  case,  it  seebis  the  statute  runs  from  the 
time  of  its  going  into  operation.' 


CHAPTER  XII. 


ASSIGNMENT  OP  DOWER.    WHAT  SHALL  BE  ASSIGNED,  AND 
BY  WHOM;  AND  THE  EFFECT  OF  ASSIGNMENT. 


1.  By  metes  and  bonnda  or  otherwise. 
3.  Practice  in  the  United  Stotes. 
7.  Value  of  land  aeaigned. 
9.  Aasipment  in  common. 

12.  Partition  by  husband. 

13.  Assignment  by  sheriff  and  commis- 

eionenk 
15.  Improper  aaiignment  by  sheriff. 


19.  Assignment  against  common  right 
21.  Assignment  of  rent,  &c. 

23.  Assignment  must  be  absolute. 

24.  Assignment  by  parol. 
27.  Assignment  by  guardian. 

29.  Impned  warranty. 

30.  Entry  not  necessary. 

31.  Assignment  has  relation. 


1.  It  is  said  that  dower  must  be  assigned  by  the  sheriff  by  metes 
and  bounds  or  in  certain  closes  by  natne,  and  that  any  other  assign- 
ment is  void.  But  the  heir  may  endow  the  widow  generally,  of  the 
third  part  of  all  the  lands  whereof  the  husband  was  seised.  And  if 
the  lands  were  leased,  the  widow  and  lessee  shall  hold  in  common.^ 

2.  And  where  the  nature  of  the  property  does  not  admit  of  an 
assignment  by  metes  and  bounds,  some  other  is  allowed.  Thus  if  the 
property  consist  of  a  mill,  the  widow  shall  not  be  endowed  of  a  sepa- 
rate third  part,  nor  in  common  with  the  hear,  but  of  the  third  toll-dish 


Moore  v.  Frost,  3  lb.  126. 
•  Sayre  v.  Wisner,  8  Wend. 


661. 


1  Barnard  v.  Edwards,  4  N.  H.  107. 

•  4  N.  H.  109. 
«  Co.  Lit.  32  b.  and  n.  1. 

*  Snch  is  the  reasoning  of  the  Court  in  New  Hampshire.  Whether  a  purchaser 
from  the  hosbond  would  m  such  case  be  regarded  as  nolding  under,  or  adversely  to 
"-'—    <!U. 
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or  of  the  whole  mSl  fcr  a  certain  time.    So  in  case  of  mines.    But 
from  these  dower  shall  be  assigned  hj  metes  and  bounds,  if  possible.* 

3.  This  principle  of  the  Eoglish  law  is  adopted  by  tbe  statute  law 
of  nearly  all  the  States,  and  undoubtedly  practised  upon  in  all  of 
them.* 

4.  In  Massachusetts,  in  the  case  referred  to,  dower  may  be  assigned 
in  common.  In  Vermont,  New  Hampshire  and  Rhode  Island,  where 
DO  division  can  be  made  by  metes  and  bounds,  or  the  toidaw  cannoi 
be  endowed  of  the  premUeSy  she  has  one  third  of  the  rents  and 
profits.' 

5.  In  lUinob  and  Missouri,^  where  the  commissioneis  for  assigning 
dower  report  that  a  division  will  be  injurious,  a  jury  shall  assess  the 
yearly  value,  which  shall  be  paid  in  lieu  of  dower.  In  Missouri,  on 
failure  of  payment  execution  issues.  So  for  any  arrears  due  at  the 
death  of  the  widow,  in  favor  of  her  executors.  A  similar  provision 
exists  in  South  Carolina.'  There,  it  is  said,  money  is  assigned  not  at, 
but  in  lieu  o/ dower.  The  valuation  b  either  one  third  of  the  annual 
income,  or  one  third  of  the  whole  value  of  the  land  for  seven  years. 
And  where  the  commissioners  returned  one  third  of  the  value  of  the 
entire  fee,  their  return  was  set  aside. 

6.  In  New  York,  where  the  lands  of  one  deceased  are  sold  by 
order  of  court,  if  the  widow  will  not  accept  a  sum  in  gross  in  lieu  of 
dower,  one  third  of  the  proceeds  shall  be  invested  for  her  benefit.  A 
similar  rule  has  been  adopted  in  New  Jersey.*  In  Maryland,'  upon 
such  sale  by  application  of  the  heirs,  the  dower  land  shall  be  reserved, 
unless  the  widow  consent  to  a  sale  of  the  whole,  she  receiving  a  share 
of  the  proceeds,  not  more  than  f  nor  less  than  tV*  In  Pennsylvania,' 
where  partition  of  an  estate  cannot  advantageously  be  made,  and  the 
whole  is  therefore  assigned  to  one  or  more  heirs,  the  widow  shall  receive 
for  her  dower  an  annual  sum,  which  shall  remain  charged  upon  the 
land  as  a  rent,  to  be  apportioned  among  such  heirs.  If  for  want  of  an 
assignment  to  one  heir  the  land  is  sold,  the  purchaser  shall  retain  one 
half  or  one  third  (according .  to  the  circumstances)  of  the  purchase 
money,  which  shall  be  a  charge  on  the  land  for  payment  of  the  interest 
to  the  widow. 

7.  The  assignment  of  dower  shall  be  such  as  to  give  not  one  third 
of  the  lands  in  quantity,  but  one  third  of  the  income  or  rents  and 
profits,  according  to  the  quantity  and  quality  of  the  lands ;  and  such 
as  is  best  calculated  for  the  convenience  of  the  widow  and  the  heirs, 


>  Coateg  V.  Cheever,  1  Cow.  460  *    (See  1  Rand,  258,  344.) 

•  lilin.  Rev.  L.  238.    Ind.  do.  210.    Ten.  St.  1823,  p.  46.    Walk.  Intr.  387. 
»  MsM.  Rev.  St.  409.    1  Vt.  L.  159.    N.  H.  L.  189.    R.  I.  L.  189 

«  lUm.  Rev.  L  238.    Misso.  St.  231-3. 

•  1  Brev.  Dig.  271.    1  Bay,  504.    Russell  r.  Gee,  4  Con.  S.  C.  254.    2  lb.  626 

•  2  N.  Y.  Rev.  St.  106.    4  Kent,  45        '2Md.L.520.        •  Purd.  Diff.  407-l2-l5. 

•  This  case  (480)  contains  a  form  of  assignment  in  TiUnes. 
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and  will  least  disturb  the  will,  the  provisions  of  which  in  her  favor  she 
renounces.' 

8.  In  Alabama,  IllinoB^^^eynh^^sroIina  and  Kentucky,'  the  assign- 
ment shall  ioclude  the  husbahd'fi  <breiUing'^hQuse,  or,  in  Alabama,  a 
portion  of  it,  if  it  would  do  injustice  to  assjgji.  We  whole.  In  Ken- 
tucky, it  makes  no  difference  that  she  does  not  herself  occupy  the 
mandon.  .  '•  -  \i  *        : 

9*  If  the  widow  waives  an  assignment  by  metes  and  bounds^  it' may  - 
be  made  in  common.' 

10.  This  is  the  only  practicable  mode,  where  the  husband  at  his 
death  was  a  tenant  in  common  with  another  person.* 

11.  In  one  case,  in  Massachusetts,  dower  was  had  m  TiSIrr  of  the 
great  sheep  pasture  in  Nantucket.* 

12.  Contrary  to  the  general  rule  that  no  act  of  the  husband  alone 
can  affect  the  wife's  claim  of  dower,  if  partition  were  made  of  lands 
held  by  him  in  common  during  coverture,  she  shall  have  dower  only 
in  the  portion  allotted  to  the  husband ;  upon  the  grounds,  that  the 
husband's  co-tenant  might  have  enforced  partition  by  legal  process, 
and  that  partition  being  an  incident  to  the  estate,  the  wife's  inchoate 
right  of  dower  was  acquired  subject  thereto.  But  fraud  on  the  part 
of  the  husband,  as,  for  instance,  in  taking  for  his  share  wood-land,  not 
subject  to  dower,  would  avoid  the  partition  as  to  the  widow.* 

13.  It  is  said,  that  th^  nheriffmMsi  assign  for  dower  a  third  part  of 
each  manor;  or  a  third  part  of  the  arable,  meadow  and  pasture ;  but 
the  heir  may,  with  the  widow's  assent,  assign  the  whole  of  one  roanor.^ 
In  North  Carolina,'  a  statute  provides  that  the  assignment  need  not 
embrace  one  third  of  each  tract.  In  Indiana,'  if  the  widow  elects  one 
tract,  it  may  be  assigned  to  her. 

14.  But  commissioners  appointed  to  assign  dower  are  bound,  in 
general,  like  the  sheriff  in  whose  place  they  stand,  to  assign  one  third 
part  of  each  parcel  of  land.  If  they  assign  one  third  of  a  single  tract, 
creditors  of  the  husband  may  appear  and  object ;  because,  if  this  were 
allowable,  the  commissioners  might  assign  wholly  from  land  of  which 
the  husband  died  seised,  and  the  creditors  would  have  no  claim  against 
that  which  he  had  conveyed  in  his  life-time.^*^ 

15.  Where  the  sheriff  assigns  dower  improperly,  the*  Court  will 
punish  him  and  set  aside  the  assignment. 


1  1  Ver.  218.  Leonard  v.  Leonard,  4  Mass.  533.  MOler  v.  Miller,  12, 454.  Conner 
V.  Sheperd,  15,  167.  1  N.  C.  Rev.  St.  613-4.  lUin.  do.  237.  4Kent,63n.e.  Alab. 
L.259.    7  J.  J.  Mar,  637. 

s  Alab.  L.  259.    White  «.  Clarke,  7  Mon.  642.    lllin.  Rev.  L.  237. 

»  Co.  Lit.  34  b.  n.  1. 

«  4  Dane,  673.    Howe  v.  Power,  5  B.  ^t  P.  1.    Co.  Lit.  32  b. 

»  4  Dane,  674. 

•  Potter  V.  V^heeler,  13  Main  504. 

'  1  Cruiae,  132.    1  Bay.  504.  «  1  N.  C.  Rev.  St.  614. 

•  Ind.  Rev.  L.  210. 

w  Scott  V.  Scott,  1  Bay,  504.    Wood  r.  Le^5  Mon.  55 
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16.  A  sheriff  returaed  that  be  had  assigned  for  dower  in  a  house, 
the  third  part  of  each  chamber,  and  had'  chalked  it  out.  Held,  an 
idle  and  malicious  assignment,  aqfl  tbe.shefitf  was  committed.^ 

17.  A  sheriff  refused  .to.'nML^«.an  equal  allotment  cf  dower,  and 
took  sixty  pounds  i&y  serving  the  writ.  He  was  committed,  and  an 
information'.ord^d' against  him.' 

iS.*- A  thirS  'part  of  lands  containing  a  coal-work  was  assigned  by 
.'  die  cKeiiff  for  dower,  without  reference  to  the  latter.  Upon  a  bill  in 
•equity  by  the  heir  to  set  aside  the  assignment  as  fraudulent,  and  upon 
his  offering  one  third  of  both  the  land  and  coal-work  by  way  of  rent- 
charge  ;  held,  the  widow  should  accept  this  offer  or  be  endowed 
anew.* 

19.  An  assignment  of  one  tract,  in  satisfaction  of  the  widow^s  claim 
upon  each  separate  portion  of  the  husband's  lands,  is  termed  an  as- 
signment agaimt  common  right.  The  effect  of  it  is,  to  impose  upon 
her  the  risk  of  any  defect  in  the  title  to  the  land.  If  the  estate 
assigned  turns  out  to  be  more  valuable  than  a  third,  she  may  still 
bold  it ;  and  on  the  contrary,  if  it  proves  less  valuable,  she  roust  bear 
the  loss.  The  principle  is,  that  she  has  accepted  what  could  not  have 
been  lawfiiUy  assigned  to  her  against  her  will.  It  is  a  voluntary  re- 
lease of  a  tegal  right  for  something  supposed  to  be  equivalent  or 
more.* 

20.  The  whole  of  one  parcel  of  land  was  assigned  to  die' widow 
for  life,  to  be  holden  in  fiiU  satisfaction  of  her  dower,  and  snbject  to 
all  the  conditions  and  liabilities,  and  with  all  the  privileges  and  inci- 
dents, of  dower.  The  land  assigned  proved  to  be  under  mortgage, 
and  at  the  time  of  assignment  the  mortgagee  was  in  possession.  Held, 
the  widow  should  not  have  dower  in  odier  land  of  the  husband,  held 
by  an  innocent  purchaser.' 

21.  Lord  Coke  says,  an  assignment  of  lands  in  which  the  widow 
is  not  dowable,  or  of  a  rent  issuing  out  of  them,  is  no  bar  of  dower. 
Otherwise,  with  a  rent  issuing  from  lands  of  which  she  is  dowable* 
Thus,  if  it  is  necessary  to  assign  dower  in  the  capital  dwelling  house, 
and  the  widow  refuses  a  single  room  or  chamber  in  it,  she  shall  have  a 
rent  therefrom.  The  statutory  provisions  of  different  States  in  regard 
to  the  assignment  of  rents  and  profits,  in  lieu  of  the  lands  themselves, 
have  already  been  stated.* 

22.  It  is  said,  if  the  heir  assign  dower  of  lands  of  which  the  hus- 
band was  seised,  but  the  widow  not  dowable,  she  is  tenant  in  dower. 
So  if  she  be  endowed,  and  afterwards  exchange  with  the  h^r  for 


>  Abingdon*8  caae,  1  Cruise,  164.    (Cites  Palm.  264.) 

*  LongyiU's  case,  1  Keb.  743.  >  Hoby  v.  Hoby,  1  Vem.  218. 

*  1  Pick.  317-8.  »  Jones  v.  Brewer,  1  Pick.  314. 

*  Co.  Lit.  34  b.    Tomey  v.  Sturges,  Dyer,  91.    Perkins,  406.    Bickley  v.  Bickley, 
And.  287.    (Supra,  p.  100). 
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other  lands,  which  the  husband  owned  in  fee,  she  shall  hold  in  dower 
and  by  the  husband.' 

23.  The  assignment  of  dower  roust  be  absolute.  Any  condition, 
exception,  or  reservation  annexed  to  it — as  for  instance,  a  reservation 
of  trees— will  be  void ;  or  the  widow,  at  her  election,  may  sue  for  her 
dower  anew.' 

24.  At  coounon  law,  the  heir  may  assign  dower  by  a  mere  parol 
declaration,  that  the  widow  shall  have  certain  lands,  or,  generally, 
one  third  of  all  the  lands  of  which  the  husband  died  seised.  The 
Statute  of  Frauds  does  not  render  necessary  an  assignment  in  writing. 
The  widow  holds  her  estate  by  lam,  and  not  by  contract.* 

25.  The  same  principle  seems  applicable  to  an  assignment  by  any 
other  tenant  of  the  freehold.  Thus,  one  of  two  persons  to  whom  the 
husband  has  transferred  the  land  b  joint-tenancy,  may  assign  a  third 
part  of  it,  and  thereby  bind  his  companion.* 

26.  So  the  guardian  of  an  infant  heir  may  validly  assign  dower.** 

27.  But  m  Missouri,  Kentucky,  New  Jersey  and  Virginia,*  where 
the  widow  sues  such  guardian  for  her  dower,  and  he  endows  her  by 
favoTy  or  '^  makes  default,  or  by  collusion  defends  the  plea  faintly," 
the  heirs,  on  coming  of  age,  may  avoid  the  assignment. 

528.  In  Ohio,^  the  assignment  of  dower  by  the  heir  or  other  party 
interested  must  be  made  by  deed. 

29.  In  the  assignment  of  dower  there  is  an  implied  warranty,  that 
the  tenant  if  impleaded  may  vouch  the  heir,  and  if  evicted  by  para- 
mount title  fix>m  the  lands  assigned,  she  shall  be  endowed  anew; 
except  in  the  case  above-mentioned  olf  an  endowment  against  common 
right.  But  it  is  said,  if  the  assignment  of  dower  were  made  by  an 
alienee  of  the  husband,  the  widow  shall  not  vouch  him  to  be  newly 
endowed,  for  want  of  privity.* 

30.  By  the  assignment  of  dower,  the  widow  acquires  a  freehold 
estate  without  livery  of  seisin  in  England,  and  probably  in  this  coun- 
try without  entry ;  because  dower  is  due  of  common  right,  and  the 
assignment  is  an  act  of  equal  notoriety.'  f 

31.  After  assignment,  the  law  regards  the  widow,  by  relation,  as 


I  Co.  Lit  34  b.  n.  9. 

*  Co.  Lit.  34  b.    Wentworth  v.  Wentworth,  Cro.  Eliz.  451. 

*  Co.  Lit  35  a.    Baker  v.  Baker,  4  Oreenl.  67.    1  Pick.  191. 

«  Co.  Lit.  35  a  n.  1.  and  2.  *  Jones  o.  Brewer,  1  Pick.  314. 

•  MiMO.  St  231-2.    1  Ky.  Rev.  L.  575.    1  N .  J.  Key.  C.  398.    1  Vir.  Rby.  C.  171. 
T  W^.  Intro.  326. 

•  4  Rep.  122,  a.  Msm.  Rev.  8t  411.  Scott  «.  Hancock,  13  Ma«.  168.  Beding- 
Se\d*»  caw,  9  Co.  17  b. 

•  Co.  Lit.  35  a.    4  Dane,  670. 

*  In  England  an  infant  cannot  aasign  dower,  ad  aathan  eeeUnm,    Co.  Lit  34  a. 

t  Lord  Coke  remarks,  in  regard  to  the  legal  requisites  of  an  assignment  of  dower, 
'<  here  be  two  things  that  the  law  doth  delight  in,  viz.  1.  to  baye  this  and  the  like 
epady  and  solemnly  done;  2.  to  have  eerteoUie,  which  is  the  mother  of  qniet  and  re- 
^'    Co.  Lit  34  b. 
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having  had  possessicm  from  the  death  of  the  husband.  She  acquires 
no  new  freehold,  but  comes  to  her  dower  in  the  per,  by  her  husband^ 
and  is  in  in  continuation  of  his  estate,  while  on  the  other  hand  the 
heir  is  considered  never  to  have  been  seised  of  this  portbn  of  the 
land.* 

32.  Upon  this  pnnciple,  where  a  dbseisor  dies,  althou^  the  dis- 
seisee cannot  enter  upon  the  heir,  yet,  if  dower  be  assigned  in  the 
land,  he  may  enter  upon  this  portion  of  it ;  because  the  widow  clums 
under  the  husband  and  not  under  the  heir.'  So  the  widow  after 
assignment  becomes  entitled  to  the  back  rents.' 

33.  The  principle  of  the  conmion  law  above-4tated,  so  far  as  it 
avoids  the  seism  of  the  heir  in  regard  to  the  lands  of  which  the  widow 
is  endowed,  can  hardly  be  regarded  as  in  force  m  the  United  States.^ 
Indeed,  the  English  law  itself  seems  to  be  confused  and  contradictory 
upon  this  subject ;  for  while  the  assignment  of  dower  is  said  to  defeat 
the  seisin  of  the  heir,  it  is  also  laid  down  that  such  assignment  con* 
stitutes  a  species  of  suinnfeudatiany  and  the  widow  holds  as  a  tenant 
to  the  heir.*  But  whatever  may  be  the  rule  of  law  in  England,  in 
the  United  States  the  ancient  doctrine  of  seism  has  been  so  far  modi* 
fied,  either  by  express  legislation,  or  by  necessary  implication  there- 
from, sanctioned  by  usage  and  adjudication,  that  for  all  practical  pur- 
poses, it  seems,  the  heirs  of  a  husband  hold  a  veisted  reversionary  inters 
est  in  the  lands  from  which  the  wife  is  endowed,  subject  to  conveyance, 
devise,  distribution  and  legal  process.  This  peculiarity  in  American 
law,  however,  is  a  subject  deserving  of  careful  examination,  and  will 
be  particularly  considered  in  a  subsequent  portion  of  this  woric.* 

34.  The  widow  is  regarded  as  so  far  holding  under  the  next  owner, 
that  like  other  tenants  she  is  estopped  to  set  up  against  him  a  para- 
mount title  purchased  by  her.  Nor  can  a  purchaser  from  her  be 
allowed  to  do  it.*  f 


1  4  Man.  388.  >  Lit  393. 

*  3  J.  J.  Mar.  48.  «  4  Mm.  467.    5  Pick.  400^1-3. 

*  Park,  344.  «  Kirk  v.  Nichols,  2  J.  J.  Mar.  470. 

*  A  distinction  seems  to  have  been  made  in  Massachusetts,  between  curtesy  and 
dower,  as  to  their  effect  in  defeating  the  seiun  of  the  heir,  in  which  respect  the^  are 
alike  at  common  law.  The  former  has  been  held  not  to  defeat  such  seisin ;  while  as 
to  the  latter,  the  English  rule  is  said  to  be  in  force.  (See  4  Mas.  467 ;  3  lb.  368,  also 
1  Sumner,  130.) 

t  Having  now  finished  the  important  and  somewhat  extensive  titles  of  otrtesy  and 
dower,  it  is  worth  while  briefly  to  compare  these  two  estates,  and  designate  their 
several  points  of  similarity  and  of  difierence.    ^See  Co.  Lit  es.  2, 52, 53.) 

Both  are  J^e^estaUs  created  by  act  of ^  lawy  ana  arise  out  of  the  same  relation,  thai  of 
marriage,  tfoth  require  a  present  seisin,  either  in  law  or  in  deed,  in  the  owner  of  the 
inheritance ;  that  is,  a  title  not  subject  to  any  particular  freehold  estate.  In  both, 
marriage  alone  ^ives  an  incipient  or  initiate  title,  which  the  death  of  the  party  owning 
the  inheritance  is  necessary  to  eantmnmate.  Both  curtesy  and  dower  are  a  oontinuar 
tion  of  the  deceased  party's  estate,  having  the  effect  to  interrupt  the  seisin  as  between 
ancestor  and  heir,  although  in  the  former  case  the  estate  is  said  to  he  in  the  post,  and 
in  the  latter  by  the  kusbmtd.  And  lastly,  neither  of  these  estates  is  defeated  by  the 
ending  of  the  estate  out  of  which  it  springs,  according  to  the  original  UfmUatian;  vdiils 
both  dike  are  determined  by  a  forfeiture  under  a  cotSxtion,    (Co.  Lit  30  b.,  n.  7.) 
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59.  Jointure  in  the  United  States. 


and 


1.  The  next  estate  for  life,  and  one  immediately  connected  with 
that  of  dower,  is  z  jointure, 

2.  A  jointure  is  a  competent  livelihood  of  freehold  for  the  wife,  of 
lands  or  tenements,  &c.  to  take  effect  presently  in  possession  or  profit 
after  the  decease  of  the  husband  for  the  life  of  the  wife  at  least,  if  she 
herself  be  not  the  cause  of  its  determination  or  forfeiture.' 

3.  This  estate  originated  with  the  statute  of  uses.  By  the  common 
law,  as  his  been  stated  above,  a  wife's  right  to  dower  attached  imme- 
-diately  upon  her  marriage,  and  could  be  defeated  only  in  the  few 
modes  which  have  been  mentioned.  No  conveyance  to  the  wife 
•during  coverture  would  operate  as  a  substitute  for  her  dower,  upon 
the  maxim  that  no  right  or  title  to  a  freehold  estate  can  be  barred  by 
a  collateral  satisfaction ;  neither  was  her  release,  being  made  during 
coverture,  of  any  effect.  To  obviate  this  inconvenience,  it  became 
very  common  to  convey  lands  to  uses,  a  widow  not  being  dowable  of 
a  use  ji  and  when  a  cestui  que  iise  married,  the  friends  of  the  woman, 


In  regard  to  the  points  of  distmetum  between  curtesy  and  dower,  each  seems  to  be 
in  some  particulars  the  more  favorably  regarded  by  the  law.  Tenant  by  the  curtesy 
does  not  forfeit  his  estate,  as  a  wife  forfeits  her  dower,  by  elopement  and  adultery. 
The  former  may  immediately  enter  upon  the  land  after  the  deatn  of  the  wife ;  while 
the  latter  must  wait  for  an  assignment  or  judgment  of  law.  Curtesy  embraces  the 
vhoU  estate  of  the  wife ;  while  dower  is  confined  to  one  third  of  the  husband's  estate. 
(Co.  Lit  32  b.; 

On  the  other  hand,  dtneer  does  not  require  actual  seisin  on  the  part  of  the  husband, 
as  curtesy  requires  it  in  the  wife.  And  the  wife  shaU  have  dower,  but  the  husband 
shall  not  have  curtesy,  without  the  birth  of  issue ;  provided  that  the  issue  which  she 
miffht  by  possibility  have  had  could  inherit  the  estate. 

^  Co.  Lit  36  b. 
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by  way  of  provision  for  her,  procured  him  to  take  a  conveyance  fiom 
his  feoffees,  and  limit  it  to  himself  and  the  wife  for  their  lives  in  joint 
tenancy  or  jointure.  When  the  statute  of  uses  transferred  the  legal 
estate  to  the  cestuy,  the  widow  became  dowable,  even  though  the 
above-named  provision  had  been  made  for  her.  Hence  this  statute 
provided,  that  no  woman  thus  provided  for  should  claim  dower  in  ttie 
lands  of  her  husband ;  in  other  words  it  made  a  jointure,  if  conform- 
able to  its  provisions,  a  bar  of  dower.^ 

4.  From  the  definition  of  a  jointure  given  above,  it  may  be  seen 
that  several  cii-cumstances  are  requisite  to  constitute  thb  estate.  These 
are  enumerated  at  length,  and  the  general  principles  of  law  upon  this 
subject  fully  stated,  in  Venum's  casCy  already  referred  to.* 

5.  With  regard  to  the  amount  and  value  of  the  property  limited, 
although  the  statute  seems  to  make  no  express  provision  upon  this 
point,  it  must  be  a  reasonable  and  competent  livelihood,  taking  into 
view  the  circumstances  of  the  parUes,  Uie  amount  of  the  husband's 
estate,  and  the  portion  which  he  received  with  the  wife.' 

6.  The  jointure  must  take  effect  in  possession  or  profit  immediately 
from  the  husband's  death— -otherwise  it  would  be  less  beneficial  than 
dower.  Thus  if  the  estate  is  limited  to  the  husband  for  life,  remainder 
to  A  for  life,  remainder  to  the  wife ;  this  is  no  bar  of  dower,  it  seems, 
even  though  A  die  durmg  the  coverture.^ 

7.  So,  a  limitation  to  the  husband  in  tail,  remainder  to  the  wife  for 
life,  is  not  a  good  jointure,  though  his  issue  die  before  himself,  and 
therefore  the  widow  comes  into  possession  immediately  upon  his 
death.* 

8.  The  estate  limited  must  be  at  least  as  great  as  for  the  life  of  the 
wife.  The  estates  mentioned  in  the  statute  are  to  the  husband  and 
wife  and  his  heirs  ;  or  to  them  and  the  heirs  of  their  bodies  or  one  of 
their  bodies  ;  or  to  them  for  their  lives  or  her  life.* 

9.  It  is  said  in  aa  ancient  treatise,  that  an  estate  to  a  husband  and 
wife  and  their  heirs  is  not  a  good  jointure,  because  not  mentioned  in 
tlie  act.''  ^  But  it  has  been  since  held,  that  these  estates  are  mentioned 
only  as  examples,  and  do  not  exclude  others  equally  beneficial  and 
consistent  with  the  intention  of  the  act.  Thus,  an  estate  to  a  man 
and  his  wife  and  the  heirs  male  of  their  bodies  ;  or  to  him  for  life,  re- 
mainder to  her  for  life,  is  a  good  jomture.' 

10.  It  was  formerly  held,  that  a  jointure  durante  viduUate  was 


>  Vemcm'8Cft8e,4Rep.  1.    3  Rep.  59  b.    Co.  Lit.  36  b.    7  Mom.  155. 

*  Sapra  3.    4  Rep.  1.    Msm.  Rev.  St.  410. 

s  M'Cartee  v.  TeUer,  2  Paige,  511.    4  Dane,  686. 
«  Co.  Lit.  36  b.    4  Rep.  2  a.    7  Mass.  155. 

•  Wood  V.  Shuriey,  Cro.  Jac.  488.    Caruthen  v.  Caiatheia,  4  Bfo.  Rep.  500.  5  Vei. 
192. 

•  4  Rep.  3  b.  2  a.    Dyer,  97  a.  248  a.    Co.  Litt.  36  b. 

7  Bro.  Abr.  Dower.  •  4  Rep.  3  b.  2  a. 

*  AnoUier  reason  mentioned  is,  that  such  estate  goes  to  the  heirs  generaUy ;   but 
the  statute  was  intended  to  benefit  tha  tMtce.    Dyer,  248  a.  n. 
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good,  because  it  would  continue  for  life,  unless  terminated  by  the 
widow V  own  act.  But  it  has  been  decided  in  New  York,  that  a 
jointure  during  lifi  or  widowhood  is  bad,  unless  accepted.^ 

11.  A  jointure,  to  be  good,  must  be  limited  to  the  wife  herself,  not 
to  another  person  in  trust  for  her,  even  though  she  assent.  But 
equitable  jointures  are  now  allowed,  and  will  be  noticed  hereafter.' 

12.  A  jointure,  to  be  a  bar  of  dower,  must  be  made  in  satisfaction 
of  the  whok  dower^ 

13.  It  must  also  appear  to  have  been  made  to  the  wife  as  a  saHs- 
faction  of  dower.  Before  the  statute  of  Frauds,  this  fact  might  be 
ofoerredy  that  is,  proved  hj  parol.  And  it  has  been  suggested  that  the 
law  is  still  the  same,  as  there  is  nothing  in  that  statute  excluding  aver- 
ments. But  the  modem  doctrine  seems  to  be  otherwise/  Thus, 
where  to  a  bill  in  Equity  for  dower,  the  heir  pleaded  that  the  husband 
made  a  bond  in  trust  to  secure  the  wife  a  certain  sum  ;  that  it  was 
intended  in  lieu  of  dower,  and  that  she  acknowledged  it  to  be  so : 
held,  part)!  evidence  of  such  acknowledgment  was  badmissible.* 

14.  It  is  sufficient  however  if  the  deed  show  by  strong  implication 
that  the  provision  was  intended  as  a  bar  of  dower.  Equity  requires  a 
very  distinct  manifestation  of  such  intent.' 

15.  A  jointure,  to  be  binding  on  the  wife,  must  be  made  before 
marriage.  If  made  after  marriage,  she  may  refuse  it  and  demand 
dower.^ 

16.  A  jointure,  made  conformably  with  all  these  requisitions,  is  in 
general  absolutely  binding  upon  the  wife,  and  prevents  the  claim  of 
dpwer  from  ever  arising.  Many  provisions  made  by  the  husband  for  the 
wife,  though  not  in  the  form  above  prescribed,  may  operate  as  a  bar 
of  dower,  if  accepted  by  her.'  In  this  respect,  a  setdement  made 
during  the  husband's  life  stands  on  the  same  footing  with  a  devise  or 
bequest ;  which,  it  has  been  seen,*  if  mtended  as  a  substitute  for 
doweis  the  widow  can  receive  only  in  that  way.  Indeed,  a  provision 
for  the  wife  by  will  is  often  in  statutes  and  elsewhere  called  a  Jointure, 
and  was  originally  upheld  as  a  bar  of  dower,  as  being  within  the 
equity  and  reason  of  the  Statute  of  Uses,  which  establishes  jointures.'  f 

17.  Thus,  if  an  estate  bo  settled  upon  the  wife  after  marriage,  and 


>  Muy  Venion'0  case,  4  Rep.  3.    McCartee  v.  TeUer,  2  Paiffe,  511. 
«  Co.  Lit.  36  b.  '  lb. 

«  1  Cruise,  149.    Owen,  33.    4  Rep.  3. 

•  Tinney  r.  Tinney,  3  Atk.  8.    (1  Ves.  54.    4  Ves.  jr.  391).    9  Mod.  152. 

•  4  Hen.  A  Man.  23.  Vixaid  e.  Longdate,  3  Atk.  8.  Ld.  Dorchester  v.  Effing- 
liam,  Coop.  323. 

T  Co.Litt36b.    4  Rep.  3a. 

•  1  Cruise,  151.    4  Rep.  2  a.    Mass.  Rey.  St.  410. 
«  Vernon's  case,  4  Rep.  4  a.  b.    4  Dane,  685. 

•  Supra  p.  82. 

f  A  jointure  is  ordinarily  settled  before  marriage  ;  and  a  devise  takes  efiect  after  it 
is  endedf  by  death.  Hence,  they  axe  held  to  stand  on  substantially  the  same  ground. 
4  Rep.  4  a. 
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if  after  the  husband's  death  she  accepts  it ;  she  is  banred  of  her 
dower.  In  New  York,  such  settlement  is  binding  on  the  wife,  unless 
she  dissents,  and  enters  or  sues  for  dower  in  one  year  from  the  hus- 
band's death.* 

18.  So  if  the  estate  limited  is  less  valuable  than  dower — being  bur- 
dened with  a  condition,  or  made  determinable  during  the  life  of  the 
wife ;  still,  if  she  accepts  it,  she  shall  not  have  dower.  Thus,  where 
an  estate  was  limited  by  the  husband  to  the  wife  for  life,  upon  con- 
dition of  her  performing  his  will,  and  after  his  death  she  accepted  and 
entered  upon  the  estate  ;  held,  inasmuch  as  the  estate  was  for  life, 
though  conditional,  and  the  widow  had  accepted  it,  she  was  barred  of 
her  dower.* 

19.  In  some  cases,  however,  if  the  provision  made  for  the  wife  has 
not  the  legal  requisites  of  a  jointure,  the  widow  may  claim  both  such 
provision  and  dower  also.  This  is  of  course  the  case,  where  there 
was  no  intention  to  bar  dower.  And  it  is  said,  that  where  the  estate 
limited  is  no.t  to  commence  immediately  upon  the  husband's  death,  the 
widow  shall  have  such  estate  in  addition  to  her  dowef,  although  the 
intermediate  party  have  died  before  the  husband.'  * 

20.  Li  Equity^  any  provision  which  a  woman  accepts  before  mar- 
riage in  satisfaction  of  dower,  as,  for  instance,  a  trust  estate,  or  a  mere 
personal  covenant  of  the  husband,  may  constitute  a  good  jointure. 
Thus,  a  sum  of  money  secured  by  bond.  So,  a  bond  to  the  mother 
of  the  intended  wife,  conditioned  that  the  husband  or  hb  heirs  should 
settle  a  certain  sum  per  annum  upon  her  in  satisfiiction  of  dower.  So 
even  a  covenant  by  the  husband  that  his  Aeir^,  ejeecictorf  or  admini^ 
tratars  will  pay  an  annuity  for  life  to  the  wife,  though  it  be  not 
charged  upon  lands,  is  a  good  jointure.  For,  although  the  husband 
might  defeat  his  own  covenant  by  immediately  conveying  away  all  his 
property,  this  would  be  an  eviction,  which  would  let  in  the  wife  to  her 
dower.  And  although  the  husband  was  not  in  terms  bound  bknself. 
Equity  would  treat  him  as  bound,  and  upon  a  suit  of  the  wife  by  her 
next  friend,  compel  him  immediately  to  settle  the  annuity.*  f  — 

21 .  So,  where  a  man  and  infant  woman,  each  of  whom  owned  lease- 
hold estates,  assigned  them  to  trustees  in  trust  to  permit  the  husband 
to  receive  the  rents  for  his  life,  and  the  wife  for  hers  after  his  death  ; 
held  a  good  jointure.l 


M  N.  T.  Rat.  St.  741.    Co.  Litt.  36  b.    V^alk.  Intro.  3S6. 
'  Vernon's  case,  4  Rep.  1.    Ojer,  317  a. 

*  4  JElep.  2  a.     Co.  Litt.  36  b. 

*  3  Atk.  8.  Eatcourt  v.  Estcourt,  1  Cox,  20.  1  Craiw,  162.  Bucks  v.  Drnry,  3 
Bro.  Pari.  Ca.  492.  Cas.  Tern.  Tal.  BO.  9  Mod.  219.  4  Bro.  Rep.  606  n.  Jordan  «. 
Savage,  2Abr.  Eq.lOl. 

»  Williamg  v,  Chitty,  3  Ves.  jr.,  545. 

*  Such  is  probably  toe  meaning  of  the  language,  "  although  the  wife  attains  to 
them,  and  enters  and  takes  the  profits  ;  yet  she  shall  have  thedower  of  the  residue." 
4  Rep.  2  a. 

t  Lease  for  life  to  A,  remainder  to  his  executors  for  years.  The  term  vests  in  him, 
as  if  it  had  been  to  Ji  and  his  exeeulors.    Co.  Litt.  54  b. 
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SSL  A  jotntoie  will  be  good  in  Equity,  though  the  estate  limited 
does  not  proceed  immediately  from  the  husband.  Thus  it  may  come 
through  trustees,  or  the  demandant  in  a  common  recovery,  suffered 
for  the  purpose  of  a  jointure,  or  the  father  of  the  btended  husband, 
by  a  conveyance  bom  him  to  trustees,  in  pursuance  of  previojjs 
articles.' 

23.  All  persons,  capable  of  being  endowed,  are  also  capable  of 
taking  a  jointure.* 

24.  It  has  been  held  in  England,  that  a  jointure  is  ap-ovmon,  not 
a  coniractn  Although  it  «is  undoubtedly  necessary  that  the  woman 
should  have  notice  of  it,  yet  there  is  no  law  requiring  that  she  should 
be  a  party  to  the  deed  by  which  the  jointure  is  created.  Upon  the 
same  principle,  it  was  decided  by  the  twelve  judges,  three  dissenting, 
that  an  infant  woman  is  bound  and  barred  of  her  dower  by  a  jointure 
made  to  her  before  marriage.'  * 

25.  Inasmuch  as  a  legal  jointure  bars  the  dower  of  an  infant  at  law, 
an  equitable  jointure  will  bar  it  in  Equity.  But  although,  in  Equity 
as  at  law,  a  jointure  not  in  itself  valid  may  become  a  bar  of*  dower  by 
the  acceptance  of  the  wife,  yet  in  the  case  of  an  infant  it  is  otherwise, 
for  an  infant  has  no  capacity  in  law  to  accept.  Hence,  a  jointure  for 
life  or  widowhood  is  bad.^ 

26.  In  general,  a  jointress,  like  other  tenants  for  life,  has  no  right  to 
commit  waste.  But  where  there  is  a  covenant  that  the  lands  settled 
shall  be  of  a  certain  yearly  value,  and  they  prove  otherwise  ;  she  may 
commit  waste  to  make  up  the  deficiency.' 

27.  A  jointture  is  not,  like  dower,  a  continuation  of  the  husband's 
estate.  Therefore  a  jointress  is  not  entitled  to  the  crops  sown  at  his 
death.' 

28.  Eoktian  from  her  jointure  restares  a  woman *s  right  to  dower, 
either  entirely,  or  in  proportion  to  the  value  of  the  lands  evicted ; 
whether  the  eviction  take  place  before  or  after  the  husband^s  death, 
and  notwithstanding  an  acceptance  by  the  widow  of  the  remaining 
portion  of  the  lands.^ 

29.  A  jointure  was  settled  before  marriage.     The  husband  pur- 
chases other  lands,  alienes  them  and  dies.     The  widow  is  evicted 
from  her  jointure.     Held,  she  should  have  dower  in  these  lands, 
though  the  husband  owned  them  only  while  the  jointure  remained . 
good,  and  while  therefore  her  dower  was  barred.' 


1  Bridge*!  cam,  Moore,  718.    Ashton'i  caM,  Dyer,  22S.  '1  Cruise,  152. 

s  3  Bro.  Pari.  Gas.  492.  4  Bro.  Rep.  606  n.  2  Ab.  £q.  101.  £arl  of  Buckingham 
«.  Drury,  2  Eden,  73.    4  Kent,  55  n. 

*  McCartee  v.  TeUer,  2  Paige,  511. 

*  Finch,  189.    1  Abr.  £q.  221.  •  Fiaher  v.  Forbes,  9  Yin.  373. 

»  Gervoye'a  caae,  Moore,  717.  7  Maw.  153.  Ambler  v.  Weston,  4  Hen.  A  Mun. 
S3.    4  Kent,  56  n. 

>  Mansfield's  case,  Co.  Lit.  33  a.  n.  8. 

*  In  this  case,  however,  the  settlement  was  made  by  an  indenture  of  three  parts, 
t)etween  the  husband,  the  wife  and  trustees,  executed  in  the  presence  of,  and  wit- 
nessed by,  her  guardian.  >Four  Judges  only  delivered  opinions  in  the  «ffliinative.  v 
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30.  Upon  the  same  principle^  if  a  jointure  is  covenanted  (Mr  even 
merely  expressed  by  the  husband  to  be  of  a  certain  annual  value,  and 
proves  of  inferior  value  ;  Equity  will  make  up  the  deficiency  fipom  his 
estate.  And  although  the  covenant  is  contained  only  in  articles,  not 
in  the  settlement  itself,  the  widow  will  not  be  at  first  turned  over  to 
law  for  damages,  but  Equity  will  inquire  into  the  amount  of  the 
defect,  and  send  it  to  be  tried  at  law  upon  d  quantum  damnificat.  In 
such  case,  the  widow,  in  England,  stands  as  a  specialty  creditor,  and 
has  a  claim  against  the  other  lands  of  the  husband.' 

31.  At  law,  a  mere  covenant  to  settle  even  certain  specific  lands, 
gives  no  lien  upon  those  lands.  In  Equity,  a  covenant  to  settle 
lands  generally,  or  lands  of  a  certain  value,  gives  no  lien  upon  the 
husband's  real  estate ;  but  the  widow  stands  as  a  specialty  creditor 
for  an  amount  not  exceeding  her  dower.  But  a  covenant  to  settle 
particular  lands  gives  a  lien  upon  them,  except  as  against  ignorant 
purchasers  for  a  consideration.  So,  if  the  covenant  declare  the  settle- 
ment to  be  in  execution  of  a  power.  Equity  will  ascertain  to  what 
lands  such  power  is  applicable,  and  enforce  a  lien  upon  them.' 

32.  No  act  or  neglect  on  the  part  of  the  wife  during  coverture,  will 
bind  her,  in  case  of  eviction  firom  the  jointure,  or  of  its  proving  of 
inferior  value  to  that  agreed  upon.  It  is  a  maxim  in  law,  that  the 
laches  of  a  feme  covert  shall  not  be  imputed  to  her.  A  husband, 
after  marriage,  gives  a  voluntary  bond  to  settle  a  jointure,  and  after^ 
wards  makes  such  settlement,  upon  which  the  bond  is  given  up. 
After  the  husband's  death  the  widow  was  evicted.  Held,  in  Equity, 
that  the  giving  up  of  the  bond  did  not  bind  her,  being  a  feme  covert ; 
and  that  the  bond  should  be  satisfied  from  the  personal  estate,  unless 
she  recovered  her  dower,' 

33.  A  husband,  having  a  power  to  settle  a  jointure,  not  exceeding 
£100  per  annum,  after  marriage,  appointed  lands  to  trustees  for  this 
purpose,  covenanting  that  they  were  worth  £100,  and  if  they  were 
not,  that  upon  demand  made  during  his  Ufe,  he  would  make  up  the 
deficiency.  The  husband  lived  several  years,  and  no  complaint  was 
made  respecting  the  jomture.  After  his  death,  the  widow  brings  a 
bill  in  Equity  to  have  a  deficiency  made  up  fit>m  the  personal  estate. 
Decreed  in  favor  of  the  widow.* 

34.  If  the  wife  had  a  title  before  marriage  to  the  lands  assigned 
her  for  a  jointure,  it  seems,  upon  entering  on  them  she  is  remitted  to 
her  former  title,  and  shall  recover  dower  as  if  evicted.' 


1  Glegg  V.  Qleffg,  2  Ab.  £q.  27.    Probert  v.  Morgan,  1  Atk.  440.    Speake  v. 
Speake,  1  Ver.  218.    Parker  v.  Harvey,  2  Abr.  Eq.  241.     1  Cruise,  110. 

*  2  Story  on  £q.  496,  and  n. 

»  Beard  v.  Nutthall,  1  Vem.  427.  *  FoUierffill  v,  FoUierffill,  1  Abr.  £a.222. 

•  Wood  t».Shurley,Cro.Jac.  490.  *  ^ 
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35.  A  widow  shall  be  endowed  for  life  only,  though  evicted  from 
a  jointure  in  fee.' 

36.  In  Equity,  a  jointress  is  regarded  as  a  purchaser,  marriage 
being  held  a  valuable  consideration.  Hence,  a  Court  of  Equity 
will  always  interpose  for  her  protection,  and  where  there  is  a  mere 
agreement  for  a  jointure,  compel  an  execution  of  it,  which  shall  rdaU 
to  the  time  when  it  ought  to  have  been  made.' 

37.  If  the  agreement  is  to  settle  a  jointure  before  marriage,  a  mar- 
riage without  such  settlement  is  no  waiver  or  release  of  the  contract, 
but  the  wife,  after  her  husband's  death,  may  enforce  it  in  Equity.' 

38.  Equity  will  not  relieve  against  a  jomture,  although  it  operates 
very  unequally  in  favor  of  the  wife. 

39.  As  part  of  a  marriage  treaty  between  A  and  the  father  of  B, 
A  was  to  have  a  marriage  portion  of  £5,000,  and  settle  £500  per 
annum  upon  B.  The  father  demanded  that  the  fee  of  the  jointure 
should  be  settled  upon  her  in  case  A  died  without  issue,  which  A 
refused.  A  afterwards  resumed  the  negotiation,  received  articles  for 
the  £5,000,  settled  the  £500  per  annum,  and  mortgaged  the  rever* 
sion  of  the  jointure  with  his  other  lands  for  the  payment  of  £5,000  to 
his  widow,  if  he  should  die  without  issue.  In  a  fortnight  afterwards 
A  died,  having  been  feeble  and  sickly  at  the  time,  and  having  also 
declared  on  his  death-bed,  and  in  presence  of  the  wife,  without  contra- 
diction, that  no  such  agreement  had  been  made. '  The  wife  brings  a  bill 
for  foreclosure  of  the  mortgage  against  the  heirs  of  A,  and  they  bring 
a  bill  for  relief,  allegbg  fraud.  Held,  that  marriage  being  a  valuable 
consideration,  mere  unreasonableness  in  the  provisions  of  a  settlement 
was  insufficient  to  set  it  aside — ^there  must  be  fhiud ;  and  that  the 
fairness  of  the  transaction  was  to  be  determined  by  the  state  of  facts 
at  the  time,  not  what  took  place  afterwards.  The  defendants  were 
decreed  to  pay  the  £5,000  without  interest.* 

40.  A  jointress,  being  regarded  as  a  purchaser,  will  be  relieved  in 
Equity  against  a  prior  voluntary  conveyance.' 

41.  Where  an  heir  or  other  person  seeks  in  Equity  to  avoid  a  joint- 
ure, for  want  of  title  in  the  husband  to  make  it,  and  prays  a  discovery 
of  title-deeds  ;  in  order  to  obtain  such  discovery,  his  bill  must  submit 
to  confirm  the  jointure,  even  though  made  after  marriage.  And  the 
widow  will  not  be  compelled  to  produce  her  own  deed,  imless  the 
party  not  only  offer  to  confirm  but  actually  confirm  the  jointure. 
Upon  such  confirmation,  the  Court  will  order  her  to  deliver  up  even 


1  4  Dane,  685. 

*  1  Cruifle,  156.    Sidney  v.Sidney,  3  P.  Wms.  276.    Buchanan  v.  Buchanan,  1  Ball. 
A  Beat.  206. 
'  Hayner  v.  Hayner,  1  Craiae,  21S. 

«  Whitfield  V,  Paylor,  Show.  ParL  Ca.  90.    (Wickerly  v.  Wickerly,  2  P.  Wma.  619.) 
»  1  Cruiflc,  157. 
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leases,  if  expired,  or  attendant  on  the  inheritance,  although  she  maj 
have  claims  for  back-rents  and  upon  the  covenants.^ 

42.  Interest  is  not  allowed  upon  the  arrears  of  a  jomture,  except 
under  special  circumstances ;  as  where  the  widow  has  been  compelled 
Do  borrow  money  on  interest*  And  even  this  ground  is  doubted*  A 
contract  is  said  to  be  the  only  proper  reason.* 

43.  In  general,  a  jointure,  like  dower,  is  not  liable  lo  be  barred  or 
afl^ted  by  any  act  of  the  husband  alone.  But  it  may  undpiAtedly 
be  barred  by  a  joint  deed  of  husband  and  wife.' 

44.  It  seems,  if  the  jomture  were  settled  before  marriage,  it  being 
an  absolute  satisfaction  of  the  right  of  dower,  this  right  will  not  be  re- ' 
vived  by  a  conveyance  of  the  husband  and  wife,  releasing  her  jointure* 
But  if  made  after  marriage,  inasmuch  as  the  widow  might  waive  it  and 
claim  dower,  such  release  will  have  the  effect  to  restore  the  wife's 
right  of  dower.* 

45.  In  England  a  wife  does  not  lose  her  jointure,  Hke  dower,  by 
dopement  and  adultery.  And  in  Equity  this  is  no  defence  to  a  bilf 
brought  by  the  wife  herself,  or  by  trustees  for  a  specific  perfermanee 
of  marriage  articles  for  a  jointure ;  more  especially  where  i^>ecific  lands 
are  to  be  settled,  and  where  both  the  averment  and  proof  are  not  of 
positive  acts  of  adultery,  but  of  mere  elopemrat  with  another  man.* 

46.  In  New  York,  Missouri,  and  New  Jersey  a  jointure,  and  in 
New  York  every  other  pecuniary  provision  in  heir  of  dower  is  barred 
by  elopement  and  adultery.  In  Delaware,  a  jointure  is  barred  by 
divorce  for  adultery  of  the  wtfe,  or  by  adultery  and  elopement  or  sepa* 
ration  without  the  husband's  fault,  unless  he  be  reconciled  to  her/ 

47.  With  regard  to  the  effect  of  a  provision  by  will,  for  the  benefit 
of  the  wife,  it  has  been  held  in  England  that  such  provision  being  no 
bar  of  dower,  is  upon  the  same  principle  tK>  bar  of  a  jointure,  which 
IS  to  be  considered  as  coming  m  the  place  of,  and  having  the  same 
privileges  with,  dower.  And  where  there  is  a  covenant  that  the 
jointure  lands  shall  be  of  a  certain  value,  and  they  prove  deficient, 
the  devise  or  bequest  shall  not  be  taken  as  a  satisfaction  of  such  defi- 
ciency, or  a  performance  of  the  covenant,  but  as  a  bounty,  and  the 
defect  shall  be  made  up  as  if  no  devise  had  been  made.  It  is  said, 
this  is  not  like  the  case  where  a  husband  covenants  to  settle  lands^ 
aiKl  lets  diem  descend  ;  which  is  held  an  implied  performance.  But 
it  is  a  question  of  the  construction  of  a  will  and  the  intent  of  a 
testator.    The  husband  having  contracted  to  make  the  jomture  of  a 


>  Towers  v.  Dayya,  1  Vem.  479.    Leech  v.  Trollop,  2  Vei.  662.    Lomax  v. ^ 

Sel.  Cbb.  in  Cha.  4. 

*  2  Ves.  261 .    Tew  v.  Winterton,  1  Yea.  jnn.  451 . 

*  1  Cruiee,  160.  «  Co.  Lit.  37  a.    Dyer,  358,  b. 

*  Blount  V.  Winter,  3  P.  Wms.  277.    Sidney  v.  Sidney,  3  lb.  269.    1  BaU  &  B.  206. 
M  If .  Y.  Rev.  St  742.    IN.  J.  Rev.  C. 400.    Mi«ao.St2S9.    DeU.8t  1632, 149^ 

1£29, 165. 
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certaiD  value,  tbb  is  what  the  widow  has  a  right  to  as  a  purchaser ; 
it  is  her  own  estate,  or  a  debt  from  her  husband  to  her.  Nor  does 
the  largeness  of  the  settlement  at  all  vary  her  rights.^ 

48.  By  marriage  articles  between  an  intended  husband  and  the 
father  of  his  mtended  wife,  the  father  covenanted  to  pay  a  certain 
sum  of  money,  and  to  settle  lands  to  certain  uses,  if  the  husband 
would  settle  lands  upon  his  wife  to  the  value  of  £500  per  annum,  as  a 
jointure  in  lieu  of  dower.  The  father  fiilfilled  his  covenants,  and  the 
husband  settled  lands,  the  annual  value  of  which  exceeded  the  amount 
agreed  upon.  But  afterwards,  finding  some  defect  in  the  title  of  a  part 
of  the  lands,  and  bemg  advised  that  upon  his  dying  without  issue,  the 
jointure  might  become  void  in  consequence  of  an  entailment,  for  the 
benefit  of  his  sasters ;  he  suffered  a  fine  of  the  jointure  lands,  and  also 
in*  pursuance  of  a  pow^r  from  his  father,  appointed  other  lands  to  his 
wife,  declaring  the  same  to  be  in  recompense  of  all  deficiencies  in  her 
jointure.  The  husband  afterwards  made  his  will,  by  which  he  gave  the 
wife  a  large  pecuniary  legacy,  all  his  personal  estate,  several  houses  and 
lands,  and  made  her  a  residuary  legatee,  all  of  which  provisions  were 
more  than  double  the  value  of  the  jointure.  Neither  the  wife  nor 
her  father  ot  friends  had  notice,  during  the  marriage,  of  the  title  of  the 
sisters.  The  husband,  by  the  death  of  his  wife's  parents,  received  a 
considerable  amount  of  property,  and  was  allowed  by  her  to  have  the 
benefit  of  her  estates  derived  from  her  father.  The  will  devised  to 
the  sisters  and  their  issue  the  reversion  of  all  the  husband's  inherit- 
ance after  the  widow^s  death.  After  the  husband's  death,  h'ls  sisters 
claimed  the  lands  settl(?(l  as  a  jointure,  and  by  legal  title  evicted  the 
widow  therefrom^  The  widow  files  a  bill  in  Chancery,  to  have  her 
jointure  confirmed  or  dower  assigned  ;  and  the  defendants  file  a  cross- 
bill for  discovery.  Held,  by  Lord,  Harcourt,  that  the  defendants 
should  convey  to  the^  widow  lands  of  her  husband  to  the  value  of 
£500  per  annum  forlife,  which  she  should  hold  in  addition  to  all 
the  other  provisions  above-mentioned  for  her  benefit.  On  appeal  to 
the  IJouse  of  Lords,  the  decree  was  affirmed.' 

49.  A  man  upon  his  marriage  gave  bond  to  a  trustee,  to  settle  upon 
the  wife  within  four  months  freehold  lands  worth  £100  per  annum. 
After  marriage,  he  devises  freehold  and  copyhold  lands,  of  the  annual 
value  of  £88,  to  his  loving  wife  and  her  heirs ;  and  dies  within  the 
four  months.  Held,  this  devise  was  no  satisfaction  of  the  jointure, 
because  land  cannot  be  a  satisfaction  of  money,  nor  the  converse ;  nor 
copyhold  a  satisfaction  of  fireehold.  That  the  phrase  kis  loving  wife 
imported  a  bounty ;  and  that  the  wife  should  take  the  devise  in  addi- 
tion to  the  £100,  if  there  were  assets  for  payment  of  bond  debts  and 
those  charged  by  will  upon  the  land.' 


»  Probert  v.  Morgan,  1  Atk.  440.    1  Craise,  169  a.    Prime  v,  Stebbiag,  8  Vefc  409 
*  Grove  v.  Hooke,  4  Bro.  Pari.  Ca.  593.    5  Vin.  Abr.293. 
s  £aBtwood  9.  Vinke,  2  F.  Wnu.  613. 
VOL.    I.  15 
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50.  More  especially  is  this  construction  to  be  adopted,  where  the 
husband  by  his  will  expressly  ratifies  and  confirms  the  marriage  aru- 
cles ;  although  b  the  same  sentence  he  gives  to  his  wife  lands  for 
life.* 

51.  And  the  same  rule  prevails,  though  the  specific  lands  charged 
with  the  jointure  are  expressly  devised  away  by  the  will  which  maizes 
provision  for  the  wife. 

52.  A  man,  in  consideration  of  marriage  and  a  large  marriage  por- 
tion, covenanted  to  convey  lands  in  C  to  trustees,  to  raise  an  annuity 
for  his  wife  as  a  jointure  and  in  lieu  of  dower.  The  conveyance  was 
not  made ;  but  the  husband,  having  sold  large  estates  of  greater  value 
than  the  lands  in  C,  and  contracted  for  the  purchase  of  others,  made 
his  will,  devising  to  his  wife  a  leasehold  house  in  London  with  all  the 
furniture,  and  also  the  estates  contracted  for  or  the'purchase  money*  of 
those  sold,  and  devising  the  lands  in  C  to  trustees  for  the  benefit  of 
his  heir,  subject  to  an  annuity.  The  widow,  after  entering  upon  the 
estates  devised  to  her,  brought  a  bill  in  Equity  against  the  heir  for  a 
specific  execution  of  the  marriage  articles.  Held  both  in  Chancery 
and  in  the  House  of  Lords,  that  the  devise  was  no  bar  of  the  jointure.' 

53.  If  a  devise  is  made  expressly  as  a  substitute  or  satisfaction  for 
the  jointure  of  the  wife,  she  cannot  hold  both,  but  must  make  her 
election  between  them. 

54.  A  man  agreed  to  purchase  lands  to  the  amount  of  £10,000, 
and  settle  them  upon  his  intended  wife  for  her  jointure.  After  the 
marriage,  his  father  gave  him  an  estate  for  life,  with  a  power  to  grant 
a  rent-charge  of  £400  per  annum  to  any  woman  whom  he  should 
many,  for  her  jointure.  The  husband  accordingly  granted  such  rent- 
charge  in  satisfaction  of  a  part  of  the  jointure  ;  afterwards  conveyed  a 
leasehold  of  £200  per  annum  in  trust  for  the  wife  ;  and  then  by  will 
confirmed  the  rent-charge,  and  the  conveyance  of  the  leasehold  by 
way  of  addition,  and  in  full  compensation  of  the  jointure.  Held, 
these  provisions  were  a  satisfaction  of  the  jointure,  and  the  widow 
must  elect  between  them.' 

55.  It  is  suggested  that  in  analogy  to  the  law  concerning  dower,  a 
devise  shall  be  held  a  satisfaction  of  the  wife's  jointure,  if  the  will 
raises  a  strong  implication  that  such  was  the  testator's  intention.  The 
following  case  is  cited  to  this  point.^ 

56.  The  father  of  a  husband  settled  lands  upon  the  wife,  and 
covenanted  that  they  were  worth  £1000  per  annum.  After  the 
father's  death,  the  husband,  his  heir,  devised  to  his  wife  other  lands 
worth  £500,  a  legacy  of  £1000,  and  a  part  of  bis  household  goods. 
Subsequently,  being  minded  to  make  some  fiirther  provision  for  her. 


^  Prime  v.  Stebbin^,  3  Yes.  409. 

•  Broughton  v.  Emngton,  7  Bro.  P«rL  Ca.  461. 

s  Grandison  v.  Pitt,  2  Ab.  £q.  39S.  «  1  Cruiae,  171. 
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he  revoked  the  uses  of  a  porticMi  of  his  estates,  and  limited  them  to 
trustees,  to  raise  £10,000  for  ben  By  a  codicil,  he  devised  to  her  an 
annuity  of  £500  for  life.  The  widow  brings  a  bill  in  Equity  to  have 
a  deficiency  in  her  jointure  made  up.  Held,  the  other  provisions 
must  be  taken  as  a  satisfaction  of  such  deficiency.' 

57.  Upon  this  case  however  it  is  remaiked,  that  it  was  prior  to 
Prime  «.  Stebbing,*  and  also  that  it  was  finally  decided  upon  the 
ground,  that  the  husband  was  a  very  weak  man,  and  under  the  influ- 
ence of  his  wife,  and  at  the  execution  of  the  codicil  actually  insane. 

58.  In  the  United  States,  no  very  considerable  departures  have 
taken  place  fiiom  the  English  law  of  jointure ;  except  in  a  few  of  the 
States.  Universally,  a  jointure  accepted  will  operate  as  a  bar  of 
dower ;  and  in  many  of  the  States,  the  statutes  providing  fbr  the  right 
of  dower,  in  the  way  of  qualification  or  exception,  expressly  disallow  it 
in  cases  where  the  widow  has  received  a  jointure.  Vermont  seems 
to  be  the  only  State,  where  a  woman  of  full  age  '^  endowed  by  way 
of  jointure "  before  marriage  may  waive  her  jointure  and  claim 
dower.* 

59.  Mr.  Dane  remarks,  that  the  colony  law  of  Massachusetts  of 
1644  supposed  the  widow  might  be  barred  of  her  dower  by  a  jointure.* 

60.  In  the  same  State,  a  jointure  which  would  be  good  in  Equity 
has  been  held  insufficient  to  bar  dower. 

61.  By  marriage  settlement,  a  husband  covenanted  that  the  wife 
should  have  an  annuity  from  his  estate  after  his  death,  and  in  con- 
sideration thereof  she  covenanted  not  to  claim  dower.  The  husband 
died  insolvent.  Held,  the  covenant  for  an  annuity  could  not  operate 
as  a  jointure ;  nor  the  covenant  of  the  wife,  as  a  release  of  her  dower 
or  a  valid  contract — ^the  claim  of  dower  at  the  time  of  the  covenant 
not  having  accrued,  and  the  consideration  failing  by  the  husband's 
insolvency/     Nor  could  it  operate  by  way  of  estoppels 

62.  So  where  a  man  and  woman  before  marriage  enter  into  mutual 
covenants,  through  a  trustee  in  the  nature  of  a  jointure ;  the  former 
covenanting  for  an  annuity,  and  the  latter  agreeing  to  relinquish  all 
title  to  dower,  and  also  that  her  covenant  may  be  pleaded  in  bar  to 
any  claim  of  dower,  with  a  saving  of  her  right  to  the  annuity :  held, 
the  covenants  were  not  extinguished  by  the  marriage,  as  they  could 
not  by  possibility  be  enjforced  or  performed  during  the  marriage ;  but 
that  a  failure  to  pay  the  annuity  would  restore  the  wife's  right  to  dower 
in  fiiU,  although  she  might  perhaps  be  liable  upcm  the  covenant  for 
the  difference  of  value  between  the  two.* 


1  Motmtaffiie  v.  Maxwell,  4  Bro.  Purl.  Ca.  598.    3  Ab.  £q.  421. 

s  Anth.^ep.  21.  >  4  Dane,  685. 

^  Haatingi  v.  Dickinaon,  7  Maaa.  153. 

•  15  Maaa.  110.  <  Gibson  v.  Gibaon,l5  Mass.  ]06.t 

*■  Supra  a.  50. 

t  Thia  caae  is  aaid  to  be  not  diatinguiahable  from  Haatingw  v.  Dickinson  (n.  4). 
Bat  aome  of  Uie  remarka  of  Wilde  J.  would  aeem  to  imply,  mat  auch  a  covenant,  tf 
performed,  might  bar  dower. 
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63.  In  South  Carolina,  the  English  statute  of  uses  on  this  subject 
has  been  almost  in  terms  re-enacted.  In  Ohio,  it  is  said  the  provision 
must  be  for  the  life  of  the  wife/ 

64.  In  Massachusetts  and  New  York,  a  woman's  assent  to  her 
jointure  or  any  pecuniary  provision  in  lic^  thereof,  must  be  expressed, 
if  she  be  of  full  age,  by  her  becoming  a  party  to  the  conveyance  by 
which  it  is  settled,  or,  if  she  is  an  infant,  by  her  joining  with  her 
father  or  guardian  in  such  conveyance.  In  South  Carolina,  if  a 
jointure  be  made  after  marriage,  unless  by  act  of  parliament,  the  wife 
may  refiise  it  and  demand  dower.' 

65.  In  Massachusetts^'  if  a  jointure  is  settled  before  marriage  widi* 
out  the  wife's  assent,  or  after  marriage  with  her  assent,  she  is  allowed 
six  months  after  notice  of  the  husband's  death,  to  elect  between  the 
jomture  and  her  dower.  In  Virginia,  she  is  allowed  nine  months,  in 
Vermont,  sixty  days ;  in  New  York,  one  year.  In  Missouri,  if  a 
jointure  be  settled  upon  an  infant  or  after  marriage,  the  wifi?  may 
elect.^ 

66.  In  Missouri,'  a  jointure  may  be  created  by  an  agreement  with 
the  husband  or  a  third  person,  prior  to  and  in  contemplation  of  mar- 
riage, for  real  or  personal  estate,  to  take  efiect  after  his  death  by  way 
of  jointure,  and  expressed  to  be  in  bar  of  dower ;  or  by  a  conveyance 
to  the  husband  and  wife  or  a  third  person  and  their  heirs  to  the  use  of 
them  both  or  of  her  alone  as  a  jointure.  So  m  New  York  a  jointure 
may  be  limited  in  trust. ^ 

67.  In  Delaware,  dower  will  be  barred  by  any  estate  in  or  cluu^ 
on  lands,  prior  to  and  in  contemplation  of  marriage,  for  life,  to  take 
effect  at  or  before  the  husband's  death,  in  lieu  of  dower ;  provided  the 
wife  be  of  age.  In  Rhode  Island,  by  a  j<»nture  by  deed  or  mil,  for  life 
or  m  fee,  in  lieu  of  dower,  to  take  effect  in  possession  on  the  hus- 
band's death,  and  forfeitable  only  like  dower.^  If  made  after  mar- 
riage or  to  an  infant,  she  may  waive  it.  In  Virginia  and  Kentucky,' 
the  law  is  substantially  the  same ;  except  that  the  jointure  may  be 
either  expressly  or  by  averment  in  lieu  of  dower.  In  Ohio,  an  infimt 
jointress  may  waive  her  jointure.' 

68.  In  Missouri,  Virginia,  South  Carolina,  Delaware,  Massachu- 
setts and  Ohio,*^  eviction  from  a  jointure  or  any  part  thereof  re- 
stores the  right  to  dower  wholly  or  j^ro  tanio.    It  is  remarked^  that 


>  AnUi.  Shep.  560.    WaUt.  Intr.  325. 

>  Mass.  Rey.  St  410.    1  N.  Y.  Rey.  St.  741.    Anth.  Shep.  562. 

>  Mass.  Rey.  St.  410 

«  1  N.  T.  Rey.  St  743.    Misso.  St  229. 

•  Misso.  St  229. 

•  1  N.  T.  Rey.  St.  741.  »  DeU.  St  1829, 165.    R.  I.  L.  191 

•  I  Vir.  Rey.  C.  m.    1  Ky.  Rey.  L.  575-6. 

•  WaUL.  Intr.  325. 

»  1  Brey.  Dig.  268.    Wdk.  Intr.  325.    Misso.  St.  229.    1  Vir.  R.  C.  171     4  Kent 
55  n.    DoU.  St  1829, 165.    Mass.  Rey.  St  411.  '  ^ 
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this  providoii  is  onutted  m  the  Revised  Statutes  of  New  York.  But, 
in  the  absence  of  any  statutory  provision,  the  English  rule  undoubt- 
•edly  prevails.     (See  supra  s.  28.) 

69.  In  Missouri,  Rhode  Island,  Virginia  and  Kentucky,*  if,  through 
any  informality  in  the  settlement  a  jointure  fails  to  bar  dower,  and  the 
latter  b  daimed,  the  widow  loses  her  jointure. 

70.  In  Connecticut,'  the  rules  of  the  English  law  relating  to  joint- 
ures have  probably  been  farther  relaxed  than  in  any  other  State* 
There  a  jointure  may  consist  of  personal  estate ;  and  any  provision 
accepted  before  marriage  in  lieu  of  dower  will  be  a  good  equitable 
jointure. 

71.  It  was  agreed  between  husband  and  wife,  that  his  executors 
should  pay  her  $  100  in  lieu  of  dower  fix}m  his  estate,  which  was 
worth  j^6000.  After  his  death,  the  widow  gave  a  receipt  acknow- 
ledging satisfaction.     Held,  in  Chancery,  a  good  bar  of  dower.* 

72.  A  man  and  woman  of  advanced  years,  being  about  to  marry 
«ach  other,  entered  into  a  written  agreement,  by  which  he  promised 
not  to  interfere  with  her  property,  to  support  and  clothe  her,  and 
allow  her  a  part  of  the  avails  of  her  labor.  The  husband  executed 
his  part  of  the  agreement.  After  his  death,  bis  executor  delivered  to 
the  widow  the  articles  which  she  had  brought  to  the  house.  In  con- 
sideration of  the  premises,  the  widow  by  an  unsealed  instrument 
released  the  estate  from  her  claim  of  dower,  but  afterwards  brought  a 
suit  at  law  to  recover  it.  The  heirs  file  a  bill  in  Chancery  for  an 
extinguishment  and  release.  Held,  that  the  contract  was  one  highly 
beneficial,  and  the  release  founded  on  a  valid  consideration,  and  the 
bill  was  sustained.* 


I  M'uMo.  St.  229.    1  Vir.  R.  C.  171.    1  Kj.  Rey.  L  676.    B.  I.  L.  191. 

*  Dut.  Dig.  53.  *  8  CoBiL  79  n. 

*  Andrews  9.  Andmwl,  8  Conn.  79. 
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CHAPTER  XIV. 


ESTATE  FOR  YEABS. 


3.  Definition— <<tenn"  what 

6.  How  created,  and  for  what  time. 

6.  Must  be  certain. 

9.  Execaton  and  trusteea. 

12.  An  inferior  estate. 

13.  Tenant  not  seised. 

14.  When  it  commences— ontiy. 
18.  In  futoro. 

22.  How  terminated. 

23.  A  chattel. 
26-36.  JLimitation  of. 


27.  Husband  and  wife. 
31-6.  Liable  for  debts, 

32.  Freehold  cannot  arise  flrosi. 

33.  Incidents. 

34.  Estovers. 
38.  Merger. 
48.  Surrender. 

55.  Assignment  and  underlease. 
68.  Assignment  by  retenioner. 

75.  Conveyance  o£  «^ 

76.  Forfeiture. 


1.  Having  treated  of  freehold  estates,  I  now  come  to  estates  less 
than  freehold. 

2.  Of  these,  the  first  in  order  b  an  estate  for  years.  T^is,  next  t3 
a  fee  simple,  is  the  most  common  estate  known  to  the  law.  It  is  that 
to  which  the  term  lease  is  chiefly  though  not  exclusively  applied. 

3.  An  estate  for  years,  is  a  right  to  or  a  contract  for  the  possession 
of  land  for  a  certain  specified  time.'  Both  the  time  and  the  estate 
itself  are  called  in  law  a  term.  Hence  the  term  may  expire  before  the 
time — as,  for  mstance,  by  a  surrender.*  Thus,  if  a  conveyance  be 
made  to  A  for  three  years,  and  after  the  expiration  of  the  said  term,  to 
B  for  six,  and  A  surrenders  or  forfeits  his  term  after  one  year ;  B's 
estate  takes  effect  immediately.  Otherwise,  if  the  language  bad  been 
after  the  expiration  of  the  said  time,  or  the  said  three  years. 

4.  Lease  for  years,  if  the  lessee  live  so  long,  remainder  to  A  for 
the  residue  of  the  term.  A  shall  bold  for  the  whole  term  aftar  the 
lessee's  death.' 

5.  This  estate  is  never  created  like  a  life  estate,  by  act  of  law,  but 
always  by  act  of  parties.  The  title  is  applicable,  though  the  time 
limited  be  less  than  a  year.^  * 


.112. 


'  Co.  Lit  45  b. 


1  4  Kent,  86.    1  Cruise,  174.    2  Black.  Comm. 

s  Wright  V.  Cartwright,  1  Burr.  282. 

4  Lit.  67.    Co.  Litt.  54  b. 

*  A  year,  in  law,  consists  of  three  handled  and  sizty-fire  di^s,  the  additional  day 
of  leap-year  not  being  reckoned ;  and  a  half  year,  of  one  hmidred  and  eighty-two  days. 
A  montn,  in  England,  means  ordinarily  a  lunar  month,  except  in  mercantiie  contracts, 
or  where  the  intention  is  otherwise.  But  in  this  country,  ji  calendar  month  will  be 
usually  intended.  In  New  York,  an  express  statute  so  provides.  So  in  Msssachu- 
setts,  m  the  construction  of  statutes.  Co.  Litt.  135  b.  Ind.  Rev.  L.  409.  4  Kent,  95 
n.b.    1  N.  Y.  Rev.  St.  606.    Msm.  lb.  60. 
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'  6.  Every  estate  for  years  must  have,  a  certain  beginning  and  ending, 
to  be  ascertained  at  its  creation  either  by  express  words,  or  by  re- 
ference to  some  certain  collateral  act.^ 

7.  According  to  the  maxim  'Md  certum  est  quod  certum  reddi 
potest,"  a  lease  for  so  many  years  as  A  shall  name,  is  4l  good  estate 
for  years ;  but  a  lease  for  so  many  years  as  A  shall  hve,  or  by  a  parson 
for  so  long  a  time  as  he  shall  continue  in  that  office,  .is  bad,  as  an 
estate  for  years.  In  England,  it  would  be  void  for  want  of  livery  ; 
but  in  this  country  would  probably  create  a  life-estate.' 

8.  A  conveyance  for  twenty-one  years,  if  A  shall  so  long  live, 
creates  a  tenancy  for  years,  because  the  estate,  though  it  may  end 
sooner,  cannot  last  longer,  than  the  time  fixed. 

9.  A  devise  to  executors,  for  payment  of  debts  and  till  the  debts  are 
paid,  gives  them  an  estate  for  so  many  years  as  will  be  necessary  to 
raise  the  required  sum.  A  devise  till  such  time  as  a  certain  sum  shall 
be  raised  frcun  the  rents  and  profits,  has  the  same  effect.  Lord  Coke 
speaks  of  the  former  of  these  estates  as  an  uncertain  interest ;  being 
neither  for  life,  for  years,  nor  at  will.  The  uncertainty  would  make 
it  a  life-estate ;  but  diis  would  defeat  the  object,  as  the  party  might 
die  before  the  debts  were  paid. 

10.  Devise  to  trustees  of  all  the  testator's  lands  m  A,  in  trust  to 
permit  the  wife  to  enjoy  them  for  life,  afterwards,  out  of  the  rents  and 
profits,  to,  pay  B  an  annuity  for  five  years,  if  he  live  so  long.  The 
will  also  gives  legacies,  to  be  paid  when  the  legatees  come  of  age, 
and  constitutes  the  wife  executrix.  Held,  the  trustees  took  a  chattel 
interest  in  die  lands  in  A,  either  until  the  legacies  were  paid,  or  all 
the  legatees  came  of  age.' 

11.  A  feofiment  to  the  use  of  A,  his  executors  and  assigns,  till  ten 
pounds  should  be  levied  out  of  the  profits,  was  held  to  pass  a  chattel 
interest.^ 

12.  Tenancy  for  years  is  an  inferior  title  to  a  life  estate,  however 
long  it  may  last ;  being  in  its  nature  a  chattel  interest,  according  tx> 
Lord  Coke,  ^' never  without  suspicion  of  fraud," '  and  not  real  estate. 
This  inferiority  may  be  traced  to  the  original  nature  of  such  tenancy, 
which  grew  out  of  the  mere  possession  of  land  by  the  villeins  in  the 
early  period  of  the  English  law.*  This  naked  possession  was 
gradually  enlarged  into  a  tenancy  at  will,  yielding  rent  in  kind,  and 
at  length  into  a  letting  of  the  land  for  a  certain  specified  time ;  but 
never  rose  to  the  dignity  of  a  freehold.  Before  the  Statute  of  Glou- 
cester, passed  in  the  reign  of  Edward  I.,  the  law,  regarding  tenants  for 


>  1  Cniise,  174.  •  3  Bl.  Com.  115.    Co.  Litt  45  b.  n.  2. 

9  Co.  Litt  42  a.    6  Rep.  96  a.    4  Rep.  81  b.    1  P.  Wma.  509.    Doe  v.  Needs,  2 
Mees.  &  Wels.  129.      ' 

*  Co.  Litt  42  a.  n.  7.  *  Co.  Litt  46  a. 

-    *  In  the  time  of  Littleton ,  the  letting  of  lands  to  a  riUein  for  yean  operaied  as  an 
enfranchisement    Litt.  205. 
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years  as  rather  baSiffi  or  servants,  than  as  having  anj  estate  in  the 
land,  allowed  their  title  to  be  defeated  by  recovery  against  the  landlord 
in  a  real  action.  This  act,  and  the  Statute  21  Henry  VIII.  aUov 
such  tenant  to  falsify  a  collusive  recovery.'  These  provisions  have 
been  re^nacted  in  New  York  and  North  CaroliBa,  and  extended  to  a 
tenant  holding  by  an  execution-title.' 

13.  Such  being  the  nature  of  his  estate,  a  tenant  for  years  is  not 
said  to  be  seUed  of  the  land,  but  only  possessed  of  the  term.  The 
subject  of  seisin  has  already  been  considered.* 

14.  At  common  law,  the  mere  delivery  of  a  lease  does  not  make 
the  lessee  a  tenant  for  years  till  he  enters.  But  he  has  an  nUeresse 
termim,  which  passes  to  his  executors,  if  he  die  without  taking  pos- 
session, and  may  be  assigned  over.'  Before  entry,  a  lessee  cannot 
maintain  trespass.^  But,  under  the  Statute  of  Uses,  an  estate  fcr  years 
may  be  created  without  entry. 

15.  It  is  remarked,  that  there  are  subtleties  upon  the  subject  of  an 
interesse  termini,  that  betray  excessive  refinement  and  lead  to  useless 
abstruseness  ;*  and  the  rule  of  American  law  is  stated  to  be,  that  the 
execution  and  delivery  of  the  lease  perfects  the  Utle  of  the  lessee  to 
all  intents  and  purposes.*  f 

16.  It  seems,  if  a  lessee  enter  upon  the  land  before  the  time  agreed 
on,  his  entry  is  a  dbseisin,  not  a  possession  under  the  lease ;  and 
although  he  remain  in  possession  after  the  time,  he  is  still  a  disseisor 
as  before  by  relaHonJ' 

17.  But  if  a  lease  is  limited  from  a  time  past,  and  the  leasee  was 
in  possession  before  that  time,  thb  shall  be  intended  to  have  been  by 
permission,  and  not  a  disseisin.' 

18.  An  estate  for  years  may  be  created  to  commence  infuturo; 
because  such  conveyance  does  not,  like  a  conveyance  of  the  fireehold 
infujturoy  place  the  latter  in  abeyance,  which  is  contrary  to  the  policy 
of  the  law.J 

19«  Where  a  lease  is  to  commence  infuturo,  if,  before  entry  of  the 


>  1  Cruise,  172.     Gilb.  Ten.  34. 

*  1  N.  C.  Rev.  Stot.  «61.    2  N.  Y.  R.  St.  340. 

<  Litt.  58, 66,  324.  459.    Co.  Litt.  200  b.  46  b.  51  b.  270  a.    1  Grauie,  175^. 

*  2  Phil,  on  £y.  182.  »  4  Kent,  97 n.  a. 
«  Walk.  Intro.  278 

'  Hennin^  v.  Brabaaon,  1  Ley.  45. 

*  Waller  «.  Campian,  Cro.  Eliz.  906. 

*  Supra  c.  2,  a.  16. 

t  Littleton  says,  "  when  the  lessee  entereth  by  force  of  the  lease,  then  is  he  tenant 
for  term  of  years,"  and  the  lessor  may  distrain  or  have  an  action  of  debt  for  rent 
Lord  Coke  says,  "  to  many  purposes  be  is  not  tenant  for  years  *'  till  entry ;  and 
instances,  that  his  estate  cannot  be  enlarged  by  a  release,  although  he  may  release  the 
rent ;  that  the  lessor  cannot  grant  away  the  reversion,  as  tuck,  nor  the  lessee  make  a 
valid  aurrender.  But  a  release  will  operate  to  eztioguish  the  rent,  whether  made  before 
or  after  the  commencement  of  the  term.  And  before  entry,  there  may  be  a  surrender 
m  laWf  as  by  taking  a  new  lease.    Co.  Litt  336  a. 

t  See  ch.  IL  sec.  48. 
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lessee  a  stranger  enter  hy  wiong,  the  fonner  may  still  make  a  valid 
assignment  of  his  term ;  because,  before  entry,  the  estate,  not  being 
vested,  camiot  be  divested  or  turned  to  a  mere  right,  by  any  wrongful 
act ;  but  when  the  lawful  time  of  entry  arrives,  the  lessee  or  hb 
assignee  enters  by  a  title  paramount  to  all  mtermedtate  claims.' 

20.  So  if  after  commencement  of  the  term  the  lessor  continue  in 
possessbn,  the  lessee  may  still  make  a  valid  assignment.* 

21.  But  where  a  lessee  injiuuroy  having  entered,  is  turned  out  of 
]>08sessbn,  he  can  no  longer  make  a  valid  assignment ;  having  merely 
a  right  of  entry  left  him,  which  is  not  assignable.' 

22.  A  fieehold  estate,  in  the  language  of  Lord  Coke,  cannot  be^ 
gin  nor  end  without  ceremony.  Hence  such  estate  can  in  general 
be  temunated,  before  its  natural  expiration,  only  by  some  similar  act  to 
that  with  whk:h  it  commenced,  such  as  entry.  But  a  lease  for  years 
may  begin  without  ceremony,  and  so  may  end  without  ceremony. 
Hence  it  may  be  made  to  cease  by  a  proviso  in  the  instrument  itself. 
Thus  a  trust-term  will  cease,  upon  fulfilment  of  the  trusts  for  which 
it  was  created,  if  the  instrument  creating  it  so  provide.^ 

23.  An  estate  for  years  is  denominated  a  chattel  reaL  Being  aa 
ioferest  in  land,  it  has  the  quality  of  immobility,  which  constitutes  it 
ceal  ;  but  having  no  indeterminate  duration,  it  is  not  ranked  with 
inheritances  and  other  freeholds,  but  is  a  mere  chattel.*  Hence  an 
estate  for  years,  upon  the  owner's  death,  passes  with  personal  pro- 
perty to  the  executor,  be.  and  not  with  the  real  estate  to  the  heir.* 

24.  Upon  this  principle,  the  levy  of  an  execution  upon  a  term,  in 
the  form  of  a  levy  on  real  estate,  in  Massachusetts  is  held  void.  But 
in  New  Hampshire  a  different  rule  has  been  settled.' 

25.  In  Massachusetts  it  is  now  provided,  that  a  term  originally 
created  for  a  hundred  years  or  more,  and  of  which  fifty  remain  unex- 
pired, shall  have  all  the  incidents  of  a  fee  simple.  And  in  Ohio, 
lands,  held  by  permanent  leases,  are  treated  as  real  estate  in  regard  to 
judgments  and  executbns.  But  a  term  for  ninety-nine  years  is  to  be 
sold  on  execution  as  a  chattel.^ 

26.  The  legal  succession  to  a  term  cannot  be  controlled  by  any 
limitation  in  the  conveyance.f  Hence,  if  a  lease  be  made  to  a  min- 
ister, or  other  sole  corporation,  and  his  sticcessorsy  the  estate  will  still 
pass,, upon  his  death,  to  his  executor  or  administrator,  who  shall  hold 
it,  not  in  autre  droit,  but  m  his  own  right.  The  reason  of  the  above 
rule  is,  that  a  chattel  can  never  be  in  abeyance.     Hence  such  estate 


I  1  Craise,  176. 

*  Wheeler  v.  Thoroflrood,  Cro.  £lic.  127.    I  Leon  118. 

'  Cro.  El«.  15.    5  Rep.  124  a.  *  Co.  Lit.  914  b. 

*  1  Cruise,  177. 

*  Chapman  v.  Gray,  15  Mass.  439.    Adams  v.  French,  2  N.  H.  387. 

'  Mass.  Key.  St  411.    2  Chase's  St  of  Ohio,  1185.    Bisbee  v.  HaU,  3  Ohio,  465. 

*  Though  for  999  years,  and  in  consideration  of  a  aum  in  grass.    7  Conn.  ^. 
t  See  p.  30,  n. 

VOL.  I.  16 
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may  pass  to  the  successor  of  a  sole,  who  is  merely  the  head  of  an 

aggregate,  corporation.* 

27.  Wh^e  a  woman,  owning  a  chattel  real,  marries,  it  does  not, 
like  personal  chattels,  vest  in  the  husband  absolutely,  but  tub  snqdo. 
He  has  the  power  to  dispose  of  it ;  but  if  he  does  not,  either  legally  or 
equitably,  it  reverts  on  his  death  to  her.' 

28.  Where  the  husband,  holding  a  term  in  right  of  the  wife,  leases 
the  land  for  a  shorter  period  and  dies,  the  wife  has  the  reversion,  but 
the  rent  goes  to  his  executors.  If  the  husband  grant  the  wfade  term 
on  condition,  and  the  executors  re-enter  for  a  breach,  they  hold  abso- 
lutely." 

29.  If  the  husband  and  wife  are  ejected  from  the  land,  and  the 
fomier  recovers  it  in  a  suit  brought  by  himself  alone,  this  vests  the 
term  absolutely  in  him.* 

30.  In  England,  by  the  St.  of  Frauds,  if  a  wife  die  before  her  bus- 
band,  he  is  entitled  to  administer  upon  her  estate,  and  takes  her  chat- 
tels real  to  his  own  use.  They  vest  absolutely  in  him^  and  upon  his 
death  pass  to  his  administrator.'  A  similar  rule  generally  prevails  m 
the  United  States. 

31.  The  purchaser  of  a  teim  from  an  executor  is  in  no  case  bound 
to  see  to  the  application  of  the  purchase-money.  Because,  being  per- 
sonal estate,  such  term  is  primarily  liable  for  debts.' 

32.  A  freehold  cannot  be  derived  out  of  a  term.  Thus,  a  rent- 
charge  for  life,  proceeding  from  an  estate  for  years,  is  itself  a  chat- 
tel.'* 

33.  The  incidents  of  an  estate  for  years  are  in  some  respects  the 
same  with  those  of  a  life-estate ;  and  in  other  respects  different  from 
the  latter. 

34.  Tenant  for  years  is  entitled  to  estovers, 

35.  An  estate  for  years,  with  other  chattels,  is  primarily  subject  to 
the  payment  of  debts,  in  the  haods  of  an  executor  or  administrator. 
So  also  it  is  liable  to  be  sold  on  execution.  But  a  judgment  is  no  lien 
upon  it.     This  point  will  be  further  considered  hereafter.'*)' 

36.  By  the  old  law,  the  gift  of  a  term,  like  that  of  any  other  chattel, 
for  a  day  or  an  hour,  passed  the  entire  interest.  But  this  rule  has 
been  changed,  and  a  term  for  years  may  now  be  limited  for  any  num- 
ber of  lives  in  being.' 


1  Co.  Lit.  9  ft,  90  &.    1  Co.  Lit.  (Thomas's  ed.)  234  n.  k.    2  Bl.  Com.  431. 

•  9  Mod.  43.    Co.  Lit.  46  b.  »  Co.  Lit  46  b.  *  lb. 

»  Co.  Lit  351  a,  n.  1.    Harg.  Law  Tracts,  475.    Squibb  v,  Wynne,  1  P.  Wms.  378. 
Cart  V.  Reeve,  lb.  382.    Whitaker  v,  Whitaker,  6  John.  112. 
«  Ewer  V.  Corbet,  2  P.  Wms.  148.  '1  Cruise,  179. 

'  1  Cruise,  183,  Vredenberffh  v.  Morris,    1  John.  Cas.  223. 

•  Dyer,74,pl.  18,7  b.  n.a. 

•  In  England,  an  exception  to  this  rale  is  the  case  of  tithet,  which  may  be  freehold, 
thoui^  the  estates  on  which  they  are  charged  aie  not    3  BL  Com.  104  n. 

t  See  Judgment,  Execution. 
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37.  But  a  terni  for  years  is  not  entailable.  The  disposition  of 
suofa  term  to  one  and  the  heirs  of  his  body  passes  the  entire  interest ; 
so  that  the  estate  continues,  though  the  grantee  die  without  issue.^ 

38.  In  general,  where  a  tenant  for  years  becomes  seised  of  the  free- 
hold, the  term  merges  m  the  freehold,  and  becomes  extinct.  So  one 
term  merges  in  another  immediately  expectant  thereon.  The  same 
pefson  cannot  fill  the  characters  of  tenant  and  immediate  reversioner 
in  one  estate.     *'  Nemo  potest  esse  et  dominus  et  tenens."' 

39.  A  leases  to  B,  and  before  the  rent  becomes  due,  conveys  the 
reversion  to  C,  and  C  conveys  it  to  B.  The  rent  is  hereby  extin- 
guished.' 

40.  There  is  no  merger,  where  the  two  estates  are  successive,  not 
concurrent ;  as  where  a  lease  is  granted  to  tenant  *'  pour  autre  vie,'' 
to  commence  at  the  termination  of  his  estate.  Nor  where  there  is  any 
intervening  estate,  either  vested  or  contingent ;  or  the  estate  in  re- 
version or  remainder  is  smaller  than  the  preceding  estate.  Thus,  if  a ' 
lease  be  made  to  a  man  for  life,  remainder  to  him  for  years,  he  holds 
both  estates,  and  may  grant  either  of  them,  distinctly ;  for  a  greater 
estate  may  uphold  a  lesser,  though  not  the  converse.^ 

41.  Where  a  lessee  conveys  his  whole  interest  to  the  reversioner, 
reserving  a  rent,  no  reversion  being  left  in  the  former,  the  rent  is  not 
incident  to  a  reversion  as  in  ordinary  cases,  and  there  is  no  merger. 
In  this  case,  a  tenant  for  life  leased  for  her  own  life  to  the  rever- 
sioner.' 

42.  But  \^here  one  is  possessed  of  a  term  in  bis  own  right,  and 
seised  of  the  freehold  in  avire  droit ,  or  the  converse,  it  seems  the  doc- 
trine of  merger  does  not  apply ;  more  especially  where  one  of  the 
estates  falls  to  him  by  act  of  law.  Thus,  if  a  man  having  a  term 
marries  a  woman,  who  afterwards  becomes  seised  of  the  freehold  by 
descent ;  or  if  one  having  the  freehold  is  made  executor  of  a  tenant 
for  years  in  the  same  land  ;  the  term  does  not  merge.  Lord  Coke, 
however,  says,  that  where  a  man,  having  a  term  for  years,  takes  the 
feme  lessor  to  wife,  the  term  is  extinct.  And  in  the  case  of  Piatt  v. 
Sleap,  this  doctrine  was  sustaraed  by  a  dissenting  judge,  who  said  to 
the  counsel  at  the  bar,  that  as  clear  as  it  was  that  they  were  at  the 
bar,  so  clear  it  was  that  the  term  was  extinct.'  Upon  this  subject, 
however,  the  decisions  are  confused  and  contradictory,  and  it  is  diffi- 
cult to  extract  from  them  any  well-defined  rule. 

43.  Thus  it  is  said,  that  where  a  wife  has  the  inheritance,  and  the 
husband  a  term  m  the  same  land,  if  issue  be  bom  to  them  by  which 
the  husband  becomes  tenant  by  the  curtesy,  the  term  merges.' 


'  Dyer,  7  a,  pi.  8.  and  n.  a.    1  Cruwe,  184.    Hayter  v.  Rod,  1  P.  Wma.  360. 

•  Dyer,  112,  pi.  49.    4  Kent,  96.  '    ^  York  v,  Joneg,  2  N.  H.  454. 
^  Doe  V.  Walker,  5  Bam.  &  Cress.  111.    3  Pres.  on  Cony.  1G6. 

•  M*Murphy  v.  Minot,  4  N.  H.  251.  «  Piatt  v.  Sleap,  Cro.  Jac.  275. 
'  Sng.  on  Ven.  533.   1  Bnlstr.  118. 
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44.  So  it  is  said,  that  a  tenn  held  by  one  as  executor  will  merge  in 
the  freehold  held  by  him  in  his  own  right,  so  far  as  he  is  concerned^ 
and  as  between  his  heir  and  executor,  though  not  in  relati<Hi  to  credit- 
ors of  the  estate,  who  would  be  thereby  deprived  of  their  debts.' 

45.  A  distinction  is  also  made  between  the  case  of  a  term  held  by 
the  husband  and  a  freehold  by  the  wife ;  and  that  of  a  freehold  in 
him  and  a  term  in  her.  There  shall  be  a  merger  in  the  former  case, 
but  none  in  the  latter ;  upon  the  ground  that  marriage,  being  the  free 
act  of  the  husband,  may  fairly  be  allowed  to  prejudice  his  rights,  but 
not  those  of  his  wife,  on  whose  part  the  marriage  is  regarded  as  the 
act  of  law.  And  it  is  said,  that  as  merger  is  the  annihilation  of  one 
estate  in  another  by  the  conclusion  of  law,  the  law  will  not  allow  it  to 
take  place  to  the  prejudice  of  creditors,  iniants,  legatees,  husbands,  or 
wives.* 

46.  Merger  is  not  favored  in  Equity.  At  law,  the  intention  of  a 
party  is  not  regarded ;  but  in  Equity,  if  there  is  any  beneficial  inter- 
est to  be  protected,  or  any  right  or  intention  to  the  contrary,  the  union 
of  the  legal  and  equitable  interests — as  for  instance,  those  of  trustee 
and  cestui  que  trust— in  one  person,  will  not  effect  a  merger.  The 
same  rule  applies,  where  the  party  in  whom  the  two  estates  unite  is 
under  some  personal  incapacity,  such  as  infancy  or  insanity,  to  make 
an  election.' 

47.  It  is  remarked  by  a  distinguished  writer  upon  this  subject,  Mr. 
Preston,  that  the  learning  in  relation  to  it  is  involved  in  much  intri- 
cacy and  confusion,  and  there  is  difficulty  in  drawing  solid  conclusions 
from  cases  that  are  at  variance  or  totally  irreconcilable  with  each 
other.* 

48.  Analogous  to  merger,  is  a  surrender;  the  former  never  takes 
place,  unless  there  is  a  legal  power  to  make  the  latter.  Surrender  is 
the  yielding  up  of  an  estate  for  life  or  years,  to  him  that  hath  the  next 
immediate  estate  in  reversion  or  remainder.  Hence  it  appears,  that 
while  merger  is  the  ad  of  law,  surrender  is  the  act  of  a  party. 
The  former,  indeed,  as  well  as  the  latter,  is  often  the  remit  of  a 
party's  own  act ;  as  where  he  voluntarily  purchases  the  reversion  at 
remainder ;  but  the  result  or  final  operation  itself  of  drowning  one 
estate  in  the  other  is  an  act  of  law :  while  a  surrender  has  this  veiy 
extinguishment  b  the  mind  of  the  party  making  it  for  its  sole  object. 
It  is  said,  that  a  relinquishment  by  the  tenant  to  the  reversioner  or  re- 
mainder-man constitutes  a  surrender ;  while  a  grant  of  it  ]Hroduces  a 


1  1  RoUe  Abr.  934,  pi.  9.    1  Cniifle,  186.    1  Ld.  Ray.  590.    Sof.  633. 

s  1  Cruise,  1B6.  B&c.  Abr.  Le«ae,  R.  1  Salk.  336.  But8ee^b.2.  4Keiit,101. 
3  Pres.  on  Conyev.  273,  285,  294.     Donisthorpe  «.  Porter.  2  Eden  Rep.  162. 

»  3  Pres.  on  Conyey.  43-49.  Gardner  c.  Astor,  3  John.  Cha.  53.  Starr  u.  EUis, 
6,  393.  Freeman  v.  Paul,  3  Green.  260.  Gibson  v,  Crehoie,  3  Pick.  476.  Janes  v. 
Johnson,  6  John.  Cha.  417.    James  v.  Morey,  2  Cow.  246. 

*  4  Kent,  102. 


Digitized  by  VjOOQ IC 


Chap.  JIV.]  Skattfat  Yem.  135 

merger,  h  is  preiuiied,  however,  that  no  such  subtle  aird  artificial 
distioctioii  would  be  now  recognised/ 

49«  As  the  mteiest  of  an  under-lessee  would  not  merg$  in  the  re* 
Teision  of  the  lessor  if  acquired  by  him,  so  he  cannot  surrender  to  the 
latter,  hut  onlj  to  his  immediate  landlord  or  his  assignee/ 

50^  Tl^gh  a  surrender  is  characterized  as  the  act  of  a  partj,  yet 
it  may  be  implied  in  law*  Before  the  statute  of  Frauds,  the  cancel-^ 
lation  of  a  lease  operated  as  a  surrender ;  but  it  is  now  settled  eiher- 
-wise.  It  seems  to  be  now  settled,  though  once  doubted,  that  the  ac- 
ceptance of  a  new  lease,  or  of  any  estate  inoonsistent  with  the  old 
one,  is  a  simeiider  in  law;  tliough  the  new  lease  be  voidable,  if  not 
abeoluAety  void/ 

51«  It  seems  that  while  a  surrender,  made  by  the  original  lessee, 
has  no  effect  to  destroy  the  estate  of  his  sub-tenant,  it  at  the  same 
time  discharges  the  latter  from  hb  covenants  and  liability  for  rent.  To 
remedy  this  evil,  a  recent  English  statute  provides,  that  a  soirender, 
made  fer  the  purpose  of  renewal,  shall  have  no  eSect  upon  the  rela- 
tbn  between  the  first  lessee  and  his  tenant,  a  new  lease  being  made 
by  the  landlord.  Similar  acts  have  been  passed  in  New  York  and 
New  Jersey/ 

52.  It  has  been  intimated,  that  the  quitting  possession  of  premises 
leased,  and  delivering  up  the  key,  may  amount  to  a  surrender,  where 
these  acts  are  conformable  to  a  well-known  local  usage/ 

53.  But  an  assignment  by  the  lessee,  with  permission  of  the  lessor, 
cannot  be  construed  as  a  surrender,  so  as  to  discharge  the  lessee  from 
hb  covenants^  and  from  liability  for  the  acts  of  the  assignee/ 

54.  Tenant  for  years,  unless  specially  restrained,  may  either  assign 
or  underlet  f  the  former,  by  transfening  all  his  estate--^e  latter,  by 
transferring  the  land  for  a  less  portion  of  time  than  his  whole  term, 
whereby  a  reversion  is  left  in  himself.  In  the  latter  case,  he  has  the 
power  of  distraining  for  rent ;  but  not  in  the  former,  because  he  has 
no  reversion.  An  under-lessee  is  not  liable  to  the  original  lessor  in  an 
action  of  covenant,  there  being  no  privity  between  them.  But  his 
goods  and  chattels  upon  the  land  are  Kable  to  distress  ibr  the  rent 
in  atear.  An  assignee  of  the  lessee  is  liable  to  an  action  of  debt  by 
the  landlord,  or  his  assignee,  upon  the  ground  of  privity  of  estate ; 
while  the  I^isee  himself  still  remains  liable  upon  his  covenant  by 
privity  of  contract.  But  an  assignment  alters  and  transfers,  firom  the 
original  parties,  the  privity  of  contract,  founded  merely  upon  implicatioD 


>  3 Pre8. 23, 153.    Co.Lit.338a.    3Pre8.25. 
•2Preg.AiM.7. 

>  Magennif  «.  McCullorik,  Gilb.  Cas.  236.    LivingBton  v,  Fotls,  16  John.  26.    Jabk* 
■on  V.  Gardner,  8  John.  394.    Roe«.  York,  6  £.  86. 

«  Barton's  case,  Moore,  94.    Webb  o.  RobwII,  3  T.  R.  401.    2  Shep.  Touch.  (Piei- 
t»n'8}301.    St.  4  Geo.  2,0.28,  8.6.    1  N.  T.  Rey.  St  744.    1  N.  J.  Key.  C.  191-42. 
•  Randall  v.  Rich,  11  Mu8.  496.  <  Jackfon  v.  Brownion,  7  John.  227. 

7  1  Croiw,  174. 
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of  law ;  so  that  the  first  lessee,  after  acceptance  of  rent  from  tb» 
assignee,  is  not  liable  to  an  action  of  debt,  but  only  of  covenant** 

55.  The  ordinary  distinction  between  an  assignment  and  an  under-^ 
lease  is,  that  the  former  transfers  the  land  for  the  whole  term ;  the 
latter,  for  only  a  part  of  it.  But  it  has  been  held  in  Ohio,  that  a 
transfer  of  only  a  part  of  the  lands,  though  for  the  whole  term,  is  an 
under-lease,  and  the  under-lessee  not  liable  for  rent  to  the  lessor* 
On  the  other  hand,  in  Kentucky,  such  transfer  is  an  assignment ;  and 
for  subsequent  rent  the  assignee  is  liable  in  covenant  to  the  lessor.* 

56.  On  the  other  hand,  the  assignment  of  a  lease  subjects  the 
assignee  to  certain  implied  liabilities  to  the  assignor  as  to  the  pay* 
ment  of  rent.  Thus,  if  the  form  of  assignment  is,  "  he  (the  assignee) 
paying"  all  past  and  future  rent,  and  indemniiying  the  plaintiffi; 
against  their  covenants,  and  the  assignor  is  afterwards  obliged  to 
pay  the  rent,  he  shall  recover  it  £nom  the  assignee  ufon  the  promise 
in  law  arising  from  his  acceptance  of  the  assignment.' 

57.  It  is  a  principle  of  the  English  law,  that  a  lease  cannot  be 
validly  assigned  without  writing.  Mere  delivery  of  the  instrument 
itself,  it  seems,  passes  no  title.  This  provision  has  been  expressly  re- 
enacted  in  nearly  all  the  States,  (a  transfer  by  operation  of  law  only 
excepted).* 

58.  In  New  York  it  has  been  held,  that  the  assignment  of  a  lease 
need  not  be  under  seal.' 

59.  No  consideration  is  necessary.* 

60.  In  Ohio  an  assignment  must  be  witnessed.^ 

61.  The  assignor  of  a  term  for  years  is  liable  to  the  assignee  upon 
any  express  covenants  contained  in  the  assignment ;  but  no  covenants 
will  be  implied  between  them,  against  eviction  by  the  lessor,  or  any 
one  claiming  under  him. 

62.  A  leases  land  to  B,  who  afterwards,  by  a  writing  upon  the 
lease,  doth  "  grant,  bargain,  &c.  to  C  the  whole  of  the  premises,  &c» 
To  have  and  to  hold  during  the  term,  he  the  said  C  performing  all 
covenants,"  &c.  C  is  evicted  by  a  person  claiming  under  a  mortgage 
fix>m  A,  and  brings  an  action  of  covenant  therefor  against  B.  Held, 
that  C  had  a  claim  against  A  upon  his  covenants  in  die  original  lease, 
which  were  inherent,  and  went  with  the  land,  and  even  apon  the 
covenant  implied  in  the  words  ^^  grant  and  demise ;"  but  diat  the 
action  would  not  lie  against  B.    It  would  be  otherwise  with  anunder- 


1  4  Bibb.  538.    4  Kent,  96.    Holford  v.  Hatch,  Doug.  183.    Lekenx  o.  Nadi,  Str. 
Iii2l.    Howland  v.  Coffin,  9  Pick.  63.    14  Mass  487. 
<  Fulton  V.  Stuart,  2  Ohio,  216.    Cox  v.  Fenwick,  4  fiibb.  538. 
3  Fletcher  v.  McFarlane,  12  MaBS.  43. 
«  Anth.  Shep.  245.    Ind.  Rey.  L.  269.    St.  of  U.  S.  passim. 
»  7  John.  211.  •  Noy,  86,  90.    4  Dane,  135. 

7  Biflbee  v.  Hall,  3  Ohio,  465.  *  V^aldo  o.  Hall,  14  Maat.  486. 


Digitized  by  VjOOQ IC 


CJbap.XIV.]  Mutate  far  Years.  127 

«63.  In  an  actioii  of  debt,  by  the  assignee  of  the  lessor  against  the 
assignee  of  the  lessee,  the  latter  cannot  offer  parol  evidence  that  the 
rent  exceeds  the  annual  value  of  the  premises.' 

64.  A  liability  to  pay  rent  does  not  run  with  the  land,  so  as  to  bind 
the  assignee  upon  the  covenant;  unless  there  be,  1.  some  estate  or 
interest  leased ;  2.  a  rent  reserved,  properly  so  called — ^that  is,  not  a 
sum  in  gross,  as  a  personal  debt,  but  a  reservation  out  of  the  lease- 
hold estate  or  interest ;   3.  a  covenant  of  the  lessee  to  pay  such  rent.' 

65.  The  assignee  of  a  lease  is  not  liable,  it  seems,  for  rent  accruing 
before  the  assignment ;  though  Woodfall  (on  Landlord  and  Tenant) 
lays  down  a  different  doctrine.' 

66.  An  assignment  need  not  always  be  positively  proved,  but  may 
be  mfeired  from  acts  and  admissions  of  the  parties. 

67.  The  plaintiff  leased  land  to  A  in  1802.  In  1812,  A  had 
ceased  to  occupy,  and  the  defendant  had  entered  and  underlet.  Plain- 
tiff brings  covenant  for  rent  against  the  defendant,  as  the  assignee  of 
A  ;  and  offers  evidence,  that  in  1810  he,  the  plaintiff,  recovered  a 
judgment  against  B,  for  rent  of  the  land,  as  an  assignee  of  the  lease, 
and  also,  that  in  1812  the  defendant,  having  recovered  a  judgment 
against  B,  extended  his  execution  upon  the  land,  and  acknowledged 
the  delivery-of  seisin.  Held,  that  the  former  part  of  this  proof  seemed 
sufficient  to  charge  the  defendant,  as  presumptive  evidence  of  assign- 
ment ;  but  moreover,  that  the  latter  part  was  admissible, -as  admissions 
of  the  defendant,  and  the  person  under  whom  he  claimed.  Nor  did  it 
change  the  case,  that  the  defendant  levied  his  execution  as  upon  a 
fee-simple,  since  by  this  levy  all  B's  interest  passed.^ 

68.  While  a  lessee  may  assign  his  lease,  the  landlord  may  also 
assign  the  reversion,  and  thereby  render  the  former  liable  to  pay  rent 
to  the  assignee.  The  general  principles  of  law  upon  this  subject  are 
well  stated  by  Mr.  Justice  Wilde.* 

69.  At  common  law,  the  assignment  of  a  reversion  was  incom- 
plete without  the  attornment  of  the  tenant — a  formal  process  of  ac- 
knowledging or  adopting  the  transfer.  If  he  refused  to  attorn,  he 
was  not  liable  to  the  assignee  for  the  rent.  But  this  principle  was 
found  inconvenient,  as  the  tenant  might  unreasonably  refuse  to  attorn, 
which  was  a  great  clog  upon  transfers.  By  St.  4  &  5  Anne,  c.  16, 
assignments  of  reversions  were  made  valid  without  attornment ;  but 
provision,  was  made,  that  all  payments  of  rents  to  the  lessor,  made 
before  notice  to  the  tenant  of  the  assignment,  should  be  held  good.* 


>  Howland  v.  Coffin,  12  Pick.  125.  '  Croadd  v.  Ingrafaam,  13  Pick.  35. 

»  M'Muiphv  t>.  Minot,  4  N.  H.  256.    Woodf.  274.  388. 

*  Adams  ^.'French,  2  N.  H.  386.  *  Farley  v.  TiiompBon,  15  Maan.  25. 

*  With  this  protection,  however,  the  tenant  n  considered  to  nave  attorned  at  the 
time  of  assignment.  The  notice  relates.  Hence  the  assignee  is  entitled  to  the  back 
tents  due  at  the  time  of  notice.  Moss  v,  Gallamoie,  Doug.  275.  1  T.  K.  ZtH,  (See 
16  Mass.  4.    15  Mass.  269.) 


Digitized  by  VjOOQ IC 


198  E$tatefor  Teart.  [Chap*  XIV* 

I  have  always  understood  that  attorDment  was  never  considered  neoes- 
sary  under  the  provincial  government.  It  was  a  doctrine  of  tfce  old 
feudal  law»  and  was  not  applicable  to  our  tanwes.  But  pnrfiably 
notice  was  required  here  before  the  statute  of  Anne,  as  a  substitece  for 
attornment ;  or,  if  it  were  not  soj  as  the  proviaoD  of  the  statute  is 
founded  on  a  principle  of  universal  equity,  it  must  be  supposed  to 
have  been  adopted  here,  unless  the  contrary  can  be  shown.  On  gen- 
eral principles  also,  we  should  hold  notice  necessary  in  a  case  like 
this,  (where  seven  quarterly  instalments  had  accrued).  For  if  the 
assignee  of  a  reversicm  will  lie  by,  and  su^  the  lessee  to  pay  rent  to 
the  lessor,  as  it  falls  due,  he  has  no  ground  lor  complaint,  althoug)i  he 
may  suffer  by  his  neglect. 

70.  These  observations  were  made,  in  a  case  where  there  was  a 
cross-demand  due  from  the  lessor  to  the  lessee,  which  it  was  agreed 
between  them  should  go  in  payment  of  the  rent.  Whether,  after  notice 
by  the  assignee,  this  agreement  would  be  a  good  defence  agjsinst 
him  in  a  suit  for  (he  rent,  was  not  distinctly  decided  or  considcMd ; 
though  the  remarks  above  cited  would  seem  to  imply  that  such  de- 
fence would  not  be  allowed.  In  South  Carolina,  by  special  statute, 
no  payment  of  rent  in  advance,  for  more  than  twelve  months,  shall 
be  valid  against  third  persons.^ 

71.  In  New  Jersey,  Kentucky  and  Alabama,  a  statute  expressly 
provides,  that  no  attornment  shall  be  necessary,  but  that  any  payment 
of  rent  to  the  lessor,  before  notice  of  an  assignment,  sbtJl  be  valid 
against  the  assignee.'  In  those  States  where  an  execution  may  be 
levied  upon  the  rents,  the  officer  may  require  the  tenant  to  attorn,  or, 
if  he  refuses,  deliver  possession  to  the  creditor.  This  provision  is 
made  in  Maine.  In  Vermont,  it  is  extended  to  perpetual  leases  m  fee, 
or  for  so  long  time  as  the  lessee  shall  perform  bis  covenants.' 

72.  In  Virginia,  an  assignee  of  the  revasion  is  placed  m  all  re- 
spects, with  regard  to  his  claims  upon  the  lessee  and  his  assigns,  upon 
the  footing  of  the  original  lessor.  A  lessee  and  his  assigns,  also,  have 
all  rights  and  remedies  against  an  assignee  of  the  reversion,  which 
they  would  have  against  the  original  lessor,  excepting  a  recovery  in 
value  upon  a  warranty.  This  is  substantially  a  re-enactment  of  the 
Statute  of  Hen.  8.  The  same  has  been  done  in  North  Carolina,  New 
York,*  Kentucky,  and  Delaware  ;*  and  it  is  said,  the  provision  of  the 
English  act  is  so  reasonable  and  just,  that  it  has  doubtless  been  gen- 
erally approved  and  adopted  as  a  part  of  our  American  law.* 


>  8.  C.  Bt.  Mar.  1817,  p.  36. 

«  Anth.  Shep.  244.    1  Ky.  Key.  L.  444.    Aik.  Dig,  93. 

>  1  Smith,  351.    Venn.  L.  i.  396, 1835, 9-10.    lb.  476. 


«  2  Ky.  Rey.  L.  1109.    1  N.  C.  Rey.  St  359.     1  N.  T.  Rey.  St  747-8.    DeU. 
St  1839,  370. 

•  4  Kent,  119. 

*  The  proyision  applies  to  grants  m/ee,  resenring  rent 
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73^  Id  Missouziy  attornnieiit  to  a  atnmger  is  Toid,  and  sfaaii  not 
affect  the  possesion  of  the  landicffd,  unless  made  with  his  oonsent, 
under  a  judgmei^  or  decreoy  or  to  a  mortgagee  after  forfeiture.  Simi- 
lar provision  b  mado  in  Kentuckyi  New  J&cseji  New  York  and  Vir- 
j^ia.  Where  exeeuUon  has  issued  upon  a  dormant  judgment,  the 
attornment  of  the  tenant  is  void.^ 

74.  If  a  lessor  assign  the  lease  itself  without  the  reversbq,  the  as*- 
signee  acquires  no  right  of  action  against  the  lessee  upon  covenants 
which  niD  with  the  land ;  as,  for  instance,  to  pay  rent,  repair,  kc' 

75.  If  a  tenant  conveys  or  devises  generally,  his  whole  bterest  will 


76.  Tenant  foe  y^ars^  coming  under  the  denomination  of  a  particur 
Jar  temaUy  forfeits  his  estate  by  attempting  to  coi^^vey  a  greater  interest 
than  he  has,  if  ireehoU.  But  not  by  attempting  to  oonvey  a  btiger 
t««i;  for  the  latter  is  a  mere  contract,  and  has  .no  effect  upon  the 
reversi<mer  or  remainderman.  If  a  husband  forfeits  a  term  held  in 
jure  ii£»m,  the  finfeiture  binds  the  wife,  because  he  might  dispose  of  it.^ 
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L  A  LfiiiSE,  is  a  contract  for  the  possession  and  profits  of  lands 
and  tenements  on  the  one  side,  and  a  recompense  of  rent  or  other 


1  Misso.  St  377.    1  Kj.  Rev.  L.  444.    1  N<  T.  Heir.  St  744.    1  Vir.  Rev.  C.  159. 
Hoakins  r.  Helm.  4  Lttt  311. 
•  AUen  V.  Wooley,  1  Black.  (Ind.)  149. 
s  Jackson  «.  Van  Hossen,  4  Cow.  3S5.    C6.  Lit.  42  a^  n.  9. 
«  See  p.  40.    Co.  Lit  251  b.    1  Balk.  187.    1  IMle  Ate.  aai. 
VOL.  I.  17 
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income  on  tbe  other;  or  a  oedveyaziQe  <tf  httds,  feo.  to  one  for  Efe, 
for  yearsy  or  at  will,  in  consideratioii  of  a  rent  or  other  leoompense.^ 

2.  With  r^ard  to  tbe  ibnn  of  a  lease,  it  has  been  ramatked,'  that 
in  this  Gountcy  veiy  great  ignorance  prevails  aa  to  the  legal  eflect  of 
the  covenants  contained  therein,  owing  to  the  general  nae  of  prinMl 
forms,  or  copies  from  books  of  forins,  or  from  some  dd  instnimem  in 
print.     , 

3.  A  lease  for  years  must,  in  general,  be  in  writings  parol  leaipes 
passing  only  an  estate  at  will.*  Leases  are  ordinaiily  sealed,  as  weU 
as  signed ;  and  Mr.  Dane  suggests,  that  where,  by  statute,  as  is  gear 
erally  the  case,  leases  for  more  than  a  certain  length  of  time  are  »• 
qtiired  to  be  recorded,  it  is  to  be  implied  that  they,  roust  be  under  seal. 
But  ordinarily  no  seal  is  necessary  to  the  validity  of  a  lease.* 

4.  In  Delaware,  no  lease  shall  operate  for  a  lon^r  term  than  one 
year,  unless  made  by  deed^  In  Virginia  ajul  Kentucky,  a  eonve3r»iee 
for  more  than  five  years,  in  Maryland  for  mcN:e  than  seven  years,  b 
invalid,  unless  sealed  and  recorded.  Between  the  parties  recordbg,  it 
seems,  is  unnece^ary.  In  Connecticut,  leases  for  more  than  one  year 
ai*e  good  only  against  the  lessor  and  his  heirs,  unless  attested  by  two 
witnesses,  acknowledged  and  recorded.  In  Ohio,  an  unsealed  writing 
is  good  as  a  lease  after  entry  and  enjoyment.  Before,  it  b  only  a 
contract.* 

5.  Leases  may  hejpresrmed  from^lpng  possession,  not  otherwise  to 
be  explained.' 

6.  The  words  appropriated  to  this  kmd  of  contract,  are  ^^  demise, 
lease,  and  to  farm  let ;"  but  any  other  expression,  indicating  an  intent 
on  the  one  side  to  quit,  and  on  the  other  to  take,  possession  for  a  given 
time,  is  sufficient  to  constitute  a  lease.f  It  is  sufficient,  if  there  be  ex* 
press  words  of  present  demise,  or  equivocal  wwds  accompanied  with 
others,  to  show  the  intention  of  the  parties  not  to  have  a  future  lease.* 

7.  ^^  It  is  covenanted  and  agreed. between  A  and  B  in  these  words : 
first,  that  A  doth  let  said  lands  for  five  years,  to  b^m  at  the  M. 
feast  next  ensuing ;  provided,  that  B  shoidd  pay  A  annually  during 
the  term  £120.  Also  the  said  parties  do  covenant,  that  a  lease  shall 
be  made  and  sealed  according  to  the  eflect  of  these  articles  before  the 


»  4  Cniifle,  51.  «  Per  Patker  Ch.  J.  16  Mass.  239. 

>  4  Dane,  126.    Hunt  v.  Haselton,  5  N.  H.  216. 

*  I  Md.  L.  126.    Qel  St  1829, 368.    Un.  St  350.   1  Ky.  Rev.  L.  433.    1  Vir.  Rev. 
C.  156.    Taylor  v.  Bailey,  Wright,  646. 

*  4  Pet.  1- 

•  Co.  Lit  45  b.    Bac.  Abr.  Lease,  K.    Tooker  v.  Squier,  1  Rollers  Abr.847.    Cro. 
Jac.  91.    UaU  v.  Sediright,  1  Mod.  14.    Doe  v.  Aflhbamer,5  T.  ft.  163. 

•  See  further,  Estate  at  Will. 

•  t  On  the  other  hand,  the  vrmdleCiB  a  oomprehensiTe'term,  which  does  not  neces- 
sarily pass  a  mere  term  for  years,  but  may  convey  the  fee.  "  A  hath  2ef  to  B  his 
le^al  hdrs  and  representatives^^i  the  rate  of  ^15  per  acre,  to  be  paid  by  B,  or  Ai»  legal 
harSf  annudly  to  A,  his  heirs  and  assigns"  This  passes  the  fee,  sidject  to  a  ground 
rent  in  fee.    iCxiiier  «.  Iiaftityi  1  Whart  303: 
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next  feast  of  S.''     Held,  the  worils  "  doth  let "  made  this  a  present  * 
lease,  and  that  the  following  expressions  of  prospective  import  mereljr 
contemplated  the  miridng  of  further  assurance.^ 

8.  By  articles  b^ween  A  and  B,  A  covenanted,  granted  and  agreed 
that  B  should  have  and  tugey  the  land  for  six  jears,  in  consideration 
of  which,  B  covenaoied  to  pay  an  annual  rent  to  A  and  his  heirt. 
Held  a  good  lease.' 

9*  A  and  B  agreed  with  C,  that  th^  would,  with  aH  convenient 
speed,  grant  him  a  lease  of,  and  they  did  thereby  set  and  let  to  him 
certain  land,  to  hold  for  91  years,  at  a  certain  rent,  payable  semi- 
annually.  The  lease  to  contain  the  usual  covenants,  and  Certain 
special  ones,  one  of  which  spoke  of  ^'  this  demise.''  Held,  these 
wordsy'with  the  words  set  and  Uty  made'  this  a  present  lease,  with  an 
agreement  for  a  more  formal  one  thereafter/ 

10.  A  hath  let  and  by  these  presents  doth  demise,  be.  unto  B  for 
21  years,  to  commence  after  A  hath  recovered  said  lands  from  C. 
Leases,  with  powers  of  distress,  and  clauses  for  re-entry,  be.  to  be 
drawn  and  signed  at  the  request  of  either  party,  as  soon  as  A  recovers, 
&c*     Held,  a  present  lease/  i 

11.  A  bargained,  covenanted  and  agreed  with  B  by  articles,  that 
he  would  lease  to  B  ti  farm  for  six  years  from  April  1,  1807,  on  con- 
dition B  should  pay  $250  on  April  1,  each  year  during  the  term.  B 
oovenanted  to  pay  accordingly.  Before  April  1,  1807,  A  sold  the 
fitrm.  Held,  without  paying  |)250,  B  had  a  vested  estate  as  lessee, 
and  Blight  maintain  ejectment.* 

12.  On  the  other  hand,  it  has  been  repeatedly  held,  that  notwith- 
standing words  of  present  demise,  an  instrument  shall  not  operate  as 
aa  actual  lease,  if  there  is  a  manifest  intention  appearmg  on  the  whole 
paper  that  it  should  operate  otherwise. 

13.  A  and  B  entered  into  the  following  aiticles — "  A  doth  demise, 
&c«  to  B,  to  have  it  for  40  years,*'  with  a  rent  reserved  and  a  clause 
ai  distress.  A  memorandum  was  afterwards  written  in  the  same 
paper,  that  these  articles  were  to  be  ordwed  by  counsel  of  both  par- 
ties, acecttding  to  due  form  of  law;  A  lease  was  afterwards  drawn  by 
counsel,  but  not  sealed,  the  parties  differing  as  to  fire  bote*     Held,  no 


14.  A  doth  hereby  agree  to  let,  and  B  agrees  to  rent  and  take,  &c. 
all  his  estate,  bc«  It  is  agreed  that  said  B  shall  enter  immediately, 
but  not  commence  payment  of  rent  till,  &c.  It  is  iiirther  agreed  that 
leaaesi  widi  the>  usvuil  covenants,  shall  be  made  on  or  before,  &c. 


>  Harrington  «.  Wise,  Cio.  Sliz.  486. 

*  Drake  v.  Monday,  Cro.  Car.  207.    IMale  v.  Eases,  Hob.  34. 

>  Baxter  t.  Browne,  2  Black.  R.  973. 

*  Barry  v,  Nuffcnt,  6  T.  R.  165 

^  Thornton  r.  rayne,  5  John.  74. 

'  Sturgion  v.  Painter,  Noy  R.  128.    (Pleaaants  «.  Higham,  1  Roll.  Abr.  848.) 
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'Held,  no  lease ;  but  only  an  agreement  for  immediate  possession  tHl  a 
lease  could  be  drawn.^ 

15.  A  certain  instrument  recited  that  A,  if  be  should  have  a  title 
to  certain  land  upon  B's  death,  would  immediately  lease  it  to  C,  and 
declared  that  he  did  thereby  agree  to  demise  the  same,  with  a  subse- 
quent covenant  to  procure  a  license,  be.  to  do  it.  Held,  only  a 
contract  for  a  lease.^  * 

16.  A  agreed  to  let  her  house  to  B  during  her  life,  supposing  it  to 
be  occupied  by  B,  or  a  tenant  agreeable  to  A,  and  a  clause  was  to  be 
added  in  the  lease,  to  give  A's  son  an  option  to  possess  the  house 
when  of  age.     Held,  only  a  contract,  not  a  lease.* 

17.  A  town,  by  vote,  directs  that  a  lease  of  eertain  land  may  he 
made,  **  which  shall  vest  in  the  lessee  all  the  rights  of  said  town  to 
enter  upon  said  quarries  and  remove  stones,  and  do  any  other  lawfbl 
act  for  and  in  behalf  of  said  town,  in  relation  thereto."  This  vote, 
and  a  lease  made  in  pursuance  of  it,  give  to  the  lessee  a  perfect  right 
of  entry  and  possession,  with  all  the  powers  of  the  town  in  relation  ta 
the  subject  The  lessee  becomes  a  legal  owner,  and  may  maintain 
trespass  either  against  a  stranger  or  the  agent  of  the  town.  But  the 
mere  vote  of  a  town  that  their  agent  may  let  obtain  land  for  a  year, 
is  no  lease,  and,  if  he  let  without  writing,  the  lessee  has  only  an  estate 
at  will/ 

18.  "  It  is  hereby  agreed  between  A  and  B,  that  A  will  let  to  B 
the  use  of  the  county  house  in  L  from  Dec.  1817  to  April  1818,  and 
B  agrees  to  pay  A  therefor  $250,  provided  a  majority  of  the  countj 
court  agree  thereto.  Nov.  13, 1817."  Held  no  lease,  but  an  agree- 
ment upon  condition  precedent ;  and,  in  assumpsit  by  A  for  the  rent, 
B  was  allowed  to  prove  by  parol  that  he  occupied  as  tenant  of  the 
county.* 

19.  Articles  of  agreement  between  A  and  B  contained  the 
following  clause — ^^^that  the  said  mills,  &c.  he  shall  enjoy,  and 
I  engage  to  give  him  a  lease  in  for  31  years  from,  &c.  at  the 
rent,  be,  and  that  I  will  purchase  one  yard  in  breadth  to  be  laid 
to  the  race,  be.  And  if  it  be  bought,  and  the  purchase  is  more  than 
£200  per  acre,  said  B  to  pay  "  the  additional  cost.  Held,  the  words 
he  shall  enjoy,  and  /  engage  to  give  him  a  lease^  showed  an  une* 
quivocal  intention  for  a  future  lease  ;  and  this  construction  was  con- 
firmed by  the  consideration,  that  A  was  to  obtain  other  land  to  be  laid 
to  the  mill,  before  the  lease  should  be  made.  And  if  B  should  seek 
to  enforce  the  instrument  as  a  contract  in  Chancery,  he  would  not  be 


^aj,  1 T. 

s  Doe  V.  Clare,  2  T.  R.  739.    (See  10  John.  336.    4  Dane,  132). 
<  Doe  V.  Smith,  6  £.  530. 
4  Todd  0.  Hal],  10  Conn.  559^^.    Hingham  v.  Sprague,  15  Pick.  102. 

•  Buell  V.  Cook,  4  Conn.  238. 

*  The  two  last  cases  turned  in  part  upon  the  point,  that  the  proper  stamp 
wanting. 
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turned  louod  with  the  objeotion  that  be  had  alreadj.  a  legal,  execated 
estate,  but  a  lease  would  be  decreed  to  be  made.^ 

SO.  Besides  the  very  frequent  question  whether  an  instrument  is  ta 
be  construed  as  a  present  lease,  or  metely  as  a  contract  for  a  future 
one,  the  qpiestion  may  arise,  whether  an  occupant  of  land  is  a  lessee^ 
or  merely  a  servant,  of  the  owner.  No  formal  reservation  of  rent  is 
necessary  to  constitute  the  former  relation. 

31.  The  defendants,  owning  a  manufactory  and  a  pond  above  it> 
and  having  purchased  of  the  plaintiff  the  right  to  draw  off  water  from 
file  pond  through  bis  land,  made  a  written  contract  with  one  B,  by 
which  B  was  to  ran. the  defendants'  mill  one  year,  and  manufacture 
far  them  at  a  certain  price  cotton  furnished  by  them,  and  to  keep  the 
mill  in  good  runtnlog  order  at  his  own  expense,  except  the  main 
gearing,  which  was  lo  be  repaired  by  the  defendants,  if  necessary. 
No  rent  was  to  be  charged  by  the  defendants^  and  they  were  not  to 
be  called  on  for  aaj  expense,  unless  the  main  gearing  should  fail  or 
some  injury  arise  to  the  dam.  Six  or  seven  acres  of  land,  where  the 
&ctory  stood,  with  the  factory  houses,  blacksmith  shop,  &c.  were  ta 
be  used  by  B.  In  an  action  against  the  defendants  for  an  injury  to 
the  plaintiff,  caused,  by  B's  letting  off  the  water  from  the  pond  so* 
lapidly  as  to  overflow  the  plaintiff's  land,  held  B  was  a  lessee,  not  a 
servant,  of  the  defendants,  and  therefore  ihey  were  not  liable  to  this: 
action.* 

22.  A  further  question  might  possibly  arise,  whether  a  lessor,  who  is 
to  veceive  for  rent  a  certain  portion  of  the  profits  of  the  land,  does  not 
thereby  become  a  partner  of  the  lessee.  To  guard  against  this  con- 
stniction,  it  is  provided  in.  North  Carolina,  that  a  lessor  of  property  for 
gold  mining  purposes  shall  not  be  held  as  a  partner,  tlumgh  he  is  to 
receive  a  sum  uncertain  of  the  proceeds,  or  any  other  ccmsideration 
which,  is  uncertain,  but  may  be  made  certam.' 

-  23.  A  mere  contract  with  the  owner  of  land  to  raise  a  crop  ypon 
shares,  does  not  cpnstitute  a  lease.* 

-24.  A  agreed  with  B  to  sow  and  raise  on  B's  land  a  crop  of  wheat, 
B  to  find  the  team  and  one  half  of  the  seed,  and  A  to  do  the  labor ; 
the  wheat,  when  harvested,  to  be  put  in  B's  bam,  threshed,  and  di- 
vided between  them.  The  wheat,  while  cut  and  standing,  was  at- 
tached as  A's.  Held,  A  had  no  lease  of  the  land,  and  no  exclusive 
interest  in  the  wheat,  but  it  belonged  to  the  parties  jointly.  But  if  A 
agree  with  B  to  raise  a  crop  upon  B's  land,  and  pay  him  one  third  of 
h  as  rent,  this  is  a  lease,  and  A  may  have  trover  against  B  for  taking 
the  crop.** 

*  Doe  V.  Ashbaniei,  5  T.  It  163.    4  Kent,  l05,  aad  aathoritiet. 
'  Fiske  t.  Frammgham,  &c.  14  Piok.  491. 

»  1  N.  C.  Rev.  St.  426.  ♦  4  Kent,  06. 

*  Bishop  V  Doty,  1  Verm.  37.    Hoskini  v.  Rhodes,  1  Gill.  A  J.  3(i6. 

*  Whei^  a  traasaction  of  this  kind  is  a  mere  contract  for  persamd  services j  which 
woald  expire  with  the  death  of  the  party  occupying,  it  is  no  lease.  '3  McCord,  211. 
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S5.  In  Delaware,'  any  canireiet  or  consent^  pursuant  to  wUehk 
tenant  alters  into  or  cont'mues  m .  possession  of  lands,  be.  under  an 
agreement  to  pay  rent,  is  a  detni$e*  The  term  is  one  year,  odess  the 
instrument  specify  a  difierent  term,  or  the  property  have  been  usuallf 
let  for  a  shorter  time. 

26.  Where  a  writing  is  given  as  a  lease,  though  not  propeily  eze* 
cuted  as  such ;  (as  m  Connecticut  by  sealing,  acknowledgment  and  re- 
cording), it  may  be  used  as  evidence  that  the  defendant  occupied  with 
pennission  of  the  plaintiff.' 

37.  Where  a  lease  b  made,  the  general  presumpticMi  is,  that  it  is 
beneficial  to  the  lessee  and  therefore  accepted,  by  bim.  But  thitf 
benefit  is  to  be  judged  of,  not  merely  by  the  terms  of  the  lease,  but  by 
all  the  circumstaoces  of  the  case.  If  the  lessee  has  himself  a  perfect 
title  to  the  land,  and  the  lessor  no  title,  this  is  not  a  ben^ial  lease, 
and  no  acceptance  will  be  presumed.' 

28.  Every  lease  must  hare  a  certam  beginning  and  ending*  If 
made  to  commence  from  an  impossible  date,  as  the  30th  of  February— 
or  fit>m  the  end  of  another  lease,  which  does  not  exist,  or  is  void,  or 
misrecited,  it  takes  effect  fix>m  delivery ;  but  if  from  an  uncertain 
date,  as  where  the  month  is  mentioned  but  not  the  year,  it  is  void.^ 

29.  As  to  the  legal  import  of  the  words  '^  from  the  date,"  ^^  from 
the  day  of  the  date,"  inc.,  it  was  the  old  ruie,  that  either  expres^on 
would  make  the  lease  to  commaice  the  day  aiter  the  date.  But  the 
modem  doctrine  is,  that  there  is  no  general  rule  on  the  subject ;  that 

'in  reckoning  from  an  act  or  event,  the  day  is  to  be  inclusive  of  exclu-* 
sive,  according  to  the  reason  of  the  thing  and  the  circumstances  of  &q 
<^ase ;  but  ordinarily  the  day  is  inclusive,  the  words  being  used,  not 
by  way  of  computation,  but  of  passing  an  interest,  and  because  this 
construction  is  most  favorable  to  the  lessee.*  In  several  cases,  4he 
rule  is  laid  down,  that  where  the  computation  is  from  an  act  cbne,  the 
day  is  included  ;  as  where  it  is  ^'  from  the  making  hereof,"  or  ^'  fit>m 
henceforth.^ 

30.  Where  the  expression  is  '^  from  Ae  date,"  the  rule  seems  to  be, 
that  if  a  present  interest  is  to  commence  firom  the  date,  the  day  of  the 
date  is  included ;  but  if  merely  used  to  fix  a  terminus  firom  which  to 
compute  time,  the  day  isi  excluded.^ 

31.  A  lease  for  21  years,  to  commence  after  the  ternrination  of  a 
life,  is  good  ;  because  the  commencement,  thoogh  at  first  uncertain,  is 
rendered  certain  by  a  subsequent  event>.  So,  A  may  grant  to  B  that 
^hen  B  pays  him  a  certain  sum,  he  shall  have ,  and  occupy  the  land 


>  Dela.  St.  18S9,  368. 

«  Cornwall  v.  Hoyt,  7  Conn.  420.  •  Camp  v.  Camp.  5  Conn.  291. 

«  Co.  Lit.  46  b.  and  n.  10.    1  Mod.  180. 

•  4  Kent,  95  n.  b.  and  authorities.  ^  Co.  Litt.  46  b. 

7  Arnold  n,  U.  8.,  9  Cranch,  104.    Ca  Litt  46  b.  n.  8, 9. 
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lor  twenty-one. ytavs ;  snd  this  is  ft  good  lease,  to  commence  on  pay- 
ment of  sQch  som*' 

32.  The  word  **  lease  "  as  wdl  as  "  term/^  •  seems  to  be  of  some- 
what equivocal  import.  Thus,  instead  of  appljring  to  the  instrument 
kseif,  it  may  be  held  to  refer  to  the  time  for  which  it  was  to  run. 

33.  The  owner  of  land,  containing  a  quarry,  leases  the  quarry  for 
teo  years,  and  then  conveys  ibe  land,  '*  reserving  the  use  of  the  quarry 
until  the  expiration  of  the  hase,*^  By  mutual  consent  the  lease  was 
eancelled  within  the  ten  years.  Held,  the  reservation  still  remained 
in  force  till  the  ten  years  expured.' 

34.  Where  a  statute  requires  registration  of  "  any  lease  for  more 
than  seven  years  from  the  nmking  thereof;^*  a  lease  to  commence  in 
Jutwroy  though  for  a  term  less  than  seven  years,  is  within  the  act,  if 
the  time  be  more  than  seven  years  from  the  making  of  the  lease  to  the 
end  of  the  term.* 

35«  Where  a  lease  is  made  for  di&rent  periods,  in  the  alternative-^ 
as,  for  instance,  fat  seven,  fourteen,  or  twenty-one  years ;  although 
not,  as  has  been  contended,  void  for  uncertainty,  the  legal  construc- 
tion seems  to  be  somewhat  doubtful.  Thus  it  has  been  held,'  in  one 
ease,  that  the  duration  of  the  lease  £>r  one  or  the  other  of  the  times 
named,  might  be  detemiined  either  by  the  lessor  or  the  lessee,  after 
due  notice ;  but  in  a  later  case,  that  the  latter  alone  could  exercise 
his  election.  By  continuing  over  one  period,  he  extends  his  tenancy 
to  the  next.^ 

36.  A  lease  for  one  year,  so  for  two  or  three  years,  as  the  parties 
shall  agree,  from  the  first  year,  is  a  lease  for  two  years ;  and  after  the 
beginnmg  of  every  subsequent  y^ar,  is  not  det^minable  till  the  end  of 
it* 

37.  A  lease  may  be  made  to  terminate  before  its  natural  expira- 
tion, by  proviso  or  conditicHi.  Of  this  nature,  is  the  usual  condition 
of  re-entry  upon  non-payment  of  rent.t 

38.  But  such  proviso  is  construed  strictly,  and  its  terms  must  be 
literally  complied  with. 

39.  Lease  for  twenty-one  years,  provided  that  either  party,  or  their 
hein  car  execntovs,  might  terminate  it  at  the  end  of  seven  or  fourteen 
years,  by  giviftg  six  months  notice  in  writing,  under  his  or  their  respec- 
tive hands.  The  lessor  died,  having  devised  the  land  to  three  execu- 
tes, as  joint-tenants.  Two  of  them  gave  notice,  as  for  the  whole. 
Held^  this  was  insufficient,  it  not  appearing  that  the  '  termination  of 


>  Dyer,  124.    3  T.  R.  463.    6  Rep.  34  b.    Co  LiU.  46  b. 

*  Farnum  v.  Flatt»  8  Pick.  339.  *  Chapman  v.  Gray,  15  Mass.  439. 

*  Ferguson  v.  Cornish,  2  Burr.  1034.    Ck)odright  v.  Richardson,  3  T.  R.  402.    Daan 
V.  Spurrier,  3  B.  &  P.  3.P9-442. 

*  Harris  v.  Evans,  1  Wils.  262.    4  Dane,  133. 

*  See  supra  p.  118. 
f  See  Rent. 
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{he  lease  would  be  a  benefit  to  tbem ;  aitd  that  neidier  a  subsequent 
ratificatioQ  by  the  non-signing  executor,  nor  his  joimng  in  a  suit  for 
ihe  land,  was  sufficient  to  bind  the  lessee** 

40.  Bf  St.  32  Hen.  6,  c.  28,  tenants  in  tail  alie  empowered  to 
make  leases  for  life  or  for  years,  which  will  bind  their  issue,  but  not 
the  i^versioner  or  remainder-man.  A  lease  confdnnable  to  this  stat- 
ute,  though  made  by  feoffment  and  livery,  will  not  operate  as  a  dis^ 
continuance. 

41.  It  has  been  already  stated  (p.  36),  that  in  serenil  of  the  United 
States,  tenants  in  tail  are  empowered  to  convey  in  fee,  and  thereby 
bar  the  entailment.  It  has  been  questicmed,  whether  isuch  power 
involves  the  right  of  creating  lesser  estates.  In  Delaware  alone,  it 
seems,  tenant  in  tail  is  expressly  authorized  to  convey  a  fee  or  any  Uis 
estate.    The  English  statute  is  said  not  to  be  in  force  in  Massachusetts.* 

42.  By  the  same  English  statute,  all  leases  made  io/c  yestx^  or  for 
•life,  by  those  havmg  an  inheritance  in  right  of  their  wives,  or  j(»ndy 
with  their  wives,  of  any  estate  of  inheritance  made  before  or  after  cov- 
•erture,  shall  bind  the  wife ;  provided  the  lease  be  by  indenture  in  thor 
joint  names,  sealed  by  her,  and  the  rent  reserved  in  such  manner  as 
to  fellow  the  estate  itself.  And  the  husband  shall  have  no  power  ov^ 
the  rent  beyond  his  own  life,  but  by  jdnug  the  wife  in  a  fine. 

43.  Where  a  lease  is  made  not  conformably  to  this  statute,  Uie 
wife,  or,  if  she  die  before  the  husband,  her  heirs,. may  avoid  it.^ 

44.  The  statute,  so  far  as  it  relates  to  husband  and  wife,  has  been 
substantially  re-enacted  in  North  Cardina.  It  seems  to  be  left  doubt- 
ful in  the  statute,  whether  a  lease,  to  be  valid,  must  be  an  tncfenture. 
The  wife  is  privately  examined.  The  act  is  expressly  declared  not 
to  apply  to  a  grant  of  the  reversion,  or  a  lease  without  impeachment 
-of  waste,  or  for  more  than  three  lives  or  twenty-one  years.^ 

45.  A  tenant  for  life  cannot  make  a  lease  to  continue  beyond  his 
own  estate.  And  if  A>  tenant  for  the  life  of  B,  lease  for  years  to  C, 
and  B  die  before  the  end  of  the  term ;  A  may  re-enter,  though  he 
have  since  purchased  the  reversion  in  fee.  So  the  leases  of  tenants 
by  the  curtesy  and  tenants  in  dower  become  void  with  their  death. 
Where  the  tenant  for  life  and  the  reversioner  or  remainderman  join 
b  leasing ;  during  the  life  of  the  former,  it  shall  be  his  lease  and  the 
confirmation  of  the  latter ;  aind  afterwards,  vite  ver$a.^ 

46.  A  guardian  in  socage,  in  England,  having  an  intereit  bs  wdl 
as  a  potoefy  may  lease  the  ward's  land  in  his  own  name.  But  the 
lease  expires  upon  the  ward's  coming  of  age.* 


1  Right  V.  Cuthen,  4  Dane,  133. 

s  4  Cruise,  57.     Vaugh.  383     Walter  v.  Jackson,  1  Roll.  Abr.  633.    2  Man.  450. 
©ela.  St.  JeaO,  197.    4l>ane,  126-7. 

»  4  Cruise,  57.  *  1  N.  C.  Rev.  S.  261. 

»  Co.  Lit.  47  b.    4  Cruise,  62.    Co.  Lit.  45  a.    Treport's  case,  6  Rep.  14. 

*  Bac.  Abr.  Lease  1,  a.  9.  (See  Roe  v.  Hod£80D,2  Wib.  129,135.  2Rolle'B  Abr.  41.) 
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47.  In  Viiginia,  a  iestamentanf  goardian  may  make  a  lease,  resenr* 
ing  the  best  annual  rent  and  most  beneficial  covenants,  for  any  term, 
ending  when  the  ward  shall  be  of  age,  or  continuing  longer  at  the 
ward's  election.  So  he  may  take  or  make  a  surrender  of  an-.pld  lease. 
The  committee  of  an  insane  person  are  invested  with  the  same  power. 
In  North  Carolina,  a  guardian  may  lease  slaves  and  land,  the  latter 
only  in  writing,  during  the  minority  of  the  ward,  with  special  provi- 
sions as  to  the  preservation  of  the  estate  and  to  guard  against  waste. 
In  Illinois,  a  guardian  may  lease  for  such  time  and  on  such  terms  as 
the  Court  may  direct,  but  not  beyond  the  ward's  minority,  which  in 
females  is  eighteen  years.  In  Connecticut,  the  conservator  of  an 
idiot  cannot  lease  his  land.' 

48.  If  a  guardian  lease  by  parol  for  a  year,  and  during  the  year 
the  ward  die,  bis  heir  cannot  recover  the  rent.** 

49.  In  Massachusetts,  a  lease  by  the  father  or  mother,  as  guardian 
by  nature,  of  the  child's  land,  is  void  ;  upon  the  principle,  that  such 
guardian  is  under  no  bonds  for  the  faithfol  performance  of  his  trust* 
In  Connecticut  and  Missouri,  tlie  father,  as  guardian  by  nature,  has 
control  of  the  child's  estate,  subject  to  an  account  in  Connecticut, 
and  also  in  Missouri,  unless  the  estate  is  derived  firom  the  iather.  The 
father's  power  extends  to  land  which  descended  ex  parte  tnatema. 
In  Missouri,  a  mother  has  the  same  authority,  where  there  is  no  lawful 
father  or  where  the  father  is  dead.' 

50.  An  executor  or  administrator  may  lease  lands,  in  which  the 
deceased  owned  a  ienn  for  years ;  and  the  rents  will  be  assets.^ 

51.  An  heir  may  lease  before  entry.' 

52.  Joint  tenants,  parceners  and  tenants  in  common  may  lease 
their  undivided  shares,  jointly  or  severally.  And  where  one  leases, 
the  lessee  has  the  same  rights  in  relation  to  the  others,  which  the 
lessor  before  had.  So  one  may  lease  to  another — ^this  being  a  mere 
contract,  by  which  the  latter  shall  take  the  whole  instead  of  half  the 
profits.* 

53.  If  two  tenants  in  common  lease  the  land,  and  one  of  them  die, 
the  other  cannot  maintain  an  action  alone  for  rent  accruing  after  the 
death  of  the  former.'  « 

54.  If  there  be  two  parceners,  owners  of  three  acres  of  equal  value, 
and  one  of  them  le^e  his  interest,  and  upon  partition  only  one  acre 


1  Anth.  Shep.  477.    1  Vir.  R.  C.  322-235.    1  N.  C.  Rev.  St.  311.    Treat  v.  Peck, 
5  Conn.  860.    Illin.  Rev.  L.  455. 

*  Welles  V.  Cowlei,  4  Conn.  182. 

*  May  V,  Calder,  2  Mass.  55.    Fotter  v.  Gorton,  5  Pick.  135.    Dat  Dig.  23.    Baoon 
9.  Taylor,  Kirby,  368.    6  Conn.  4d4.    Miaso.  St.  293. 

«  4  Cruise,  62.  •  4  Dane,  135. 

«  lb.    2  Ohio,  293     Keay  v.  Goodwin,  16  Mass.  4. 

7  Borne  v.  Cambridge,  1  M.  &.  Rob.  539.    Jurist  (Jan.  1818)  413. 

*  It  is  said  in  this  case  that  a  guardian  has  an  authority  only,  not  coupled  with  an 
interest. 

VOL.    I.  18 

Digitized  by  VjOOQ IC 


138  Lease.  [Chap.  XV. 

be  assigned  to  the  lessor ;  the  lessee  may  stiU  haire  an  additioiial  half 
acre.  But  if  two  parcener^  own  two  acres,  and  one  of  them  lease  one 
acre,  and  upon  partition  the  other  is  assigned  to  him,  the  lease  becomes 
void.* 

55.  If  an  infant  lease  his  lands,  the  lease,  it  seems,  is  not  void, 
although  sometimes  so  held,  but  only  voidable,  whether  with  or  without 
rent ;  inasmuch  as  the  infant  cannot  plead  to  an  action  upon  it  **  non 
est  factum,"  bat  must  plead  his  infancy  specially.  If  such  rent  is 
reserved  as  to  make  the  lease  a  beneBcial  one,  it  is  prima  facie  bind-^ 
ing ;  but  may  be  avoided  by  the  mfant  when  he  comes  of  age,  or  l^ 
bis  heir  if  he  die  in  minority.'  * 

56.  A  lease  may  become  void  or  be  forfeited  by  various  causes. 
In  some  points  of  view,  this  subject  will  be  considered  hereafter.f  So 
far  as  such  consequence  follows  from  some  act  or  neglect  of  the  lessee, 
it  is  said  to  be  doubtful  whether  a  lease  can  be  forfeited  by  a  mere 
neglect  of  the  lessee  to  perform  his  contract.  A  sub-lessee  certainly 
cannot  allege  such  forfeiture,  until  it  has  been  claimed  by  the  party 
interested.' 

57.  Where  a  lease  made  by  any  particular  tenant  is  merely  «om[- 
able, if,  after  his  death, the  heir, reversioner  or  remaindennan  acceptor 
sue  for  rent  from  the  lessee,,  or  do  any  other  act,  recognising  the 
existence  of  the  lease ;  thb  operates  as  a  confirmation  of  it.  But  if 
it  were  void,  there  can  be  no  confirmation.^  In  order  to  have  the 
effect  above  referred  to,  the  act  of  the  party  entitled  must  be  done 
with  a  knowledge  of  his  title  at  the  time ;  or  he  must  have  lain  by 
and  suffered  the  tenant  to  make  improvements.* 

58.  Both  these  principles  are  illustrated  in  the  case  of  a  lease  by 
tenant  in  tail,  not  conformable  to  St.  32  Hen.  8.  If  the  issue  receive 
or  sue  for  the  rent  or  sue  for  waste,  this  is  a  confirmation.  But  as  to 
the  reversioner  or  remainderman,  the  lease  is  void,,  and  no  act  of  his 
will  make  it  good. 

59.  A  lease  by  husband  and  wife  not  conformable  to  the  statute  is 
voidabk  merely,  and  may  therefore  be  confirmed,  by  the  wife,  after 


1  Co.  Lit  46  a,  and  n.  5. 

s  Bac.  Abr.  Leue  B.    Co.  Lit  45  b,  n.  1.    3  Burr.  1806.  * 

>  Todd  V.  Hall,  10  Conn.  559-60. 

«  Noy**  Max.  88.  •  Cowp.  482. 

*  In  England,  the  subject  of  leaiea  by  eecUskutUal  persons  ia  an  important  one,  and 
baa  been  regulated  by  enahUn^^  and  reatnmuiup  statutea,  the  conatmction  of  which  has 
given  riae  to  many  nice  oaestiona.  In  the  United  States,  these  acts  are  not  in  force, 
and  the  subject  itself  is  or  little  importance.  I  have  met  with  no  statutory  provisions 
relatixig  to  it  in  Vermont,  (I  Ver .  L.  234)  lands  aoj^ropriated  or  granted  for  the  use  of 
the  ministry  or  «  social  worship  of  Grod/'  may  be  leased  by  the  selectmen  of  the  town 
where  they  lie.  In  the  same  State,  gldte  rigfUs,  granted  by  the  Crown  to  the  Church  of 
flngland,  aie  declared  to  be  public  reservations  and  to  have  Yested  in  the  State )  and 
they  are  granted  to  the  towns  where  they  are  located,  v^th  power  to  the  selectmen  ta 
lease  them,  the  rent  to  be  applied  in  aid  of  tekools,    (See  16  Pick.  273.) 

t  See  Rent,  Condition. 
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the  husband's  death.    Whether  a  lease  hj  the  husband  alone  is  abso- 
hitely  void,  seems  an  unsettled  point.^ 

60.  All  leases  made  by  tenants  for  life  (unless  by  virtue  of  a 
pmffer)  become  absolutely  void  by  their  death.  Thus,  where  such 
lease  was  made  for  twenty-one  years,  and  the  remainderman,  after 
the  death  of  tenant  for  life,  allowed  the  lessee  to  occupy  four  or  five 
years,  and  regularly  received  rent  from  him ;  held,  he  might  still,  after 
notice  to  quit,  maintain  ejectment. 

61.  So  where  the  remainderman,  after  the  death  of  the  tenant  for 
life,  sold  the  land  at  auction,  and  both  in  the  conditions  of  sale  and 
the  deed  to  the  purchaser  the  lease  was  mentioned,  and  excepted  from 
the  covenant  against  incumbrances ;  and  the  purchaser  made  a  mort- 
gage, in  which  the  same  notice  was  taken  of  the  lease,  and  the  mort- 
gagee received  rent  firom  the  tenant — still  the  lease  was  held  void.' 

62.  Nor  will  the  circumstance  of  the  tenant's  laying  out  money 
upon  the  land  operate  at  law  as  a  confiimation,  where  there  seems  to 
have  been  no  intention  to  confirm  the  old,  or  grant  a  new,  lease ;  but 
both  parties  acted  under  the  mistaken  belief  that  the  original  lease 
was  good.' 

63.  But  where  a  remainderman  receives  rent,  and  allows  improve- 
ments to  be  made,  knowing  the  defect  in  the  lease,  Chancery  will 
compel  him  to  execute  a  new  lease. 

64.  A  tenant  for  life  leased  under  a  power,  but  not  conformably  to 
it.  After  his  death,  an  assignee  of  the  lessee  erected  buildings,  and 
the  remainderman  received  rent  for  six  years.  The  latter  then  brings 
ejectment  and  recovers  the  premises ;  and  the  tenant  prays  in  Equity, 
for  an  injunction  against  proceedings  at  law,  and  that  he  might  be 
quieted.  The  defendant,  in  bis  answer,  did  not  deny  ndtice.  Held, 
he  should  execute  a  new  lease.^ 

65.  In  New  York,  a  lease  is  avoided  by  conviction  of  the  tenant 
•of  using  the  premises  for  a  bawdy-house.* 

66.  Where  a  lease  contains  the  proviso,  that  if  the  rent  shall  not  be 
paid  at  a  certain  time,  the  lease  shall  be  void,  and  the  rent  is  not  paid 
at  that  time ;  a  subsequent  acceptance  of  rent,  and  an  acquittance  as 
if  it  bad  been  paid  at  the  day,  will  not  operate  as  a  confirmation.  The 
proviso  is  a  limitation  to  determine,  and  not  merely  a  condition  to 
undo,  the  estate.  Hence,  u^n  non-payment,  the  land  becomes  dis- 
charged of  the  contract ;  the  tenant  holds  neither  at  will  nor  at  suffer- 
ance ;  and  the  lessor  may  re-grant  the  land  without  entry.  The 
reason  b  said  to  be,  because  the  acceptance  of  rent  cannot  make  a 
new  lease,  and  the  old  one  was  determined.  But  the  acceptance  of 
rent  is  a  sufficient  declaration  of  the  lessor's  will  to  continue  the 


1  Doev.Vee]]er,7T.R.478.    Bac.  Abr.  Lewe  C.    2  Sum.  180  n.  9.    Doof .  SB. 

>  Doe  V,  Aicher,  1  fiot.  A.  P.  631. 

*  Doe  «.  Batcher,  Dong.  60. 

^  Stiles  «.  Cowper,  3  Atk.  093.  •  3  N.  T.  R.  8. 708. 
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lease,  for  he  is  not  entided  to  the  rent  but  by  the  lease.  It  is  to  be 
observed,  however,  that  in  the  case  in  Croke  the  Queen  was  the  lessor, 
and  the  non-payment  of  the  rent  was  found  by  office  before  the  second 
grantee  entered.^  And,  where  a  lessor  re-enters  for  non-payment  of 
rent  under  a  condition  for  re-entry,  acceptance  of  the  instalment  due, 
as  well  after  entry  as  before,  is  a  waiver  of  the  breach,  and  the  tenant 
is  not  a  trespasser  for  entering  and  gathering  vegetables  on  the  land.'  * 

67.  In  some  other  cases,  to  effect  the  evident  intent  of  the  par- 
ties, acceptance  of  rent  will  operate  as  a  waiver,  of  the  forfeiture. 
Thus,  where  the  lease  contains  a  proviso,  that  upon  any  alienation  by 
the  lessee  the  lessor  may  reenter ;  if,  after  such  alienation,  of  which 
the  lessor  has  knowledge,  he  accepts  rent,  this  shall  operate  as  a 
waiver ;  otherwise,  if  he  had  no  knowledge  of  it.' 

68.  A  lessee  covenants  to  plant  a  certain  number  of  trees,  and 
always  to  keep  that  number  on  the  land.  After  a  breach,  the  lessor 
receives  rent.     He  may  still  re-enter  for  any  subsequent  breach/ 

69.  In  some  cases,  a  lease,  though  avoided  in  part  by  a  party 
having  a  right  so  to  do,  will  afterwards  revive.  Thus,  where  a  mdow 
avoids  a  lease  made  by  the  husband  during  marriage,  it  shall  be  in 
force  again  after  her  death.* 

70.  The  law  always  presumes  a  lease  to  be  beneOctal  to  the  lessee. 
Hence,  idiots,  infants  and  married  women  may  be  lessees.  They  may 
disclaim,  upon  the  removal  of  their  disabilities ;  but  a  subsequent  occu- 
pancy will  give  validity  to  the  lease.* 

71.  A  lease  usually  contains  cavenanti  both  on  the  part  of  the 
lessor  and  the  lessee. 

72.  The  words  ^<  doth  agree  that  the  lessee  shall  hold  and  occupy" 
during  the  term,  amount  to  a  general  covenant  for  quiet  enjoyment 
But  it  covers  only  such  disturbances  as  are  made  by  virtue  of  rights 
then  existing ;  not  those  acquired  afterwards.  Therefore  the  subse- 
quent location  of  a  town-way  over  the  premises  is  no  breach  of  the 
covenant.  A  covenant  against  such  mterference  would  be  not  against 
any  existing  right  or  interest,  but  agamst  a  naked  possibility.^  k 
such  case,  morever,  the  lessee  has  no  claim  upon  bis  covenant,  because 
as  ovmer  of  the  land  he  has  a  perfect  constitutional  remedy  for  the 
damages  caused  by  appropriating  it  to  the  public  use.  The  case  in 
principle  is  the  same  as  that  of  a  tortious  eviction. 


>  Co.  Lit  215  a,  and  n.  117.    3  Bep.  65  a. .  Finch  v.  Throckmorton,  Cro.  EUf.  231. 
Poph.  53.    Sjmson  v.  Butcher,  Douff.  51.    Gwynn  r,  Jones,  2  Gill  &.  J.  183. 
«  Coon  V.  Brickett,  2  N.  H.  163. 

*  Jackson  v.  Brownson,  7  J6hn.  234.    Roe  v.  Harrison,  2  T.  R.  425.    Goodrifht  v. 
Davids,  Cowp  803.    Chalker  v.  Chalker,  1  Conn.  79. 

«  Bleecker  v.  SmiUi,  13  Wend.  530.  «  Co.  Lit  46  a. 

*  4  Cruise,  67. 

7  Ellis  V.  Welch,  6  Mass.  246. 

*  <<  It  is  unjust,  that  a  lessor  should  receiye  both  the  penalty  and  the  rent;  accept 
perfonnanoe  <»  the  condition,  and  retain  the  forfeiture  finr  non-performance."   2  N.  H. 
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73.  A  covenant  in  a  lease  to  pay  rent  during  the  term  and  for  such 
further  time  as  the  lessee  shall  occupy,  binds  him  to  pay  rent  accruing 
after  the  expiration  of  the  time  stipulated ;  and  a  surety  for  the  lessee 
incurs  the  same  liability. 

74.  Lease  for  one  year,  the  lessee  pa3ring  a  certain  rent  per  annum, 
and  at  the  same  rate  for  any  shorter  period.  The  lessee  covenants  to 
pay  said  rent  in  quarterly  payments,  and  to  pay  the  rent  as  above 
stated,  and  all  taxes  and  duties  levied  and  to  be  levied  thereon,  during^ 
the  term,  and  for  such  further  time  as  he  shall  occupy.  On  the 
back  of  the  lease,  the  defendant  guarantied  perf(ntnance  of  the  within 
covenants,  and  the  lessee  by  another  writing  agreed  to  quit  on  reason- 
able notice,  if  the  lessor  wished  to  sell  or  pull  down  the  house.  Held, 
the  covenants  bound  both  the  defendant  and  the  lessee  so  long  as  the 
latter,  occupied,  even  beyond  the  year;  and  that  the  defendant  was 
liable  for  several  quarters'  rent,  ahhougb  not  notified  at  the  end  of  each 
quarter,  havmg  stiffered  no  damage  iiom  the  want  of  such  notice.^ 

75.  If  a  lessee  covenant  to  repair^  he  is  bound  upon  his  covenant, 
althou^  the  premises  are  burned  down  without  his  fault.  So,  where 
be  covenants  to  keep  in  repair  ^'saving  and  excepting  the  natural 
decay  of  the  same,"  and  te  surrender  up  at  the  end  of  the  term  in  as 
good  condition,  &c.,  reasonable  use  and  wearing  thereof  excepted.' 

76.  But  if  a  penalty  is  annexed  to  the  covenant,  inevitable  acci- 
dent will  excuse  from  the  former,  though  not  from  the  latter.  As 
where  one  covenanted  to  sustain  and  repair  the  banks  of  a  river,  under 
pain  of  forfeiture  of  £10.  The  banks  being  suddenly  destroyed  by  a 
great  flood,  held  the  party  was  bound  to  repair,  but  not  subject  to  the 
penalty.'  It  is  to  be  observed,  however,  that  this  was  a  case  of  loss 
by  act  of  God. 

77.  In  New  Jersey,*  by  statute,  no  action  lies  against  any  person, 
on  the  ground  that  a  fire  began  in  a  house  or  room  occupied  by  him, 
if  accidental.     This  does  not  affect  any  covenant. 

78.  With  respect  to  the  renewal  of  leases ;  in  case  of  church  leases, 
or  those  made  by  trustees  of  charities,  which  are  usually  renewable  for 
a  fine  or  increased  rent,  although  the  lessors  are  not  legally  bound  to 
renew,  yet  the  tenant  has  in  Ekiuity  a  transferable  interest  in  this 
privilege.*  A  landlord  is  not  bound  to  renew  the  lease,  without  an 
express  covenant  to  do  it.  Covenants  for  continual  renewal  are  not 
favored,  for  they  tend  to  create  a  perpetuity,  and  have  been  said  to 
be  equivalent  to  an  alienation  of  the  inheritance.  Hence  in  the  case 
of  trustees  of  a  charity,  they  ha^e  been  held  invalid  in  Chancery. 
But  if  explicit,  the  weight  of  authority  is  in  favor  of  their  validity. 
Covenants  of  renewal  run  with  the  land,  and  bind  a  grantee  of  the 


1  Salisborr  v.  Hale,  12  Pick.  416. 

'  Bullock  o.  Dommitt,  2  Chit  K.  B.  R.  608.  Phillips  v.  Stevens,  16  Mass.  238. 

»  1  Dyer,  33  a.  <  1  N.  J.  Rev.  C.  210. 

*  Phyib  «.  Wardell,  5  Paige,  268.  «  4  Kent  106,  and  authoritief,       . 
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79.  In  Obio^*  it  is  said,  perpetual  leases^  renewable  forever,  are 
very  cominoD ;  but  are  mere  chattels.  So  where  a  lease  was  made 
for  twelve  months,  and  so  ih)m  year  to  year  at  the  pleasure  of  both 
parties,  with  a  covenant  by  the  lessee  not  to  assign  without  permission 
under  seal,  and  a  proviso  that  the  lessor  should  reimburse  money  laid 
out  in  improvements ;  held,  thb  passed  no  freehold.'  It  would  be 
otherwise,  it  seems,  where,  upon  a  long  lease,  the  landlord  covenants 
to  pay  for  improvements,  or,  if  not,  to  convey  in  fee.* 

80.  Where  a  lease  is  made  to  a  person,  his  heirs  and  assigns,  to 
contmue  while  he  pays  the  rent,  and  he  covenants  for  himself  and  bis 
heirs ;  on  failure  to  perform  the  covenants,  the  lessor  may  treat  the 
lease  as  forfeited,  but  not  the  lessee.^ 

81.  How  far  a  tenant  himself  may  cause  the  implied  renewal  of  a 
lease,  by  holding  over  after  his  term,  will  be  more  particularly  con- 
sidered hereafter.*  In  Connecticut  it  is  held,  that  if  a  lessee  for  one 
year  hold  over,  this  is  a  renewal  of  the  lease  (of  course  at  the  option 
of  the  lessor)  for  the  same  term.  The  same  consequence  follows, 
where  a  sub-tenant  occupies  ;  or,  having  occupied,  abandons  the  pos- 
session.* 

82.  It  is  the  general  rule — not  a  technical  one,  but  founded  in  good 
jfaith  as  well  as  public  policy,  and  so  firmly  established,  that  it  has 
been  said,  "  you  may  as  well  attempt  to  move  a  mountain," — ^that  in 
any  action  between  landlord  and  tenant,  the  latter  is  precluded  or 
estoppedj-f  by  his  lease  or  occupation,  from  disputing  the  title  of  the  for- 
mer to  the  land,  either  by  pleading  or  evidence.  It  iff^a  consequ^ce, 
or  perhaps  more  properly  a  part,  of  the  same  rule,  that  a  third  person, 
having  a  title  to  the  land,  paramount  to  that  of  the  lessor,  cannot 
recover  rent  of  the  tenant,  until  he  has  actually  entered,  or  made  legal 
clum  under  his  title.  An  action  for  rent  does  not  lie  in  favor  of  a 
stranger,  for  the  purpose  of  trying  his  title,  or  by  one  of  two  litigating 
parties  claiming  the  land  ;  this  action  not  depending  on  the  validity  of 
the  plamtiff's  title,  but  on  a  contract  between  the  parties,  express  or 
implied.  It  is  said,  the  only  exception  to  this  principle  of  estoppel, 
is  where  it  would  work  a  fraud  upon  the  lessor  or  the  Commonwealth. 
It  applies  not  merely  to  a  tenancy,  strictly  so  called,  but  to  any  occu- 
pation by  permission  of  another.  So  it  applies,  not  merely  to  a  lessee 
himself,  but  to  any  one  claiming  under  him,  or  in  continuation  of  bis 
estate,  as  a  sub-lessee,  or  the  wife  of  a  deceased  tenant.  So  if  a  man 
take  a  lease  of  his  own  hmdy  he  is  concluded ;  though  it  would  be 
otherwise,  if  it  were  a  lease  merely  of  the  herbage.    And  if  a  db- 


'  WaUc.  Intro.  278.  >  Kranae,  3  Wbart  396. 

>  Eli  «.  Beanmont,  5  S.  &  R.  124.  «  Folts  «.  HunUey,  7  Wend.  210. 

•  Bacon  «.  Biown,  9  Conn.  338.    (See  alao  4  McCord,59.) 

*  See  Snflferance,  tenant  at. 

t  An  eatoppel  ii  a  restraint  or  impediment,  impoeed  by  the  policy  of  the  law,  to 
pieclade  a  party  from  aveiring  the  traUi.    15  MaM.  110. 


Digitized  by  VjOOQ IC 


Chap.  XV.]  Leoie.  143 

seisee  lease  to  the  disseisor  by  mdenture,  he  shall  not  have  assize 
during  the  lease.  So  a  lessee  is  estopped,  though  he  were  in  posses- 
sion before  taking  the  lease.^  By  disclaiming  the  landlord's  title,  a 
lessee  becomes  a  trespasser.'  Nor  will  he  be  permitted  to  show  a 
parol  admission  by  the  lessor  of  an  adverse  title." 

83.  Land  of  the  plaintiff,  in  the  occupation  of  the  defendant  as  les- 
see, was  levied  upon  by  a  creditor  of  the  plaintiff,  and  the  defendant 
evicted.  The  defendant  afterwards  occupied  as  lessee  of  the  creditor, 
and  then  purchased  the  fee  of  him.  The  land  was  afterwards  levied 
upon  by  another  creditor,  the  former  levy  being  defective  and  void. 
The  plaintiff  brings  an  action  for  the  rent  accruing  between  the  two 
levies.  Held,  as  the  defendant  had  occupied  either  as  lessee  of  the 
first  creditor,  or  as  owner,  there  was  no  ccHitract,  express  or  implied, 
between  him  and  the  plaintiff;  that  the  remedy  of  the  latter  was 
against  the  first  creditor,  and  this  action  would  not  lie.^ 

84.  A,  having  leased  land,  with  a  building  upon  it,  to  B,  euteted 
into  a  negotiation  with  C  for  a  sale  of  the  land  only  to  him.  It  was 
left  to  referees  to  settle  the  price,  and  A  put  into  their  hands  a  deed, 
to  be  delivered  to  C  with  the  award.  A  was  to  remove  the  building 
by  a  certam  day.  The  referees,  having  awarded  a  certain  price,  de- 
livered the  deed  to  C,  which  was  recorded  ;  but  A  excepted  to  the 
award,  refused  the  price,  tendered  the  penalty  agreed  on,  and  de- 
nied that  the  deed  passed  any  title.  C  never  notified  A  to  remove 
the  building,  but  notified  B  to  quit  at  die  time  fixed  for  removing  the 
building,  or  pay  rent  to  him  subsequently.  B  continued  to  occupy, 
and  expresdy  promised  to  pay  rent  to  A,  A  nidemnifying  him  against 
C's  claim,  and  actually  paid  rent  to  A  for  a  period  subsequent  to  the 
award  ;  but  paid  a  subsequent  instalment  to  C,  receiving  from  him  an 
indemnity  against  A.  For  the  latter  rent,  A  brings  an  action  agabst 
B.     Held,  die  above  fiicts  fiimished  no  defence  to  such  action.* 

85.  A  bad  agreed  to  become  tenant  to  C  until  a  certain  time,  at 
such  rent  as  the  arbitrators  should  award.  In  an  action  for  use  and 
occupation  by  C  agamst  A,  held,  A  was  not  bound  by  an  implied 
contract  to  pay  rent  to  C,  after  the  time  stipulated ;  and  that  the 
title  could  not  be  thus  tried.' 

86.  A,  holding  a  lease  of  certain  land,  took  possession  fiiom  B  of  a 
house  which  B  bad  erected,  before  A  had  a  lease,  upon  adjoining 
waste  land,  to  which  B  had  no  title.  A  leases  the  house  to  C.  In 
an  ejectment  for  the  house  by  A's  landlord  against  C,  held,  C  was 
estopped  to  deny  the  plabtiff's  tide.^ 


»5T.R,4.  3  Gamp.  11.  6  Pick.  127.  2  Bin.  468.  14  Ma«.  93.  6  Tcrjr.  217, 
379.  4  Bibb.  34.  3  Ohio,  296.  1  Bre.  203.  Harp.  70.  5  Watte,  55.  2  Dane,  443. 
Co.  Lit.  47  b,  48  a,  and  n.  13.    4  Mon.  400. 

*  Dnke  v.  Harper,  6  Yerg.  380.  >  Jackaon  v.  Davis,  5  Cow.  133. 

«  Allen  V.  Thayer,  17  Maaa.  299.  *»  Binney  v.  Chapman,  5  Pick.  134. 

•  Boston  V.  Binney,  11  Pick.  1.  ''  Doev,  Fuller,  1  Tyr.  &  0. 17. 
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87.  Inasmuch  as  a  tenant  cannot  even  defend  against  an  action  at 
law  by  denying  the  title  of  the  lessor ;  a  fortiori,  Equity  will  not 
aid  him  in  such  denial. 

88.  A  took  possession  of  land  as  the  tenant  of  B.  B,  the  tenn  having 
expired,  demands  possession,  and  brings  a  process  of  forcible  entry, 
upon  which  however  A  was  finally  acquitted.  B  then  brought  an 
ejectment  against  A,  who  purchased  an  adverse  title  of  C.  A  files 
a  bill  in  Equity  for  an  injunction  against  the  suit.  Held,  the  ac- 
quittal of  A  proved  nothing  as  to  the  title  of  the  land ;  that  the  pur^ 
chase  of  an  adverse  title,  or  disclaimer  of  that  of  the  lessor,  was  a 
forfeiture,  from  which  the  statute  of  limitation  would  run  ;  but  until 
the  legal  time  of  limitation  expired,  A  could  not  dispute  the  land- 
lord's title  at  law,  nor  have  relief  in  Equity.' 

89.  The  principle  of  estoppel  does  not  apply,  where  a  tenant  has 
in  any  way  ceased  to  stand  in  that  relation.  As  where  the  lease  is 
ended,  or  he  has  restored  possession,  or  obtabed  a  decree  for  the 
title  ;  or  where  he  disclaims  the  landlord's  .title,  and  holds  over ;  or  a 
judgment  in  ejectment*  has  been  rendered  against  him,  or  he  has  been 
evicted,  by  an  adverse  claimant.'  It  is  said  '^  by  the  making  of  the 
lease  the  estoppel  doth  grow,  and  consequently  by  the  end  of  the 
lease  the  estoppel  determines."'  Nor  does  the  principle  apply  to  the 
case  of  a  defective  conveyance  in  fee,^  nor  where  the  estoppel  is 
mutual.' 

90.  A,  having  been  a  tenant  at  will  to  B,  remained  in  possession  of 
the  land  fifty-seven  years  after  B's  death.  Held,  the  jury  might  pre- 
sume that  the  land  had  been  restored  to  B's  heirs,  and  an  actuad  ouster 
of  them,  and  that  A  had  acquired  a  perfect  title.' 

91.  Ejectment  by  the  heirs  of  a  lessor  against  the  lessee.  The 
latter  may  show  in  defence  that  the  lessor  had  only  a  life  estate.' 

92.  The  tenant  in  a  real  action  conveyed  the  (and  to  A  in  1813. 
A  devised  it  to  the  demandant.  In  1816,  A  reconveyed  to  the 
tenant,  and  in  1822  leased  to  the  tenant,  by  an  indenture  for  one 
year,  ^'  all  the  land,  be.  which  A  held  fit>m  the  tenant  by  deed  dated 
March  20..  1813,  now  improved  by  the  tenant."  The  term  having 
expired,  held  the  tenant  was  not  estopped  to  claim  under  the  deed  of 
1816.     Also  that  if  he  were,  the  demandant^  claiming  under  A,  would 


>  Payton  ©.  Stith,  1  Pet.  486. 

•  Jackson  v   Rowland,  6  Wend.  666.    v.  Davis,  5  Cow.  123.    Piesbyte- 

rian,  &c.  v.  Picket,  Wright,  57.  Avery  v.  Bamum,  lb.  577.  11  Pick.  8, 12,  561.  1 
Mar.  99.  330 ;  2,  243.  fowler  v.  Cravens,  3  J.  J.  Mar.  429.  Logan  v.  Steel,  6  Mon. 
105 ;  Maverick  r.  Gibbs,  3  M'Cord,  211. 

»  Co.  Litt.  47  b.  «  Hughes  r.  Trustees,  &e.  6  Pet  369. 

»  3  N.  H.  204. 

«  Camp  V.  Camp,  5  Conn.  291.  7  Heckart ».  McKee,  5  Watts,  385. 

*  In  lUinois,  Missouri  and  New  Jersey,  where  a  tenant  is  sued  in  ejectment  by  a 
stranger,  he  is  required  under  a  penalty  to  give  notice  ^  it  to  the  landlord.  Illin. 
Rev.  L.  676.    Misso.  St  376.    1  N.  J.  R  C.  192. 
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be  estopped  by  the  deed  of  1816,  to  say  that  A  in  1828  held  under 
the  deed  of  1813,  and  <' estoppel  against  estoppel  sets  the  matter  at 
large."* 

93.  A  hires  land  of  B,  and  pays  him  rent.  Afterwards,  B  having 
agreed  Avitb  C  to  give  him  a  long  lease  of  the  land,  A  pays  rent  to  C. 
In  an  action  by  C  against  A  for  another  quarter's  rent,  held,  A  was 
not  estopped  from  showing  that  the  above-named  agreement  had  been 
rescinded,  and  that  he  had  paid  this  rent  to  B.' 

94.  A  surrender  of  the  estate  by  a  lessee  to  his  lessor  will  not  au- 
thorize him  to  deny  the  title  of  the  latter,  unless  it  be  made  iairly,  and 
so  as  to  give  time  to  the  lessor  to  take  possession.  Thus,  if  imme- 
diately after  such  surrender,  the  tenant  takes  a  lease  firom  an  adverse 
claimant,  this  proceeding  will  avail  him  nothing.' 

95.  A  lessee  is  not  estopped  to  aver  a  mode  of  payment  of  rent, 
varying  fix)m  the  literal  import  of  the  lease,  and  provided  for  by  an 
independent  parol  agreement. 

96.  Thus,  in  an  action  by  an  assignee  of  the  reversion,  though  the 
rent  is  by  the  lease  to  be  paid  quarterly,  the  lessee  may  plead,  that 
before  the  time  when  the  lease  was  made  be  loaned  money  to  the 
lessor,  the  interest  of  which  it  was  agreed  should  go  to  pay  the  rent.^ 

97.  In  an  action  for  rent  by  an  assignee  of  the  reversion  against  an 
as^gnee  of  the  lease,  it  appeared  that  upon  the  execution  of  the  lease 
the  lessee  gave  several  promissory  notes,  not  proved  to  be  negotiable, 
equal  in  amount  to  the  rent  reserved,  and  payable  respectively  as  the 
rents  would  fall  due,  and  which  were  stated  in  the  deed  of  assignment 
of  the  reversion,  to  be  given  as  collateral  security.  The  notes  were 
ti;»nsferTed  with  the  reversion  to  the  plaintiff.  Held,  it  was  a  question 
for  the  jury,  whether  the  notes  were  intended  by  the  parties  to  be  in 
payment  of  the  rent.* 

98.  A  contract,  by  which  a  tenant  is  induced  to  desert  his  raodlord, 
is  corrupt  and  void  ;  and  the  person  to  whom  he  has  attorned  cannot 
maintain  an  action  upon  it.' 

99.  The  purchaser  of  a  term  is  bound  to  surrender  it  to  the  lessor, 
not  to  the  original  lessee.^  * 


>  Cvpenter  v.  Thompson,  3  N.  H.  904. 

«  Brook  V,  Brigis,  2  Bingh.  N.  C.  578.  '  Boyer  v.  Smith,  3  Watte,  449. 

*  Farley  v.  Thompson,  15  Mass.  l8.  »  Rowland  v.  Coffin,  9  Pick  52. 

*  Morgan  «.  Ballard,  1  Max.  558.  ?  Bruce  v.  Halbert,  3  Mon.  65. 

*  In  regard  to  the  utoppd  of  a  tenant,  the  old  law  leemB  to  have  made  a  distinctioo 
between  leases  hy  indenturej  and  those  by  deedrpoU.  Littleton  says  (s.  58),  the  lessee 
may  plead  that  the  lessor  had  nothirw  in  the  tenements  at  the  time  of  the  lease,  «  except 
the  lease  be  made  by  deed  indented ;"  and  Lord  Coke,  (47  b.)  that  by  a  deed-poll  the 
leasee  is  not  estopped,  and  may  even  plead  nan  dimisitf  and  five  the  want  of  title  in 
evidence.  But  the  distinction  seems  to  be  now  entirely  exploded.  The  principle  of 
the  modem  doctrine  is,  that  the  lessee  is  estopped,  not  so  much  by  an  express  agree- 
ment on  his  part,  as  by  his  acceptance  of  the  lease  and  occupation  of  the  land.  And 
the  case  seems  analogous  to  that  of  rent  reserved  upon  n,feomneni  by  deed-poll,  which 
IB  said  to  be  reserved  by  the  words  qf  the  feoffor  j  and  not  by  ike  grmH  of  the  jfeoffee,  and 
binds  the  latter.    (Co.  Lit.  143  b. ;  and  see  1  Whart.  350>1). 

VOL.  I.  19 
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100.  The  principle  of  estoppel  may  be  applied  to  the  lessor  as  well 
as  the  lessee.  Thus,  if  the  lessor  at  the  time  of  leasing  has  no  vested 
interest  in  the  land,  but  subsequently  acquires  such  an  interest,  it 
passes  to  the  lessee  or  his  assignee  from  the  latter  period,  by  estoppel, 
or  rather  that  which  was  before  an  estoppel  is  turned  into  a  lease  in 
interest.  This  rule  applies,  although  the  lessor  at  the  time  of  leasing 
has  a  future  and  contingent  interest ;  as,  for  instance,  where  he  is  an 
heir  apparent,  or  claims  under  a  contingent  remainder  or  executory 
devise  ;  but  not  where  any  actual  interest,  however  small,  passes  by 
the  lease.  Thus,  if  A,  tenant  for  the  life  of  B,  lease  to  C  for  years, 
and  then  purchase  the  reversion  in  fee,  upon  the  death  of  B  he  may 
still  avoid  the  lease.^ 

101.  Of  the  nature  of  a  lease,  is  a  license  to  occupy,  use  or  take  the 
profits,  of  land.  This,  however,  seems  to  pass  no  estate^  but  merely 
to  confer  a  certain  right  or  privilege.  It  is  a  mere  authority  to  enter 
upon  the  lands  of  another,  and  do  an  act  or  series  of  acts,  without 
having  any  interest  in  the  land  ;  founded  in  personal  confidence,  not 
assignable,  and  valid,  though  not  in  writing.' 

102.  Thus  a  parol  license  from  A  to  B  to  take  trees  from  A's  land 
so  long  as  B  pleases,  expires  upon  A's  death.' 

103.  A  general  parol  license  to  cut  and  carry  away  wood  growing 
upon  land,  if  available  at  all,  must  be  acted  on  within  a  reasoeable 
time  ;  and  applies  only  to  the  wood  as  it  is  substantially  at  the  time 
of  giving  the  license.  And  what  is  a  reasonable  time,  the  facts  being 
agreed,  is  a  question  for  the  court.  Such  license  does  not  continue 
fifteen  years,  not  being  acted  upon.* 

104.  By  an  mdenture  between  the  town  of  B  and  a  mill  dam  cor- 
poration, the  latter  granted  to  the  former  a  certain  proportion  of  a  tract 
of  land  covered  with  water,  ^'  excepting  the  mill  creek  and  such  other 
canals  as  may  be  agreed  to  be  kept  open  for  the  passage  of  boats." 
By  a  subsequent  indenture  between  the  same  parties,  it  was  agreed 
that  the  town  might  put  a  covering  over  part  of  the  creek  or  canal, 
^'  provided  only  that  no  interruption  or  impediment  shall  be  made  or 
permitted  below  said  covering,  to  boats  on  passing  through  or  into  said 
canal."  Held,  these  provisions  did  not  constitute  a  license  to  the 
abuttors  to  navigate  the  creek.* 

105.  The  creek  being  kept  open  for  boats,  held,  although  there  was 
an  implied  public  license  to  navigate  it,  this  was  not  such  a  perpetual 
license  as  could  be  pleaded  as  a  grant  or  a  dedication  to  the  public ; 
and  that  no  individual  could  acquire  a  prescriptive  right  by  the  use  of 
it  whUe  thus  open. 


»  Weale  r.  Lower,  PoUexfen,  54.    Helps  r.  Hereford,  2  Bam.  &  A.  242.    Co.  IM. 
48  a.  n.  11.    lb.  45  a.  47  b.    4  Kent,  97. 

*  Mamford  v.  Whitney,  15  Wend.  380. 

»  Putney  v.  Day,  6  N.  H.  430.  *  Gilmore  v.  Wilbur,  12  Pick.  120. 

•  Baker  o.  Boston,  12  Pick.  184. 
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106.  Where  a  parol  contract,  being  for  the  sale  of  an  bterest  in 
land,  is  void  as  a  contract,  it  may  still  operate  as  a  liceme^  which  will 
excuse  the  entry  of  the  purchaser.* 

107.  If  a  transaction  between  two  parties  amounts  to  the  grant  of 
a  permanent  privilege  in  the  land,  it  will  constitute  a  lease,  not  a 
license,  though  the  words  might  seem  to  import  the  latter.^ 

108.  A,  in  consideration  of  £5,  grants  to  B  the  privilege  of 
flowbg  certain  land  for  twelve  years  without  restriction,  and  for 
eighty  years  in  the  winter,  during  one  half  of  the  year.  This  is  a 
lease.' 

109.  An  extcutory  is  to  be  distinguished  from  an  eocecuted  license* 
The  former,  where  the  authorized  act  has  not  been  done,  is  revocable ; 
but  the  latter,  where  the  act  has  been  done,  is  irrevocable,  so  far  as 
to  exempt  the  party  from  any  liability  to  the  owner  of  the  land.' 

110.  Where  A  conveys  to  B  in  fee,  parol  evidence  is  admissible 
to  prove  an  agreement  between  them,  that  A  might  enter  to  remove* 
certain  property,  because  the  transaction  constitutes  a  licensed 
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1.  Definition. 

13.  Mnst  be  certki*. 

3.  In  what  payable. 

4.  £ffect  of  a  reaervation  of  a  part  of  tbe 
produce,  and  whether  the  landlord 
UBB  a  lien. 

Kinds  of  rent. 

12.  Rent-nervice. 

13.  Rent-charge. 

15.  Rentrseck. 

16.  Fee-farm  rent 

17.  Seisin  of  rent. 

16.  From  what  it  may  isnie. 

23.  On  what  conveyance  reserved. 

24.  Several  rents  reserved  by  one  deed. 


29.  To  whom  reserved. 

41.  When  payable. 

46.  To  whom  it  passes  apon  the  lesior's 

death. 
52-3.  Remedies  for  recovery  of  rent— 

dtstresa. 
57.  Re-entry. 

62.  Debt  and  covenant. 

63.  Assumpsit  * 
65.  Election  of  remedies. 

68.  Restoration  of  land  afler  forfeiture ', 

attachment  for— before  doe. 

69.  Suit  in  Chancery. 

70.  Estates  in  a  rent. 
86.  Not  lost  by  non-user. 


1.  Rent  is  a  periodical  return  made  by  any  particular  tenant  of 
land,  either  in  money  or  otherwise,  in  retribution  for  the  land. 


"*  Canington  v.  Roots,  2  Mees.  and  W.  248. 

*  Smith  V,  Sjmons,  1  Root,  318.  '  Cheever  v.  Pearron,  16  Pick.  Sj73. 

*  Parsons  v!  Camp,  11  Conn.  525.  i_  r  ■» 

*  That  either  construction  may  sometimes  be  given,  see  Tr.  Book,  6  Hen.  7  pi.  1 .    1 
Mod.  15. 
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3.  A  rent  must  be  certain,  or  capable  of  being  made  so  by  either 
party.* 

3.  The  old  doctrine  is,  that  a  rent  must  issue  out  of  the  thing 
granted,  and  not  be  a  part  of  the  thing  itself.  Thus  it  cannot  consist 
of  the  annual  vesture  or  herbage,  for  that  should  be  repugnant  to  the 
grant.* 

4.  Rent  is  often  reserved  m  a  certain  portion  of  the  produce.*  Bat 
the  whole  property  in  such  produce  remains  in  the  lessee,  till  it  is 
divided  and  the  lessor's  share  delivered  to  him*  And  a  creditor  of 
the  former  may  legally  seize  the  whole.  So  upon  his  death  it  passes 
to  his  administrator.' 

5.  The  same  principle  applies,  where  the  lease  provides  that  the 
lessor  shall  have  a  claim  upon  the  produce  as  security  for  the  rent. 

6.  A  lease  provided,  that  the  produce,  whether  growing  or  har- 
vested, if  deposited  upon  the  land,  should  be  held  for  the  rent  and  be 
at  the  lessor's  disposal,  who  might  enter  and  take  it  for  rent  in  arrear. 
Before  rent-day,  previous  instalments  having  been  paid,  a  creditor  of 
the  lessee  seized  by  legal  process  a  quantity  of  com  raised  upon  the 
land.  Held,  no  property  had  vested  in  the  lessor  as  against  creditors, 
either  by  way  of  sale,  mortgage  or  pledge,  for  want  of  delivery  and 
continued  possession  ;  and  the  agreement,  giving  the  lessee  an  ateo- 
lute  title  until  the  lessor  should  take  possession,  was  fraudulent  against 
creditors.* 

7.  So  where  a  rent  is  reserved  in  money,  but  the  lessor  reserves  a 
right  to  take  a  portion  of  the  produce  at  a  certain  valuation  in  lieu  of 
money;  he  acquires  no  property  until  he  has  elected  and  actually 
taken  the  produce ;  and,  upon  the  lessee's  death,  the  right  of  election 
ceases,  and  the  whole  existing  produce  vests  in  the  administrator, 
leaving  the  lessor,  in  case  of  insolvency,  only  the  rights  of  a  general 
creditor.' 

8.  In  Missouri,  Tennessee,  Mississippi,  Ohio  (it  seems)  and  Ala- 
bama, a  landlord  has  a  lien  upon  the  crop  for  the  rent  of  a  year, 
which,  in  Missouri,  continues  eight  months,  and  in  Tennessee  three 
months,  after  the  rent  falls  due.  In  Virginia,  Kentucky,  New  Jersey, 
Delaware,  New  York,  Pennsylvania,  Mississippi  and  Alabama,  he 
has  the  same  lien  upon  the  tenant's  goods  f  on  the  land.  In  Dela- 
ware, if  the  rent  is  payable  in  produce  of  a  certain  kind,  the  lessor 
has  a  lien  upon  this  amount  of  the  crop.     And  if  sold  on  execu- 


»  3  Cruiae,  186.    Co.  Lit.  142  a.  «  lb. 

»  Stewart  v.  Doughty,  9  John.  113     Oockham  i?.  Parker,  9  Green.  137. 

*  Bulterfield  v.  Baker,  5  Pick.  622     (See  1  Verm.  37.)  *  Wait,  &c.  7  Pick.  100. 

•  Chancellor  Kent  considers  this  the  most  judicious  mode  of  reservation  in  lonf 
leases,  on  account  of  the  fluctuating  value  of  monev.  He  mentions  the  case  of  the 
N.  T.  University,  whose  annual  income  is  limited  by  law  to  40,000  bushels  of  whtai. 
3  Kent,  369.  "^ 

t  Perhaps  this  tena  is  construed  to  indode  the  crop  also.  The  word  property  is 
sometimes  used. 
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tion,  the  pinchaser  succeeds  tq  the  tenant's  liability  for  rent  and 
good  husbandry,  and  the  crop  is  still  liable  to  distress.  In  New 
York,  the  tenant  may  discharge  the  lien  by  giving  a  bond,  with 
mure^i  for  the  rent.  If  the  landlord  claim  and  receive  mor^  rent 
than  is  due,  he  is  subject  to  an  action  for  double  damages.^ 

9.  If,  in  case  of  such  lien,  an  officer  take  the  goods  of  the  tenant 
without  satisfying  the  lessor's  claim,  the  measure  of  damages  in  a  suit 
by  the  latter  is  not  the  value  of  the  goods,  but  the  amount  of  rent — 
the  former  exceeding  the  latter.' 

10.  In  Tennessee,  an  action  lies  by  the  landlord  against  a  purchaser 
of  the  crop,  but  not  till  he  has  recovered  a  judgment  against  the  tenant 
finr  the  rent.  The  landlord  has  a  lien  even  against  a  sub-lessee,  who 
has  paid  the  original  tenant.'  * 

11.  By  the  English  law,  there  are  three  kinds  of  rent,  viz.  rent" 
jemce,  rent-charge,  and  rent-^seck.  And  this  division  has  been 
recognised  in  New  York,  although  in  that  State  a  statute  has  done 
away  with  all  distinctions  as  to  remedies.^ 

12.  A  rent-service f  the  only  one  known  to  the  common  law,  and 
the  one  chiefly  in  use  in  the  United  States,  is  thus  defined  :*  ^^  where  a 
tenant  holds  his  lands  by  fealty  or  other  services  and  a  certain  rent.'' 
The  name  service  was  applied  to  this  rent,  because  it  was  a  substitute 
for  the  feudal  services  which  in  early  times  the  tenant  paid  to  his  lord. 
To  a  rent-service  the  power  of  distress  was  inseparably  incident. 

13.  A  rentHJiarge  is  where  a  rent  is  granted  out  of  lands  by  deed. 
Such  rent  is  not  in  itself  subject  to  distress,  but  is  usually  charged 
expressly  with  this  right,  and  hence  derives  the  name  of  rent-charge* 
It  is  said  that  rent-charges,  though  of  great  antiquity,  were  against  the 
policy  of  the  common  law,  inasmuch  as  they  were  commonly  for  the 
benefit  oi  younger  children,  and  rendered  the  grantor  less  competent  to 
perform  his  feudal  services,  while  they  did  not  subject  the  grantee  to 
such  services.  Hence  a  rent-charge  is  against  common .  right.  But 
where  a  reat-cbarge  is  granted  for  valuable  consideration — sts  in  case 
of  partition  between  parceners,  or  in  lieu  of  dower;  it  is  said  the 
owner  may  distrain  of  common  right. 

14*  A  section  of  the  statute  of  uses  transfers  to  the  cestui  que  use 
of  a  rent-charge  the  legal  seisin  and  possession  of  such  rent.' 


1  Ten.  St.  1825^  c.  21.  Misso.  St.  377.  5  Watts,  134.  Dela.  St.  1829,  366-7.  1 
N.  J.  R.  C.  187.  Aik.  Dig.  367.  1  N.  Y.  R.  S.  746.  6  Yerg.  267.  4  Griff.  671,  3, 
404.    1  Ky.  R.  L.  639. 

•  Crawford  v.  Jarrctt,  2  Leigh,  630. 

'  Ballantine  v.  Greer,  6  Yerg.  267.    Rutiege  v.  Walton,  4  Yerg.  458. 

*  Cornell  v.  Lamb,  2  Cow.  652.    3  Kent,  Sd&-9.  *  LH.  213. 

•  Co.  Lit.  143  b.    3  Cruise,  187.    Lit.  252.    1  Whart  352.    2  Cow.  652. 

*  On  the  ether  hand,  the  tenant  may  acquire  a  lien  upon  the  land  against  the  land- 
lord. Thus  he  shall  have  such  lien,  in  Kentucky^  where  he  has  been  compelled  to 
pay  taxes  upon  the  land  beyond  or  against  his  contract  In  Maryland  and  New  York, 
the  tenant  is  allowed  to  deduct  the  amount  of  snoh  taxes  from  nis  rent.  2  Ky.  Rev. 
L.ld64.    3Md.L.181.    1  N.  Y.  R.  8.  419. 
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15.  A  rent-8eck  or  barren  rent  is  one  for  recovery  of  which  by  dis- 
tress, at  common  law,  no  power  is  given  either  by  law  or  by  agree- 
ment* It  does  not  differ  from  a  rent-charge,  except  in  this  particular. 
Being  connected  with  the  power  of  distress,  a  rent-charge  is  regarded 
as  an  interest  in  or  specific  portion  of  the  land — Abound  by  a  judgment, 
and  subject  to  execution ;  while  a  rent-seek  has  none  of  these  proper- 
ties/ 

16.  A  fee-farm  rent  is  a  perpetual  rent  reserved  on  a  conveyance 
in  fee  simple.  It  is  said,  that  in  England,  since  the  statute  of  qvia 
emptoresy  a  fee-farm  rent  is  impracticable,  because  a  grantor  in  fee 
retains  no  reversion,  which  is  essential  to'  a  rent.  It  seems  however 
that  such  reservation,  accompanied  by  a  power  of  distress  and  re-entiy 
on  non-payment,  might  make  a  good  rent-charge,  and  in  the  United 
States,  though  unusual,  it  would  undoubtedly  be  legal  and  valid.  In 
Massachusetts,  a  rent  of  this  description  is  sometimes  known  by  the 
name  of  quit-rent*  or  rent-charge^  and  in  New  Jersey  and  New  York 
a  rent-charge.  In  Pennsylvania,  it  is  termed  a  ground  rent,  and  is 
said  to  be  a  very  conunon  species  of  inheritable  estates^  In  that 
State,  the  St.  quia  emptores  is  not  m  force ;  and  a  ground  rent  is 
therefore,  as  at  common  law,  a  rentservicey  and  not  a  rent-charge,  as 
m  England  since  the  statute.  It  is  said  by  the  Court,  in  their  very 
learned  and  elaborate  opinion,  that  before  the  St.  quia  emptores,  a 
rent-charge  could  exist,  only  where  one  man  granted  to  another  and 
his  heirs  a  yearly  sum  charged  on  the  land  with  the  right  of  distress ; 
but  thb  statute  made  a  fee-farm  or  ground  rent  a  rent-charge,  by  con- 
struing the  reservation  by  the  grantor  Jinto  a  promise  or  grant  by  the 
grantee.  In  New  York,  this  view  of  the  subject  is  not  adopted ;  but 
every  rent  is  a  rent-charge,  where  the  landlord  has  no  reversionary 
interest.'     In  Ohio,  such  a  thing  is  hardly  known  as  a  rent-charge.' 

17.  Seisin  of  a  rent  can  be  had  only  by  a  receipt  of  the  whole  or  a 
part  of  it,  except  in  case  of  a  conveyance  to  uses,  which,  by  the  opera- 
tion of  the  Statute  of  Uses,  gives  a  seisin  inunediately  without  any 
receipt.* 

18.  A  rent  can  issue  only  from  corporeal  hereditaments,  or,  as  Lord 
Coke  says,  an  inheritance  that  is  manurable  or  maynorable,  because 
these  alone  are  subject  to  distress ;  and  mcorporeal  rights,  being  always 
granted  originally  by  the  crown,  are  created  for  particular  purposes. 


I  Cornell  v.  Lamb,  2  Cow.  652.    People  v.  Haskins,  7  Wend.  4G3. 

*  Co.  Lit.  143  b,  n.  5.  Adams  v.  Bucklin,  7  Pick.  121.  Farley  v.  Craig,  6  Halst 
262.  1  VVhart.  360.  Ingersoll  ©.  Sergeant,  1  Whart.  337.  Lit.  217  (and  see  5  Call, 
364).    Cornell  U.Lamb,  2  Cow.  652. 

»  Walk,  266.  *  3  Cruise,  188. 

*  It  is  said  (Marshall  v.  Conrad,  5  Call,  364)  that  quit-^ents^  in  Endand,  were  rents 
reserved  to  the  king  or  a  p»roprietor,  on  an  absolute  grant  of  vcastt  land^  for  which  a 
price  in  gross  was  at  first  paid,  and^a  merely  nominal  rent  reserved,  as  a  feudal  acknow- 
led^ent  of  tenure ;  and  that,  inasmuch  as  no  rent  of  this  description  can  exist  in  the 
United  States,  where  a  quiJt^mt  is  spoken  of,  some  different  interest  most  be  intended. 
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foreign  fiom  the  payment  of  rent,  which  would  therefore  he  contrary 
to  the  intention  of  the  grant.* 

19;  A  rent  cannot  be  reserved  from  a  rent.  Thus,  if  one  leases 
lands  for  life,  reserving  rent,  and  then  grants  this  rent,  reserving  rent ; 
the  latter  reservation  is  void.* 

20.  But  rent  may  be  reserved  upon  a  lease  of  the  vesture  or 
herbage  of  land  ;  because  the  beasts  feeding  there  may  be  distrained. 
So  upon  a  lease  of  a  remainder  or  reversion  ;  because,  when  become 
an  estate  in  possession  it  will  be  subject  to  distress,  and  it  is  a  iene- 
mentJ 

21.  Upon  a  lease  to  commence  inftUuro,  rent  may  be  reserved  im- 
mediately ;  because,  when  the  lessee  takes  possession,  the  lessor  may 
distrain  for  the  arrears.* 

22.  The  preceding  remarks  as  to  the  kinds  of  property  from  which 
a  rent  cannot  legally  be  reserved,  are  to  be  received  with  some  quali- 
fications. As  a  mere  matter  of  contract,  the  reservation  of  a  return  or 
compensation  for  the  use  of  any  kind  of  real  estate  is  bindings  and 
may  be  enforced  by  action.  But  unless  the  property  is  of  the  descrip* 
tion  above  pobted  out,  first,  there  can  be  no  distress  ;  and  second,  by 
a  grant  of  the  reversion,  the  rent  will  not  pass,  not  being  incident 
thereto.  It  is  said,  however,  that  the  rent  reserved,  upon  a  lease  of 
tithes  will  pass  with  the  reversion.  At  common  law,  a  reservation  of 
rent  upon  a  lease  for  life  of  incorporeal  property  is,  for  all  purposes, 
void  ;  no  action  of  debt  will  lie  for  it.  And  whether  St.  8  Anne  14 
applies  to  this  kind  of  property,  seems  doubtful.* 

23.  Rent  maybe  reserved  upon  every  conveyance  which  either 
passes  or  enlarges  an  estate.     It  is  usually  reserved  upon  a  lease.* 

24.  Where  several  lands  are  let  by  one  conveyance,  distinct  rents 
reserved,  and  a  right  of  re-entry  upon  the  whole  for  non-payment  of 
the  rent  of  one  ;  the  reservations  create  several  tenures,  demises,  re- 
versions and  rents,  and  an  entry  upon  one  parcel  for  non-payment  of 
the  rent  of  another  is  illegal  and  void*^ 

25.  And  a  third  person  may  purchase  the.  re  version  of  one  of  the 
parcels,  and  maintain  ejectment  for  non-payment  of  the  rent  of  that 
parcel.' 

26.  But  if  the  rent  be  at  first  reserved  in  gross  or  entire  for  the 
whole  of  the  lands  leased,  and  the  rent  of  each  parcel  afterwards 
designated  separately — as,  for  instance,  for  A,  B  and  C  £15,  viz. 
£5  for  A,  £5  for  B,  and  £5  for  C  ;  the  latter  suras  will  be  regarded 


>  Co.  Lit.  47  a ;  142  a.    GUb.  20-22.  «  2  RoUe.  Abr.  446. 

«  Co.  Lit.  47  a.  *  2  Rolle  Abr.  446. 

^  W^iodflor  V.  Gk>ver,  2  Saiin.  902.    Co.  Lit  47  a ;  lb.  n.  3 ;  44,  b,  n.  3 ;  47  a,n.4. 
«  Co.  Lit.  144  a.     Gilb.  22. 

7  Winter's  case,  2  RoUe  Abr.  448.    Tanfield  v.  Rogers,  Cro.  Eliz.  340.    Lee  v.  Ar- 
nold,  4  Leon.  27. 
«  Hill's  case,  4  Leon.  187. 
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as  mere  valuations,  and  for  non-payment  of  one  the  lessor  may  r»» 
enter  upon  the  whole.* 

27.  Upon  the  same  principle,  if  tenants  in  common  join  in  making 
a  lease  upon  condition,  as  they  have  several  estates,  the  demise,  the 
condition,  and  the  rent  will  also  be  construed  as  several.' 

28.  Where  a  statute  provides  for  a  re-entry  on  the  land,  and  a  sale 
of  the  lessee's  right  in  such  lease,  upon  non-payment  of  rent,  the  entry 
must  be  made  upon  the  whole  land,  without  regard  to  any  sub^leases 
of  a  part.' 

29.  A  rent  service  can  be  reserved  only  to  the  owner  of  the  land, 
or  his  legal  representatives  after  his  death,  or  to  a  party  who  is  privy 
to  the  lease,  as  to  one  of  two  joint-tenants  who  join  in  leasing  by  in- 
denture ;  because  it  is  a  recompense  for  the  use  of  the  land,  and  should 
therefore  belong  to  him  from  whom  the  land  passes.  If  the  lease 
is  to  commence  after  the  death  of  the  lessor,  the  rent  may  be  legally 
reserved  to  his  heirs,  who  will  take  it  not  as  purchasers  but  by  de- 
scent, as  incident  to  the  reversion.  And  hence  the  lessor  may  release 
the  rent  during  his  life.^ 

30.  In  such  case,  the  law  is  strict  in  requiring  the  use  of  the  word 
heirs.  Thus,  where  a  father  and  his  son  and  heir  apparent  joined  in 
making  a  lease  to  commence  from  the  father's  death,  and  reserved  the 
rent  to  the  son ;  held,  the  reservation  was  Toid,  and  the  son  had  no 
right  to  distrain  for  the  rent  after  the  death  of  the  father.'  Upon 
the  same  principle,  at  common  law,  if  a  reversioner  assigned  over  hb 
estate,  the  assignee  could  not  avail  himself  of  any  covenant  or  condi- 
tion in  the  lease.  The  law  upon  this  subject  has  already  been  con- 
sidered, in  treating  of  the  assignment  of  estates  for  years.* 

31.  Where  the  rent  is  reserved  to  no  one  in  particular,  it  shaU  be 
payable  to  the  lessor,  during  his  life,  and  after  his  death  shall  pass 
with  the  reversion ;  and  any  doubtful  word  shall  be  taken  in  that 
sense,  which  will  best  answer  the  nature  of  the  contract.  Thus, 
if  the  lessor  is  a  tenant  in  special  tail,  and  reserves  the  rent  to  him- 
self, his  heirs  and  assigns,  the  rent,  upon  his  death,  shall  pass  to  the 
heir  in  tail.' 

32.  Lord  Coke  says,  that  if  a  lessor  reserve  rent  generally  wiA- 
out  showing  to  whom  it  shall  go,  it  shall  go  to  his  heirs.  But  in  the 
sentence  immediately  preceding  he  says,  that  if  the  rent  be  reserved 
to  him,  and  not  to  him  and  his  heirs,  the  rent  shall  determine  by 
his  death. ^ 

33.  How  far  an  express  reservation  may  control  the  legal  disposi- 


1  Knight's  case,  5  Rep.  54.  *  Moo.  202. 

>  Hart  V.  Johnson,  6  Ohio,  88. 

*  Lit.  346.    Co.  Lit.  47  a,  143  b ;  214  a,  n.  1.    Gilb.  Rents,  61.    2  RoUe.  Ahr.  447. 
2  Saun.  370. 

B  Gates  V.  FriUi,  Hob.  130.  •  Cother  v.  Merrick,  Hard.  89. 

^  Co.  Lit.  47  a. 

•  See  p.  127. 
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tbn  of  a  rent,  seems  to  be  somewhat  doubtfijl.  It  is  said,  that  where 
the  law  particularizes  the  petsons,  the  agreement  of  parties  pre- 
vents the  construction  of  law,  and,  if  the  reservation  is  special,  and  to 
improper  persons,  the  law  follows  the  words*  But  yet,^  rent  reserved 
to  the  lessor  and  his  assigns  will  terminate  with  his  death.  So  if  the 
lessor^  being  owner  of  the  inheritance,  reserves  the  rent  to  himself  and 
bis  executors ;  or  if,  having  himself  only  a  leasehold,  he  reserves  the 
rent  to  his  hein ;  in  either  case,  the  rent  will  cease  at  his  death,  be- 
cause the  representatives,  to  whom  it  is  limited,  having  no  reversion, 
oannot  take  the  rent  incident  thereto,  and  the  other  class,  to  whom  it 
is  not  limited,  cannot  take  it,  for  the  want  of  such  limitation.  But  if, 
upon  a  lease  made  by  the  owner  in  fee,  the  rent  is  reserved  to  him- 
self, his  executors,  administrators,  and  assigns,  yearly,  during  the 
term ;  inasmuch  as  the  latter  clause  indicates  a  clear  intent,  that  the 
rent  should  not  cease  with  his  death,  it  will  pass  with  the  reversion  to 
his  heirs,  or  to  a  devisee.* 

34.  Where  the  owner  of  a  freehold  estate,  as  for  instance  a  tenant 
pour  autre  vie,  to  him  and  his  heirs,  assigns  his  whole  estate,  leaving  no 
reversion  in  himself,  and  reserves  a  rent  to  himself,  his  executors,  admin- 
istrators andassigns,  which  the  lessee  covenants  to  pay  accordingly ;  the 
rent,  upon  the  lessor's  death,  will  pass  to  his  personal  representatives, 
notwithstanding  a  provision,  that  on  non-payment,  he  and  his  heirs 
might  re-enter;  for  the  heirs  would  be  mere  trustees  for  the  executor.' 

35.  If  a  tenant  for  life  and  the  reversioner  join  in  a  lease,  reserving 
rent  generally,  it  will  go  to  the  former  during  his  life  and  then  to  the 
latter.' 

36.  Where  a  tenant  for  life,  with  subsequent  limitations,  leases 
under  a  power  to  lease,  reserving  rent  to  those  in  reversion  or  re- 
mainder, it  has  been  doubted  what  disposition  the  law  would  make 
of  the  rent  after  his  death :  because  the  lessee  comes  in  under  the 
original  conveyance  creating  the  power,  and  therefore  a  reservation  of 
the  rent  to  the  heir  of  tenant  for  life,  or  the  reversioner,  or  remainder- 
man, they  not  being  the  personal  representatives  of  the  tenant,  would 
be  void.  But  it  has  since  been  settled,  that  such  reservation  is  good, 
and  that  a  remainderman,  being  a  privy  in  estate,  may  distrain  for,  the 
rent.  In  such  case,  the  most  clear  and  sure  way  fa  to  reserve  the 
rent  yearly  during  the  term,  and  leave  the  law  to  make  the  dfatribu- 
tion,  without  any  express  reservation  to  any  person.* 

37.  With  regard  to  the  persons  to  whom  rent  may  be  reserved, 
substantially  the  same  remark  maybe  made,  that  was  made  with  refei^ 


>  Hard.  96.    Co.  Lit  47  a  and  na.  8, 9.    Wooton  v.  JSdwin,  12  Rep  36.*     1  Ventr. 
161.    SachevereU  v.  Tiogg^,  2  Saun.  367,  and  na. 

*  Jeniion  v.  Lexington,  1  P.  Wma.  555. 
s  Co.  Ltt.  214  a. 

«  Chudleiffh'a  oaae^  1  Rep.  139  a.    Haicourtv.  Pole,  1  And.  S73.  2Saim.369,n.4. 

*  Marginiu  note.    <'  Thia  caae  will  hardly  be  held  £br  law  at  thia  day." 
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ence  to  the  property  out  of  which  rent  may  issue.  A  reservatioD  to 
other  persons  thaa  those  above  designated,  though  invalid  as  techni- 
caliy  a  renty  may  be  good  as  a  contract.  Thus,  if  the  lessee  cove- 
nant to  pay  th^  debts  of  the  lessor,  as  rei^t,  he  becomes  liable  as  a 
trustee,  but  no  distress  lies  against  him/ 

38.  From  what  has  been  said  it  appears,  that  rent  is  incident  to 
the  reversion.  Hence,  by  a  general  grant  of  the  latter,  the  former 
will  also  pass  ;  though  not  the  converse.  The  rent  may  bje  separated 
from  the  reversion,  but.  there  must  be  a  clear  intention,  or  a  necessary 
implication,  to  that  effect. 

39.  A,  and  B,  his  wife,  lease  lapd  jointly  owned  by  them,  reserv* 
ing  rent.  A  dies,  having  devised  the  reversion  to  B.  B  marries  C 
and  dies,  and  then  C  dies.  The  hears  of  C  shall  not  have  the  rents 
accruing  after  his  death,  upon  the  ground  of  their  being  separated  by 
the  devise  from  the  reversion,  and  therefore  vesting  absolutely  in  C 

40.  In  Delaware,  a  statute  provides,  that  rent  in  arrear  shall  not 
be  assignable  with  the  reversion.  Lt  is  a  chose  in  action,  upon  which 
an  assignee  cannot  sue  in  hb  own  name.' 

41.  With  regard  to  the  time  when  rents  are  payable,  it  is  said,  if 
there  is  no  express  stipulation,  they  are  payable  at  the  end  of  a  year/ 
But  usage  will  control  this  presumption,  and  render  them  payable 
semi-annually  or  quarterly.  In  the  city  of  New  York,  rents  are  made 
payable  quarterly- 

42.  And  this  legal  implication  will  be  controlled  by  any  express 
agreement. 

43.  If  the  rent  is  made  payable  annually  during  the  terniy  the  first 
payment  to  begin  two  years  after ;  the  latter  clause  shall  prevail.* 

44.  If  rent  is  reserved  to  be  paid  at  two  certain  periodl3,  an  equal 
portion  of  the  whole  shall  be  paid  at  each.' 

45.  If  rent  is  made  payable  at  two  certain  times  or  within  thirteen 
weeks  thereafter,  the  latter  clause  is  for  the  benefit,  of  the  tenant,  and 
the  rent  is  not  due  till  the  end  of  the  thirteen  weeks.  Heqce,  if  the 
lessor  were  a  tenant  for  life  and  die  before  this  time,  his  executors 
cannot  sue  for  the  rent.  But  if  it  were  merely  provided,  that  unless 
the  rent  were  paid  within  thirteen  weeks  from  the  time  fixed,  the  lessor 
might  re-enter ;  this  would  be  a  mere  dispensation  of  the  entry,  and 
the  rent  would  be  due  at  the  appointed  day.  And  the  extension  of  time 
above-mentioned  is  granted  only  during  the  continuance  of  the 
contract,  and  for  the  instalments  of  rent  prior  to  the  last.  The  last 
instalment  is  payable  on  the  day  specified,  upon  which  the  lease  itself 


«  Ege  V.  Egc,  5  WattB,  134.  •  Condit  v.  Neigbor,  1  Green,  83. 

»  Dela.  St.  Ib29,  870.    Demaregt  v.  Willard,  8  Cow.  306. 
«  L&t.  264.    3  Biil$(tr.  329.    3  Kent,  374.    3  Cniiae,  194.         '         •  lb. 
•  3  Rolle'8  Abr.  450. 

V  Clun'fl  case,  10  Rep.  127.    Glover  v.  Archer,  4  Leon.  247.    Barwick  v.  Foster, 
Cro.  Jac.  833, 810.    Biggin  v.  Bridge,  3  Leon.  211.    3  Keb.  534. 
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46.  A  rent,  before  it  is  doe,  is  incident  to  the  reversion,  and  there- 
fore real  estate.  But  after  it  is  due,  it  is  personal  estate.  In  the 
fonner  case,  upon  the  death  of  the  landlord,  it  passes  to  his  heir ;  in 
the  latter,  to  his  executor  or  administrator.  It  seems,  at  common 
law,  neither  the  heir  nor  executor  of  a  lessor  could  recover  rent  after 
his  death,  which  was  due  in  his  life-time;  but  Statute  32  Henry 
VIII.,  c.  37  (2  Ruff.  St.  297),  provided  otherwise. 

47.  Rent  is  said  to  pass  prima  facie  to  the  heir,  unless  the  lessor 
had  a  mere  cbatte>  interest.  Hence,  if  the  executor  clauns  it,  he  is 
bound  tO'prove  his  tide.* 

48.  Rent,  in  general,  is  not  due,  till  the  last  minute  of  the  natural 
day  on  which  it  is  made  payable.  Hence,  if  the  lessor  die  during 
that  day,  the  rent  passes  to  his  heir.  This  rule  applies  however  only 
to  leases  by  owners  in  fee  or  under  a  power.  Where  a  lease  is  made 
by  a  mere  tenant  for  life,  if  he  die  at  any  time  during  the  day  when 
the  rent  is  payable,  it  passes  to  his  executors.  Though,  for  the  benefit 
of  the  lessee,  he  has  till  the  last  instant  of  the  day  to  pay  the  rent,  yet, 
it  is  said,  as  soon  as  that  day  begins,  he  is  at  his  peril  to  take  care  that 
it  be  paid.  And  more  especially  does  the  principle  apply,  where  the 
tenant  for  life  dies  after  sunset  of  that  day  ;  because  he  is  bound  then 
to  pay,  under  penalty  of  forfeiting  his  lease  after  demand.' 

49.  In  case  of  a  lease  by  tenant  for  life  under  a  power,  it  has  even 
been  held,  that  where  the  tenant  had  received  the  rent  before  sunset 
on  the  day  when  it  was  payable,  his  executors  should  pay  it  over  to 
the  remainder  man.     This  decision  however  has  been  doubted.' 

60.  At  common  law,  there  could  be  apportionment  of  rent  Oi  to 
time,  either  in  law  or  equity.  Hence  when  a  lessor,  tenant  for  life, 
died  before  rent  day,  the  rent  was  lost.  But  the  Statute  1 1  Geo.  2,  ch. 
19,  provides  otherwise.  And  in  New  York,  New  Jersey,  Missouri  and 
Delaware,*  statutes  provide,  that  if  a  tenant  for  life,  lessor,  die  on 
the  rent  day,  his  executors  may  recover  the  whole  rent ;  if  before,  a 
proportional  part  of  it.  In  Missouri,  Kentucky ,t  Delaware  and  New 
York,  where  one  is  entitled  to  rents  depending  on  the  life  of  another, 
he  may  recover  them  notwithstanding  the  death  of  the  latter.  In 
Delaware,  Virginia,  Missouri  and  Kentucky,  it  is  specially  provided. 


^  1  Cruise,  196-7.    2  Ky.'  R«y.  L.  1349.    Williamidn  v.  Riohardsons,  6  Mon.  595. 

«  1  S*un.  287,  n.  17.  Southern  v.  BellasiB,  1  P,  Win*.  179.  Strafford  »,  Went- 
worth,  1  P.  Wms.  180.    Prec.  in  Chan.  555. 

'  Rockingham  v.  Penrice,  1  P.  Wms.  178. 

•  Another  statute  provides,  that  where  a  lessor,  having  a  life  estate  or  other  uncer- 
Uun  interest,  dies  betore  the  rent  is  due,  it  shall  be  divided  between  his  executor  or 
administrator,  and  the  heir,  devisee,  reversioner  or  remainderman.  A  similar  pro- 
vision in  Virfrinia.    1  Ky.  Rev.  L.  668.    1  Vir.  Rev.  C.  166. 

t  Tenant  (or  life,  or  upon  any  eantingmcy.  In  this  State,  if  rent  have  been  naid  in 
advance,  so  much  as  applies  to  that  part  of  the  term  which  is  destroyed  by  the  leseor's 
death,  shall  be  refanded. 
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that  a  husband,  after  the  death  of  his  wife,  may  recover  the  rents 
of  her  lands.* 

51.  Rent,  before  the  appointed  day  of  payment,  is  not  ddntum  in 
prasenti,  sohendum  infiuuro,  but  is  a  ctmtingeni  claim,  liable  to  be 
wholly  defeated  by  many  intervening  acts  or  events.' 

53.  For  the  recovery  of  rents,  the  law  has  provided  several 
remedies. 

53.  The  first  is  a  dutrta.  At  common  law,  this  was  applicable 
only  to  a  rent  serviccy  but  it  has  been  extended  by  statutes  to  the  other 
kinds  of  rents  ;  and  also  to  the  executors  or  administrators  of  the  pro- 
prietors, after  the  determination  of  their  leases.' 

54.  Distress,  is  the  seizure  of  a  tenant's  cattle  or  other  personal 
property  upon  the  land,  for  non-payment  of  rent,  for  the  purpose  and 
with  the  right  of  selling  them  to  obtain  payment* 

55.  It  is  said,^  there  never  has  been  a  process  of  distress  for  rent  in 
Massachusetts,  and  probably  the  right  does  not  exist.  The  same  is 
true  of  the  other  New  England  States,  and  the  States  of  Alabama, 
Mississippi,  North  Carolina  and  Ohio.  In  Kentucky,  a  distress  lies 
only  for  pecuniary  rent. 

56.  A  reversion  is  necessary  to  the  remedy  of  distress^  Hence,  if 
a  lessee  assign,  reserving  rent,  he  cannot  distrain  unless  it  is  so  agreed* 
Otherwise,  where  he  underlets.* 

57.  A  lease,  or  grant  of  a  rent-charge,  or  conveyance  in  fee,  re* 
serving  rent,  usually  contams  a  condition,*  that  if  the  rent  shall  not  be 
paid  when  due,  the  lessor  or  grantee  may  re-enter,  and  either  de- 
termine the  lease,  or  bold  till  be  shall  be  satisfied,  or  receive  the  profits 
in  satisfaction,  s  In  the  first  case,  the  entry  absolutely  defeats  and  de- 
termines the  lessee's  estate  ;  in  the  second,  the  lessor  is  entitled  to  the 
profits  of  the  land  for  his  own  use  until  the  rent  be  paid — ^the  object 
of  such  provision  being  merely  to  hasten  payment ;  and  in  the  last,  the 
profits  shall  be  applied  in  payment  of  the  rent,  and  when  paid,  or  after 
tender  upon  the  land  of  what  remains  due,  the  lessee  shall  have  back 
the  land.  A  Court  of  Equity,  however,  makes  no  distinction  between 
the  two  last  mentioned  cases,  but  compels  the  lessor  to  account  for  the 
surplus  received  from  the  land  after  paying  the  rent  and  charges^ 
Where  the  lessor  enters  to  take  the  profits,  he  acquires  no  fireehold, 
but  an  interest  in  nature  of  a  distress,  which  on  his  death  passes  to 
the  executor,  not  to  the  heir,  though  expressly  reserved  to  the  latter* 
And  a  proviso  for  such  entry  is  not  strictly  a  condition^  which,  as  will 
be  seen  hereafter,  must  determine  the  whole  estate ;  but  a  limitation 


»  3  Kent,  376.  Miaw.  St.  376.  1  N.  J.  Rev.  C.  186-7.  1  N.  Y.  Rev.  St.  747. 
1  Vir.  Rev.  C.  136.    2  Ky.  Rev.  L.  1361.    DeU.  St  1829.  365.    See  infra  p.  167. 

'  Wood  V.  Partridge,  11  Mem.  493.    3  WatU,  402.  <  3  Cmue,  197. 

«  4  Dane,  126.    TPick.  105.    Aik.  Dig.  367.    4  Griff.  1143.    3,  404. 

«  £ge  V.  Ege,  5  Watta,  134. 

*  In  Georgia,  a  atatute  providea  that  when  the  rent  becomea  due  and  ia  unpaid,  th* 
l6«or  maj  re-enter.    It  aeema  no  condition  in  the  leaae  ia  neceeaaiy.    Prince, 687. 
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to  tfae  lessor  on  failure-  of  paymoDt,  and  upon  paymoDt  back  again  to 
the  lessee.^ 

58.  For  the  purpose  of  distress,  no  previous  demand  of  the  rent  is 
necessary,  or,  if  expressly  required,  it  may  be  made  after  the  day  when 
the  rent  falls  due*  But  an  entry  for  breach  of  condition,  if  made 
before  such  demand,  is  tortious.  It  is  said,  that  the  condition  is  in 
derogation  of  the  grant  ;>  and  that  the. tenant  is  to  be  presumed  to  be 
residing  on  the  premises  in  order  to  pay  the  rent,  for  the  preservation 
of  the  estate,  unless  the  contrary  appears,  by  the  feoflbr's  being  there 
to  demand  it  and  actually  malung  a  demand,  and  by  the  tenant's 
wiliul  default.' 

.  59.  But  in  one  case  it  was  held,  that  where  rent  was  made  pay- 
able quarterly,  with  a  proviso  that  if  it  were  in  arrear  twentyK>ne  days 
after  the  day,  being  lawfully  demanded,  the  lessor  might  re-enter ;  and 
the  rent  remained  five  quarters  m  arrear,  there  being  no  distress  upon 
the  land  ;  the  lessor  might  re-enter  without  demand.'* 

60.  In  the  creation  of  rent-charges,  it  is  usual  to  reserve  a  right  of 
entry  by  way  of  use,  which,  as  incident  to  the  rent,  becomes  executed 
by  the  statute  of  uses  as  a  legal  estate.  Thus  lands  are  conveyed  to 
A,  to  the  use,  intent  and  purpose  that  B  may  receive  out  of  them  a 
certain  annual  sum  or  rent-charge ;  and  to  the  further  use,  &c.  that  if. 
the  rent  be  in  arrear  for  a  certam  time,  B  or  his  assigns  may  enter 
and  receive  the  profits  till  satisfied.  When  the  rent  becomes  in 
arrear,  the  use  springs  up  firom  the  seisin  of  A,  and  ceases  with  the 
payment.  If  the  rent-charge  is  assigned,  the  right  of  entry  passes 
along  with  it.^ 

61.  The  common  law  imposes  very  strict  terms  upon  a  lessor  in 
regard  to  the  demanding  of  rent ;  requiring  that  it  be  done  i^n  the 
land,  at  the  most  public  and  notorious  place,  such  as  the  fix>nt  door,  or 
if  there  is  no  house,  at  the  gate  of.  the  land,  and  before  sunset  of  the 
day  when  the  rent  falls  due,  that  the  money  may  be  counted.  In 
New  York,  it  is  said  these  rules  are  in  force,  unless  dispensed  with  in' 
certain  cases  by  statute.  But  in  New  Hampshire,  it  has  been  ques- 
tioned whether  they  are  adopted  m  all  their  strictness.  And  in  New 
Jersey  they  are  held  inapplicable,  where  the  tenant  denies  his  holding, 
or  forbids  and  prepares  to  resist  a  distress ;  or  where,  by  the  condition 
of  re-entry,  the  lessor  is  merely  to  hold  till  paid  from  the  profits.  The 
condition  will  be  saved,  either  by  a  tender  upon  the  land,  that  is,  a 
readiness  to  make  a  tender,  or  a  personal  offer  to  the  lessor,  of  the 
land.' 


1  Lit.  2B7,  Co.  Litt  203  a.  n».  n.  3.  Jemmot  v.  Cooly,  1  Lev.  170.  T.  Ray. 
136, 158.  Wartenby  v.  Monn,  3  Ca]l,424.  Co.  Lit.  203  a.  n,  2.  Farley  v.  Craig,  6 
Halot.  27(^1.  >  Co.  Lit.  144  a.    4  N.  H.  251.    Oilb.  173. 

>  4  Dane,  127.    3  M.  d^  S.  525.  «  Gilb.  37. 

•  Jackson  v.  Kipp,  3  Wend.  230.  2  N.  U.  164.  6  HaM.  262.  3  Kent,  374.  1 
fihurn.  2^,  n.  16. 

*  Bat  this  decision  was  founded  upon  an  Englnh  atatate ;  and  Lord  EllMiborough 
^•■ented. 
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03.  An  action  of  debt  lies  upon  a  leoie  far  ytan^  fin-  rent.  And 
leases  usually  contain  a  covenant,  upon  which  the  actbn  of  covenant 
may  be  brought.  At  common  law,  d^t  does  not  lie  for  rent  upon  a 
hose  far  Ufe.  Otherwise  by  St.  8  Anne,  c.  14.  Similar  acts  have 
been  passed  in  New* York,  New  Jersey,  Virginia,  Kentucky,  Missouri 
and  Illinois.  In  lUmois,  in  case  of  a  lease  for  life,  and  an  occupation 
without  any  special  agreement  for  rent,  the  owner,  his  executors,  &c. 
may  recover  the  rent  oc  a  fair  satisfaction  for  use  and  occnpation,  in 
debt  or  assumpsit,^ 

63.  In  addition  to  the  remedies  above  named,  there  is  the  aetion  of 
assumpsit  for  use  and  occupation,  where  the  letting  is  not  by  deed. 
This  action  is  specially  provided  in  New  Yoric,  New  Jersey,  Dela- 
ware, Indiana  and  Missouri,  and  any  unsealed  agreement  for  a  certain 
rent  may  be  used  as  evidence  of  the  amount  to  be  recovered.  In  Ala- 
bama, this  action  lies  by  statute  even  upon  tf  lease  by  deed,  if  no 
certain  rent  is  agreed  upon.  But  in  Massachusetts  it  is  held,  that  as- 
sumpsit will  not  lie  in  case  of  a  sealed  lease,  even  upon  an  express 
parol  promise  to  pay  the  rent ;  nor  will  it  lie  where  the  tenant  entered 
as  a  trespasser.  And  though  assumpsit  lies  for  rent,  yet,  as  it  issues 
from  the  realty,  a  bond  given  for  rent,  reserved  merely  by  parol,  is  no 
extinguishment  of  it.' 

64.  A,  an  executor,  leases  land  of  the  deceased  by  parol,  for  one 
year.  The  will  was  afterwards  set  aside,  and  the  plaintiff,  an  heir, 
having  been  appcMnted  administrator,  brings  assumpsit  against  the 
lessee  for  rent  Held,  the  action  would  not  lie  ;  for  if  A  was  au* 
thorized  by  the  will  to  lease,  the  contract  was  with  him  individually, 
and  either  he  or  his  representative  must  enfoiice  it ;  if  not  authorized, 
the  lessee  had  made  no  contract  with  the  plaintiff,  but  as  to  him  was 
a  trespasser.' 

65.  Although  a  lessor  may  at  his  election  sue  or  distrain  for  reot, 
or  enter  for  non-payment  of  it  by  virtue  of  the  condition,  yet  he  cannot 
do  both,  and  the  bringing  of  a  suit  or  making  a  distress  will  be  held  a 
waiver  of  the  condition,  because  it  affirmeth  the  rent  to  have  a  con- 
tinuance. But  he  may  receive  the  rent  and  acquit  the  same,  and  yet 
enter  for  condition  broken.  But  if  he  accept  a  rent  due  at  a  day  after, 
be  shall  not  enter  (for  the  prior  breach),  becanse  the  acquittance  for 
this  raises  a  presumption  that  all  other  instalments  have  been  paid. 
Recovery  upon  a  covenant  for  rent  is  no  bar  to  a  subsequent  distress.* 

66.  It  is  said,  that  though  the  lessor  receive  part  of  the  rent,  he 
may  re-enter  for  the  residue.* 


»  Co.  Lit.  47  a,  n.  4.  1  N.  Y.  Rer.  St.  747.  1  N.  J.  R.  C.  186.  1  Vir.  do.  155. 
12  Ky.  Rev.  L.  1354.    lllin.  Rev.  L.  675.    Mimo.  St.  376. 

«  1  N.  Y.  Rev.  St.  748.  1  N.  J.  Rev.  C.  187.  Ind.  Rev.  L.  434.  Mimo.  St.  377. 
Dela.  St.  1829,  365.  2  Whart.  42.  4  Day,  228.  Aik.  Dig.  357.  Codman  v. 
Jenkins,  14  Mass  93.    2  Gill.  ^  J.  32().    ComeU  v.  Lamb,  20  John.  407. 

3  Boyd  V.  Sloan,  2  Bai.  311. 

«  Co.Lttt211b.373a.    Jackson  o.  Sheldon,  5  Cow.  448.  ^Ib.  n.1. 
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67.  Statute  4  Geo.  IL  proTided  that  a  lessee  should  have  restora- 
tion of  his  land,  on  paying  the  rent,  &c.  in  six  months  from  judgment 
against  him ;  or,  if  be  paid  before  judgment,  that  the  proceedings 
should  be  staid/  It  is  said  in  New  Hampshire,  though  this  statute  is 
not  expressly  adopted,  the  principle  of  it  is  in  force.' 

68.  In  Illinois,  Missouri,  New  York  and  New  Jersey,  where  a  half 
year's  rent  is  due,  and  there  is  a  right  of  re-entry,  an  ejectment  may  be 
brought  without  demand ;  and,  if  execution  be  levied  before  the  arrears 
and  costs  are  paid,  the  lease  is  avoided*,  unless  the  judgment  be  reversed 
for  error,  or  the  tenant,  or  b  New  York  any  party  interested,  obtain 
relief  in  Chancery  by  a  bill  filed  in  six  months  from  judgment.  But 
he  may  stay  the  suit  by  a  tender  .before  final  judgment.  In  Missouri, 
New  Jersey  and  New  York,  a  mortgagee  of  the  lease,  not  in  posses- 
sion, may  avoid  the  judgment  within  six  months,  by  paying  the  rent, 
costs  and  charges,  and  performing  the  agreements  of  the  lessee.  In 
New  York,  the  landlord  shall  account,  on  settlement,  for  all  that  he 
has  >  made  fix>m  the  land,  or  might  have  made  but  for  his  wilfiil 
default.'  In  Kentucky  and  Delaware,^  the  law  so  far  favors  the 
claim  of  rent,  that  a  landlord,  upon  making  oath  that  his  tenant  is 
likely  to  leave  the  county  before  rent  day,  may  have  a  process  of  at- 
tachment before  the  rent  is  due. 

69.  In  some  cases.  Chancery  will  lend  its  aid  for  the  recovery  of 
rent ;  but  only  where  there  is  no  effectual  remedy  at  law.  Nor  will 
it  change  the  nature  of  the  rent,  so  as  to  create  a  liability,  unless 
there  is  fraud  m  preventing  a  distress.* 

70.  With  regard  to  the  estates  which  may  be  bad  in  a  rent,  they 
are  in  general  the  same  with  the  estates  in  land  already  described. 
Thus,  a  man  may  be  tenant  in  fee,  in  tail,  for  life  or  for  years  of  a 
rent-charge.  A  rent-service,  being  incident  or  annexed  to  the  land 
itself  or  the  reversran  thereb,  is  of  coorse  subject  to  the  same  limita* 
tions  and  dispositions  as  the  reversion,  and  a  rent-charge,  though  not 
thus  incident,  may  be  held  in  the  same  ways  as  the  lands  themselves* 

71.  In  some  cases,  where  a  peculiar  form  of  reservation  has  been 
adopted,  a  question  has  arisen  whether  the  rent  should  be  a  fee-simple 
or  only  a  chattel  interest.  Thus  where  rent  was  reserved  to  the 
lessor,  his  heirs  and  assigns ;  one  sum  for  a  certab  number  of  years, 
then  a  larger  sum  for  another  term  of  years,  and  a  new  valuation  to 
be  afterwards  made  at  the  end  of  successive  long  terms,  and  the  rent 
fixed  accordbgly,  to  be  paid  forever ;  held,  thb  last  clause  imported, 
that  the  rent  first  fixed  should  be  perpetual,  being  subject  to  increase 
but  not  to  diminution  ;  and  that  the  rent  was  a  fee-simple,  not  a  <tic- 
cession  of  chattel  interests,  passing  to  executors.* 


»  See  3  Rep.  64, 65.    Nov,  7.  «  2  N  H.  163. 

»  3  N.  Y.  Rev.  S.  505-7.    Illin.  Rev.  L.  676.    Miseo.  St.  377.    1  N.  J.  R.  C.  189-90. 

4  2  Ky.  Rev.  L.  1353.    Dol.  St.  Ib29,  36&^. 

•  3  Cniifle,  199.  •  Farley  v.  Cnv,  6  Halst.  S62. 
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73.  In  case  of  an  estate  pour  autre  v ie  m  a  rent,  there  could  be  no 
general  occupancy  after  the  owner's  death,  living  the  cestui  que  me  ; 
because  from  the  nature  of  the  thing  no  entry  could  be  made  upon  it, 
and  the  terms  of  the  grant  made  no  provision  for  such  occupancy. 
Hence,  at  the  death  of  the  tenant  for  life  the  rent  terminated.  But  if 
the  rent  is  limited  to  one  and  his  heirs  for  his  life  and  the  lives  of 
others,  his  heir  shaU  hold  upon  his  death,  as  special  occupant,  by 
nomination  and  by  descent.  So  if  the  limitation  is  to  executors,  it 
seems  to  be  now  settled,  although  anciently  doubted,  that  the  execu- 
tors may  take  as  special  occupants.  And  it  is  presumed  that  the 
same  rules  upon  this  subject  apply  to  rents,  which  have  already  been 
stated  in  regard  to  lands  themselves.' 

73.  Rents  are  subject  to  curtesy.  And  seisin  in  law  is  sufficient 
to  give  curtesy  in  a  rent-charge,  being  often  the  only  possible  seism. 
And  it  seems  there  shall  be  curtesy,  even  though  the  rent  w^e 
granted  to  the  wife,  the  first  payment  to  be  made  at  a  future  time, 
which  did  not  arrive  before  her  death ;  because  the  grant  was  imme- 
diate, though  the  payment  was  future.* 

74.  If  a  woman  makes  a  gift  in  tail,  reserving  rent  to  her  and  her 
heirs,  marries  and  has  issue,  and  the  donee  dies  without  issue,  and  then 
the  wife  dies ;  the  husband  shall  not  have  curtesy  in  the  rent,  because 
it  has  terminated  by  act  of  God,  and  no  estate  in  it  remains.  But  if 
a  man  be  seised  in  fee  of  a  rent,  and  make  a  gift  in  tail  general  to  a 
woman,  who  mairies  and  has  issue,  and  the  issue  die,  and  the  wife 
die  without  issue— he  shall  be  tenant  by  the  curtesy  of  the  rent, 
because  it  remains.' 

75.  Rents  are  subject  to  dower;  as  has  been  already  stated,  in 
reference  to  a  rent-service.  A  rent-charge  is  also  subject  to  dower. 
But  a  personal  annuity  is  not.  And  if  a  widow  sue  the  heir  for  her 
dower  in  a  rent-charge,  he  cannot  defend  upon  the  ground  that  be 
claims  the  provision  as  an  annuity,  since  he  can  so  elect  only  by 
bringing  a  writ  of  annuity.* 

76.  In  regard  to  dower,  however,  as  well  as  curtesy,  a  distincdon 
is  made  between  a  rent-charge  de  novo,  and  one  already  m  esse  in 
which  an  estate  of  inheritance  is  created.*    , 

77.  Thus,  where  a  rent  de  novo  is  granted  to  a  man  and  the  heirs 
of  his  body,  and  he  dies  without  issue,  his  widow  shall  not  be 
endowed — the  rent  being  absolutely  determined  by  his  death.  It  is 
otherwise,  where  a  remainder  is  limited  upon  the  estate  tail.  In  such 
case,  for  the  purpose  of  dower,  the  rent  shall  continue  against  the 
remainderman. 


1  Salter  v.  ^teler,  Vauffh.  199.    1  Salk.  189.    Bowles  v.  Poore,  Cro.  Jac.  282,    3 
P.  Wms.  264,  and  n.    Buller  v.  Cheverton,  2  RoUe  Abr.  152.    Supra  ch.  4. 
»  Co.  Lit.  29  a. 

s  Co.  Lit.  30  a.  «  Supra  p.  64.    Co.  Lit.  32  a.    lb.  144  b. 

»  Chaplin  v.  Cbaplixi;  3  P.  Wms.  839. 
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76.  And  if  a  rent  already  in  esse  be  entailed,  the  widow  shall  be 
endowed,  though  the  husband  died  without  issue. 

79.  A  remamder  in  a  rent-charge  may  be  limited  upon  a  life-estate, 
or  upon  an  estate  tail,  even  though  the  rent  be  created  '^  de  novo,'' 
and  therefore,  without  the  remainder,  there  would  be  no  reversion  in 
the  grantor.^ 

60i  A  rent  de  novo  may  be  created  in  Jkturo ;  because  such  grant 
of  a  new  right  has  not  the  effect  of  putting  a  precedent  estate  in  abey- 
ance, which  it  has  been  seen  is  against  the  policy  of  the  law.  But  a 
rent  in  esse  is  subject  to  the  same  rule  in  this  respebt  with  the  luid 
kself,  because  there  was  a  precedent  estate  in  it ;  and  such  grant,  di- 
viding the  title,  produces  an  uncertainty  as  to  the  legal  owner.' 

81.  A  rent  de  novo  may  be  limited  to  cease  for  a  time,  and  then 
revive.  Thus  it  may  be  limited  to  one  and  his  heirs,  and,  if  the 
grantee  die  leaving  a  minor  heir,  the  rent  to  cease  during  his  minority. 
In  such  case,  if  the  widow  sue  the  tenant  for  dower,  she  shall  have 
execution  when  the  heir  comes  of  age.* 

82.  So  a  rent  may  cease  for  a  time  for  reasons  independent  of  the 
original  limitation,  and  afterwards  revive,  when  those  reasons  cease 
to  exist. 

83.  Lands,  leased  by  trustees,  were  by  an  act  of  the  Legislature 
confirmed  in  fee  to  the  tenants,  they  paying  a  certain  rent  to  the 
trustees,  and  all  taites  upon  the  value  of  tlie  land  over  and  above  the 
rent.  By  a  subsequent  act,  the  lands  were  taxed  like  other  lands,  and 
the  Legislature  assumed  the  payment  of  the  rent  to  the  trustees.  Af- 
terwards, the  lands  ceased  to  be  taxed.  Held,  the  rent,  originally 
payable  by  the  tenants  to  the  trustees,  revived ;  that  the  true  con- 
struction of  the  latter  act  was,  that  the  rents  should  be  paid  from  the 
taxes,  only  while  such  taxes  were  laid  ;  that  the  rents  could  not  be 
discharged  without  the  assent  of  the  trustees,  and  their  acquiescence 
m  receiving  them  from  the  government  was  only  an  adoption  of  that 
mode  of  payment,  not  a  waiver  of  any  payment.* 

84.  The  Statute  of  Uses  is  applicable  to  rents.  Thus,  if  a  rent- 
charge  be  limited  to  A  in  trust  for  B,  the  statute  executes  the  use  in 
B.  And  if  there  be  also  a  clause  of  distress,  and  a  covenant  to  pay 
the  rent  to  A  to  the  use  of  B,  the  right  of  distress  will  vest  in  B  as 
incident  to  the  rent ;  but  the  covenant  will  not,  being  merely  col- 
lateral.* 

85.  But  a  use  upon  a  use,  in  rents  as  well  as  lands,  is  not  exe- 
cuted by  the  statute.  Thus,  where  one  conveyed  lands  to  the  use 
and  btent  that  certain  trustees  should  have  a  rent-charge  in  fee,  and 
then  the  rent, to  be  to  the  use  of  A  in  tail  male,  remainder  over ;  held, 


>  3  Cruise,  203.  ,  *  Gilb.  60. 

'  Fita.  Abr.  Dower,  143.    Jenk.  Cent.  1.  ca.  6. 

«  Adams  v.  Bucklin.  7  Pick.  121 .  »  Cook  o.  Herle,  9  Mod.  138. 
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the  widow  of  the  issue  of  A  was  not  dowable,  be. having  only  a  trust.* 

86.  Where  a  person  is  once  seized  of  a  rent,  he  cannot  lose  his 
right  merely  by  non-user  or  failure  to  receive  it,  or  eveh  by  an  adverse 
claim  and  receipt  of  it  by  another  man,  and  an  attornment  to  him. 
Rent  being  a  mere  creature  of  the  law  and  collateral  to  the  land,  the 
right  always  carries  with  it  the  possession.  The  maxim  is,  "  nemo 
redditum  alterius,  invito  domino,  percipere  aut  possidfere  potest.'* 
The  owner  of  a  rent  may,  however,  consider  himself  disseised,  and 
bring  an  actioti  accordingly,  at  his  election,  for  the  purpose  of  m(»e 
speedy  and  effectual  redress." 

87,  A  rent  is  not  forfeited  by  an  attempt  to  convey  a  greater  in- 
terest in  it  than  the  owner  possesses,  because  He  can  pass  only  his 
own  title,* 


CHAPTER  XVIL 


RENT— DISCHARGE  AND  APPORTIONMENT. 


1.  General  role— no  appoitSonment  88  to 

.  time. 
4.  Eviction  by  landlord  or  third  persons ; 

from  the  whole  or  a  part  of  the 

premises. 
7.  Constructive  eviction. 
9.  Eviction  by  mort^a|ree. 

11.  Other  cases  of  eviction. 

12.  What  uinot  an  eviction. 

16.  Loss  by  act  of  God,  &«.— total  or 


partia} ;  loss  by  fire ;   debt  and 
covenant.    . 

24.  Purchase  of  the  land  bjr  landlord — 

elfect  upon  s  rent  service. 

25.  Descent  to  kmdlord. 

26.  Apportioxmient  by  transfer  of  the  land. 
28.  Lease  by  tenant  for  life. 

32.  Rent^harge^when  extingnkbed  and 

when  not 
36.  When  apportioned. 


1.  Rent  service  being  a  retribution  for  the  use  of  land,  the  general 
principle  is,  that  if  by  any  means  the  tenant  is  deprived  of  the 
land,  as  by  quitting  or  assigning  the  premises,  with  the  lessor's  con- 
sent, or  by  eviction  under  a  paramount  title ;  his  obligation  to  pay 
rent  ceases.  An  eviction  will  not  discharge  the  liability  for  rent  pre- 
viously due ;  but,  if  it  take  place  at  any  time  before  the  appointed  day 
of  payment,  there  will  be  no  apportionment^  but  the  whole  will  be 
discharged/    It  is  mtimated,  however,  that  if  the  lessee  has  derived  a 


i  Cbaplin  V.  Chaplin,  3  P.  Wnw.  2S9. 

*  10  Rep.  97  a.    Ca  latt.SSSb.    Gilb.  Ten.  104. 

•  Co.  Oti.  851  b. 

«  Glib.  146.    nMa8B.i».    lHar.&G.906. 


Lit  588-9, 337,  MO. 
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sutotaDtial  benefit  from  the  use  of  the  estate  for  a  part  <^  the  term,  he 
may  be  liable  on  a  q%cm;tum  meruit*  The  case  is  compared  to  that  of 
a  charter-party,  where  the  whole  contract  of  affreightment  b  not  ful- 
filled>  but  the  goods  have  been  carried  to  an  intermediate  port.' 

2.  Where  a  lessee  covenants  to  pay  rent  in  advance,  it  may  be 
paid  at  any  time  during  the  day  on  which  it  is  payable,  and,  if  evicted 
by  paramount  title  on  that  day,  he  is  discharged.' 

3.  If  the  lease  is  made  by  a  mortgagor,  and  the  mortgagee  enters 
for  c(Midition  broken,  and  threatens  to  expel  the  lessee  unless  he  pay 
the  rent  to  him,  which  the  lessee  agrees  to  do  and  actually  does  ;  this 
is  an  eviction.' 

4.  Eviction  may  be  made  either  by  the  landlord  himself  without 
title,  or  by  a  third  person  under  a  paramount  title.  And  where  it  ap- 
plies to  the  whole  land,  an  evictioD  in  either  of  these  modes  has  the 
same  effect  of  discharging  the  rent.  But  where  the  tenant  is  evicted 
from  only  a  part  of  the  land — if  by  a  stranger,  the  rent  shall  be  ap- 
portioned*— if  by  the  lessor  hhnself,  the  whole  will  be  discharged.^ 

5.  As  to  the  question,  what  shall  constitute  a  part  of  the  premises  with 
reference  to  an  eviction  ;  if  the  lessee  retains  merely  certain  articles 
appurtenant  to  a  building  from  which  he  is  turned  out,  as  for  instance 
the  tools  and  machinery  in  a  mill ;  this  is  held  to  be  an  eviction  from 
the  whole,  though  it  seems  he  would  be  liable  upon  a  quanttan  mertdt 
lor  the  use  of  the  articles.* 

6.  The  establishment  of  a  right  of  common  in  the  lands,  will  not 
operate  at  law  as  an  eviction  to  apportion  the  rent,  not  being  a  title 
to  the  soil.  But,  it  seems,  there  will  be  an  apportionment  in  Equity, 
unless  the  land  be  still  fairly  worth  the  rent  reserved.* 

7.  There  are  some  cases,  where,  although  there  is  no  actual  evictbn, 
yet  the  law  will  attach  the  same  consequence  to  the  acts  done,  viz.  a 
discbarge  of  the  rent — ^the  tenant  having  lost  the  use  of  the  land. 

8.  A  leased  a  house  to  B  for  one  year.  B  endorsed  to  A  the  note 
of  a  third  person,  as  security  for  the  rent ;  occupied  for  two  quarters, 
lor  which  he  paid,  and  part  of  a  third  ;  at  the  end  of  which  time  he 
removed,  delivering  up  the  key.  A  then  let  the  house  to  C,  and  de- 
livered her  the  key  ;  and  afterwards  sued  the  note  in  his  own  name, 
and  obtained  full  satisfaction  of  the  judgment.  B  brings  assumpsit 
against  A,  for  money  had  and  received.  Held,  he  should  recover  the 
amount  of  the  note  and  interest,  deducting  the  balance  due  for  a  part 
of  the  third  quarter's  rent :  that  A  might  be  considered  as  B*s  agent 


I  Fitchborg,  &e.  o.  Melven,  15  Mass.  270. 

s  Smith  V.  Shepard,  15  Pick.  147.  '  Tb. 

*  3  Kent,  376.    Dyett  v,  Pendleton,  8  Cow.  727.    Co.  Lilt.  148  b.    4  W^nd.  423. 

•  FitchbuTff,  &JC.  V.  Melven,  15  Mass.  208. 

•  Jew  V.  Thirkwell,  1  Cha.  Cas.  31. 

*  So,  where  an  absolute  purchaser  of  land  is  evicted  from  only  a  part  of  it^thit  ii 
no  ground  for  rescinding  toe  whole  •ontract    Simpson  v.  Hawkins,  1  Dana,  905. 
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in  piocuripg  a  new  tenant,  and  dius  regpooaiUe  for  tbe  r^ai ;  or,  if 
not,  as  having  ousted.  B  from  the  house,  or  consented  to  an  ass^pn* 
ment  of  the  term  to  C,  and  accepted  rent  from  her,  which  would 
discharge  B.^ 

9.  If  the  tenant  is  in  law  evicted,  before  the  rent  day  arrives,  by  a 
mortgagee,  claiming  under  a  mortgage  prior  to  the  lease,  he  is  dis* 
charged  from  the  whole  rent  (notwithstanding,  it  seems,  he  after* 
wards  continues  to  occupy),  because,  after  the  entry  of  the  mor^agee, 
the  tenant  is  accountable  to  him^' 

10.  If  the  mortgage  is  subsequent  to  the  lease,  the  mortgagee  may 
receive  the  rent,  or  suffer  the  mortgagor  to  receive  it  at  his  election. 
If  he  does  nothing  to  elect  to  receive  it  himself,  the  mor^gor  may 
recover  it,  notwithstanding  the  mortgage  ;  but,  after  demand  firom  the 
mortgagee,  the  tenant  is  not  liable  to  the  mortgagor.' 

11.  A  leases  to  B  a  portion  of  his  land ;  afterwai'ds  conveys  the 
whole  land  to  C  in  fee,  reserving  rent ;  and  then,  for  non-payment  of 
rent  by  B,  accruing  after  the  deed  to  C,  enters  and  distrains.  TUs 
is  an  eviction  of  C,  which  suspends  his  whole  rent.^ 

12.  Where  one  having  a  paramount  title  made  an  entry  upon  the 
lessor  before  he  gave  the  lease,  but  he  refused  to  deliver  possesasioay 
and  the  fonner  then  brought  a  real  action,  and  recovered  judgoiait 
after  the  lease  was  made ;  held,  such  entry  was  no  eviction  to  bar  a 
suit  for  the  rent.* 

13.  A  mere  breach  of  covenant  by  the  lessor  does  not  excuse  iiom 
the  payment  of  rent,  though  the  covenant  is  one,  the  performance  of 
which  would  mcrease  the  value  of  the  premises.  Thus,  where  a 
lessor  in  fee  covenanted  that  the  lessee  should  have  common  of  pas- 
ture and  estovers  from  other  lands  of  the  lessor,  and  afterwards  op* 
proved  the  lands,  thereby  destroying  the  common  ;  held,  this  covenaat 
could  not  be  construed  as  a  grant,  and  the  breach  was  no  defence  to 
a  suit  for  the  rent.* 

14.  Nor  will  the  erecting  by  the  landlord  of  a  nuisance  upon  ad- 
jcMning  land,  have  the  effect  of  an  eviction  as  to  payment  of  rent.^ 

15.  A  mere  entry  upon  the  land  by  the  lancUord  is  simply  a  tres- 
pass, and  not  an  eviction  which  discharges  the  rent.' 

16.  In  Ae  cases  above  mentioned,  the  tenant  is  deprived  of  his 
land  by  the  fault  of  the  lessor ;  consisting  either  in  a  wrongful  entry 
made  by  himself,  or  in  conveying  a  defective  title,  which  is  afterwards 
defeated  by  third  persons.    But  there  are  other  cases  of  a  different 


>  lUndaU  v.  Rich,  11  Mans.  494. 

•  Fitchbarg,  Ajc,  v.  Melven,  15  Mast.  268. 

•  NewaU  v,  Wright,  3  Mw.  153. 

•  l^ewb  V.  Payn,  4  Wend.  423 

•  Fletcher  v.  McFkrlane,  12  Mbm.  43. 

•  Watts  V  Coffin,  11  Jcdin.  405.    Etheiidge  o.  Osbom,  12  Wend.  529. 

V  3  Kent,  371.  •  Wilson  «.  Smith,  5  Terg.  379. 
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sort,  wbere  the  tenant  hses  his  land  or  buildings,  wbdiy  or  in  part, 
by  inevitable  accident  or  irresistible  force.  Upon  this  point,  the  fol<* 
lo^nng  distinctions  seem  to  be  established,  though  not  with  the  perfect 
clearness  that  might  be  desired. 

17.  Where  tl^e  tenant  is  deprived  of  the  use  of  the  leased  premises^ 
be  is  discharged  from  any  mbre  legal  liability  resulting  from  his  lease 
and  oceapancy,  such  as  waste.  But  if  he  has  expre^y  covenanted 
or  agreed  to  pay  rent,  he  still  remains  liable*  as  before,  to  an  action 
of  covenant,  or  an  action  of  de&t' 

18.  Hius,  if  an  army  enter  upon  the  land  and  expel  the  tenant^  he 
k  stiU  bound  fer  the  rent"*  'So,  if  a  house  is  accidentally  burned^ 
although  the  lessee  covenanted  to  keep  the  premises  in  repair,  casual- 
ties by  fire  only  excepted ;  his  covenant  to  pay  rent  will  bind  him 
during  the  t«(ni.'  And  where,  after  a  loss  by  fire,  a  tenant  brought 
cjeetme^  against  the  landlord  for  the  house,  rebuilt  where  the  former 
one  stood^  as  a  long  time  had  elapsed  after  the  fire,  and  the  land* 
lord,  akhough  not  bound  to  rebuild,  and  legally  entitled  to  the  rent, 
had  not  since  enforced  it ;  it  was  left  to  the  jury  to  consider,  whether 
the  plaintiff  had  not  waived  hi^  right  to  the  premises  at  the  time  of 
the  &e,  and  diey  found  for  the  defendant.' 

19.  The  principle  above  stated  is  founded  upon  the  considerations, 
tbat  a  lease  for  years  is  a  sale  for  the  tent,  and  unless  there  are  ex* 
piess  stipulations,  the  lessor  does  not  insure  against  inevitable  acci-^ 
dents,  or  any  other  deterioration,  and  that  losses  by  fire  generally  arise 
fi^om  the  carelessness  of  tenants,  which  it  is  the  policy  of  the  law  to 
lestrain.^ 

20.  The  above  rule  is  well  settled  at  law.  But  in  Equity  it  has 
been  held,  that  a  loss  by  fire  as  effectaally  discharges  the  rent,  as  an 
eviBtkxi  by  tide ;  and,  although  the  landlord  may  maintain  an  action 
at  laW|  Equity  will  restrain  it  by  injunction,  until  the  house  is  rebuilt ; 
especially  where  he  was  insured.  Neither  landlord  nor  tenant  is  bound 
to  rebuild,  unless  it  is  so  e^^pressly  agreed.' 

31.  But  it  b  said,  that  there  is  no  general  rule  in  a  court  of  Equity 
to^reIieve  in  such  a  case*  It  will  afford  relief  only  under  particular 
circumstances.  In  very  late  En^ish  cases,  Chancery  has  reftised  to 
wterfere;  and  Chancellor  Kent  regards  this  as  the  settled  doctrine/ 


»  Padine  v.  Jane,  1  Rolle's  Abr.  946.    Allejn,  26.     Sty.  47. 

•  Monk  «.  Cooper,  2  Ld.  Ray.  1477.    Halletti?.  Wylie,  3  John.  44. 

>  fieUbor  V.  Weston,  1  T.  K.  310.    lb.  7ia.    Baker  v.  Holtpzaffi»U,  4  Taiui.45. 
*6MaaB.67.    3  Kent,  373-4.    Cline  r.  Black,  4  M'Cord,  43l.t 

*  Treat  of  Eonity,  B.  1,  ch.  5,  s.  8.  Brown  v.  Quilter,  Amb.  619.  Steele  v.  Wright, 
1  T.  R.  708.    Gates  v.  Green,  4  Paige,  355. 

•  Doe  V.  Sandham,  1  T.  R.  710.  Fowler  v.  Bott,  6  Mass.  68.  Hare  r.  GiOTes,  3 
Anst687.    Holtpzaffell «.  Baker,  18  Ves.  115. 

*  One  of  tlie  earliest  cases  on'  this  'subject  arose  from  a  tenant's  being  driven  from 
his  land,  in  the  reiffn  of  Charles  I.,  by  Prince  Rupert  and  his  soldiers.  And  th£  action 
was  not  covenant,  bnt  debt.  The  reservation  was  held  to  make  a  covenant  in  lano, 
Pandine  v.  Jane,  AUeyn,  96. 

t  In  this  ease,  the  English  nile  oil  the  fobjeet  it  treated  Mdodbtftd.  (AfideeeAmb. 

en.) 
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9S.  In  Sooth  CaroHda,  a  lessee  may  prove,  onder  ibe  plea  of  wr 
rent  in  arrear,  that  the  house  has  been  rendered  almost  untenaQtable 
by  a  storm,  and  that  the  landlord  had  notice  to  repair.  *  And  in  such 
case  the  rent  may  be  apportioned,  it  seema.* 

33.  Where  a  tenant  b  deprived,  by  act  of  God  or  loevitahle  adci- 
4eaC,  of  apart  only  of  the  premises  leased,  it  seems  there  will  be  no 
apportionment  of  the  rent.  The  earliest  case  upon  this  point,  was 
one  in  which  a  man  hired  land  and  a  flock  of  sheep  together.  The 
whole  flock  having  died,  it  was  contended  that  the  rent  should  he 
apporti<med*;  but  the  question  was  not  decided.'  Where  a  mill  was 
carried  away  by  ice,  it  was  held,  that  the  tenant  was  still  bound  to 
pay  rent,  partly  on  the  ground,  that  this  was  only  a  partial  destioo- 
tibn  of  the  property  leased — e  fishery  and  other  valuable  rights  being 
sull  left.'  If  a  part  of  the  land  be  surrounded  by  water,  or  swepc 
by  wild-fire,  there  shall  be  no  apportionment.  But  if  a  part  of  it 
be  covered  or  surrounded  by  the  sea,  the  rent  shall  be  apportioned, 
because  the  tenant  loses  the  use  of  the  land,  with  very  slight  chanoe 
of  regaining  it.* 

24.  A  purohase,  by  the  landlord  from  the  tenant,  of  bis  whole 
interest,  will  discharge  or  extinguish  the  rent.  But  a  purchase  on 
condition,  or  of  a  part  only  of  the  tenant's  interest,  will  not  extinguish 
but  merely  suspend  the  rent,  which,  upon  the  termination  of  the  par* 
ticular  estate  purchased,  or  performance  of  the  condition,  and  the  res- 
toratk>n  of  the  land  to  the  tenant,  will  revive.  So,  if  the  landlord 
purchase  only  a  part  of  the  lands,  the  rent  will  be  extinguished  pRV 
portionally  for  these,  but  still  continue  for  such  part  of  the  lands  as 
are  retained  by  the  tenant.  So  a  landlord  may  release  a  part  of  the 
rent,  and  the  rest  will  remidn.*  But  if  the  rent  be  payable  in  some 
indivisible  thing,  as  a  horse  or  a  hawk,  a  purchase  by  the  landlord*  of 
part  of  the  land  extinguishes  the  whole  rent.  On  the  other  hand,  if 
the  return  to  be  made  is  some  act  for  the  public  benefit — as  to  repair 
a  road,  or  keep  a  beacon — such  purchase  will  not  extinguish  the  rent, 
even  in  part.* 

25.  A  descent  of  part  of  the  tenancy  to  the  owner  of  the  rent 
will  not  extinguish  it,  though  indivinble.^ 

26.  Although  formerly  doubted,  it  is  now  settled^  that  a  rent  ser- 
vice, being  incident  to  the  reversion,  may  be  apportioned  by  transfer- 
ring a  part  of  the  latter,  with  which  the  rent  will  pass  without  any 
express  mention  of  it.  So  the  rent  itself  may  be  apportioned  by  de- 
vise.   Thus,  one  having  a  rent  of  £  10  may  devise  £6  part  thereof  to 


»  Riplej  V,  Wightman,  4  M'Cord,  447. 

«  Taverner's  caae,  Dyer,  55  b.  ,     *  Kom  v.  OTerton,  3  Call,  ^68. 

*  lRolle'BAbr.236. 

»  3  Cruise,  206-7.    1  Bai.  469.    Lit  223.    18  Vin.  Abr.  504. 

•Gilb.  165.    1  Inst  149  a.    6Ub.l66. 

V  3  Craiie^  211. 
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A,  B  and  C  severaUf,  to  eaeh  a  third.  In  such  case  each  devisee, 
(and,  it  seems,  the  heir  at  law  also)  aiay  have  a  sepi^rate  remedy  for 
bis  rent.* 

27.  A  rent  service  may  also  be  apportioned  by  an  assignment  by  an 
act  of  law ;  as  ivhere  a  legal  process  is  levied  upon  a  part  of  the  re- 
version, or  where  the  widow  of  the  landlord  recovers  one  third  of  the 
rever^on  for  herdoweri* 

28.  At  common  law,  if  a  tenant  for  life,  having  underlet  the  land» 
died  before  the  rent  fell  due^  neither  his  executor,  nor  the  reversioner, 
nor  remainderman  could  recover  a  proportional  part  of  it.  The  for* 
mer  co»ld  not,  because  his  only  claim  would  be  for  use  and  occupa- 
tion, which  would  not  lie  upon  a  sealed  lease ;  nor  the  latter,  because 
the  rent  did  not  accrue  in  his  time.  The  St.  1 1  Geo,  2,  ch.  19,  s.  15, 
provides,  that  in  such  case  the  executors,  &c.  may  recover  rent  for 
the  time  that  the  tenant  occupied,  pro  rata ;  and,  if  he  died  upon  the 
icnt-day,  the  whole  amount.*  But  this  act  applies  only  where  the 
lease  ends  with  the  death  of  tenant  for  life.  If  it  does  not  thus  termi- 
nate, the  rent  goes  to  the  person  in  reversion  or  remainder.* 

29.  In  Equity,  this  statute  has  been  held  to  extend  to  a  tenant  in 
tail  dy&g  without  issue. 

30.' Thus,  where  such  tenant,  having  leased  for  years,  died  with- 
out issue  a  short  time  before  rentrday,  and  the  whole  rent  was  paid  to 
the  remainderman  ;  held,  die  executor  of  tenant  m  tail  might  main- 
tain a  bill  against  the  remainderman,  for  such  part  of  the  rent  as  ac- 
crued before  the  tenant's  death ;  upon  the  grounds,  that  the  case  was 
within  the  equity,  though  not  the  words,  of  the  act ;  and,  where  equity 
finds  a  rule  of  law  agreeable  to-  conscience,  it  pursues  the  sense  of  it 
to  analogous  cases ;  and  also  (and  chieiy)  that  the  tenant,  not  having 
been  legally  bound  to  pay  the  rent  to  any  one,  the  paym^t  should 
be  applied  to  the  benefit  of  those  equitably  entitled  to  the  respective 
propordons.^ 

31.  It  has  been  said  of  the  forgoing  case,  that  it  seems  rather  to 
be  a  decision  what  the  statute  ought  to  have  done,  than  what  it  has 
done.  But  it  was  at  the  same  time  held,  that,  where  one  occupied 
fiam  year  to  year^  under  the  guardian  of  an  mfant  tenant  in  tail,  inas- 
much as  the  lessee  was  in  under  no  lease  or  covenant,  but  merely  an 
implied  contract,  he  could  not  raise  an  implication  that  he  was  to 
occupy  rent  free,  and,  the.  whole  amount  havmg  been  paid  to  the  re- 
ceiv^^,  the  portion  accming  before  the  infant's  death  was  awarded  to 
bis  executors.* 


I  CoUint  9.  Hardiof ,  13  Rep.  S7.    Gilb.  173.    Aids  v.  Watkins,  Cro.  £lii.  687, 661* 

*  Campben's  ctae^  RoUe'a  Abr.  337.    Montague  «.  Gfly,  17  Mam.  439. 
'  J«iuier  V.  Morflcn,  1  P.  WtM.  393.   SCmiae,  313. 

*  Ambler,  19B. 

*  Vemon  v.  Vernon,  3  Bro.  R.  669.    Hawkiaa  v.  KbAj^S  Vea.  306.  . 

*  8npra,  p.  156. 


Digitized  by  VjOOQIC 


168  RetU—Ducharge  and  Jfp&rtionmeiii.    [CImp.  XVII. 

S3.  In  ctse  of  a  rent-cbarge,  if  the  owa«r  of  the  rent  paroluise  aajr 
part  of  the  land  from  which  it  issues,  the  whole  rent  ia  extioguiabed. 
The  reason  of  this  distinction  between  a  rent-service  and  a  raol- 
charge  is,  tbat,^  while  the  former,  consisting  (»rigihally  in  feudal  ser^ 
vices,  was  favored  by  the  law,  and  not  allowed  to  be  detached  fkom 
any  lands  held  by  tenants ;  the  latter  is  against  common  right,  of  no 
public  benefit,  and  issuing  out  of  every  part  of  the  Utnd,  so  that  the 
law  will  enforce  it  only  according  to  the  original  contract.' 

33.  But  if  the  grantor  of  the  rent,  after  such  puichase^  nii&e  a 
deed  to  the  grantee,  reciting  the  purchase,  and  authorizing  the  grantee 
to  distrain  for  the  rent  upon  the  remaining  land ;  this  amounts  to  a 
new  grant.'  And,  if  a  part  of  the  land  come  by  descent  to  the  owner 
of  the  rent,  the  latter  shall  be  apportioned  according  to  the  value  of 
the  remaining  land.'  If  the  ownec  of  a  rent-charge,  issuing  out  of 
three  acres  of  land,  release  one  of  them  frofu  it,  the  whole  b  dis>- 
charged.  But  if,  being  entitled  to  a  certain  sum,  he  releases  a  pait 
of  that  sum,  the  balance  remains.  It  is  said,  that  in  the  latter  cafle, 
he  deals  with  the  rent,  which  is  his  own ;  and  in  the  fermer,  with  the 
land,  which  is  another's.^ 

34.  In  Pennsylvania,  as  has  been  stated,  a  groundnrentj  reserved 
upon  a  conveyance  b  fee,  is  a  rent^'SBmiee*  Hence,  if  the  owner  re- 
lease a  part  of  the  land  from  it,  the  remainiog  land  shall  be  stfll  {«>• 
portionably  chargeable ;  more  especially,  if  ^  release  has  an  ezpreaB 
saving  of  such  liability.* 

35.  It  is  said  to  be  a  common  practice  in  England,  for  the  owner  of 
a  rent-charge  to  join  in  conveying  that  part  of  the  land,  which  it  is 
agreed  to  discharge  from  the  rent,  with  a  proviso  b  the  deed,  that  the 
rest  of  the  land  shall  still  remab  liable.  But  this,  operating  as  a  new 
grant,  the  rent  will  be  postponed  to  any  |Hior  beumbrance  on  the 
land.  Sometimes,  where  the  owner  of  the  lands  conveys  a  part  of 
them,  the  grantee  of  the  rent-charge  covenants  not  to  distrain  or  enter 
upon  the  part  conveyed.  But,  it  seems,  this  might  operate  as  a  dis- 
charge of  the  whole  rent.* 

36»  A  rent-charge  may  be  apportioned  either  by  act  of  parties  or 
act  of  law.  Thus,  if  the  owner  assign  a  portion  of  it  to  another,  each 
shall  hold  his  respective  share,  and  be  entitled  to  his  remedy.  The 
reason  of  the  rule  is,  that  the  whole  land  remabs  liable  as  hetoie^ 
and  that  the  policy  of  the  law,  havbg  allowed  this  kbd  of  rent,  will 
not  prevent  a  distribution  of  it  among  children.    Anciently,  to  efet 


>  Co.  Lit.  147  b.    GUb.  153. 

>  Co.  Lit  147  b.  >  Lit.  224.    Gilb.  ISe. 

4  18  Vin.  Abr.  504.    GHlb.  163.    Co.  Lit.  148  a.    3  Vin.  Abr.  10, 11.    Vuhej  «. 
Cnif,  6  Halrt.  S62. 

*  Snpra,  p.  150,  (nMnoU  9.  Sttrgeuit,  1  WhArt  837. 

*  3  Cruise^  209.    Butler  v.  MonningB,  No/,  5. 
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such  apportionment,  the  tenant  was  obliged  to  attorn  to  the  assignee  ; 
after  which  he  could  not  complain  of  being  subjected  to  two  suits 
instead  of  one.  And  although  the  practice  of  attornment  b  now  for 
the  most  part  done  away,  yet  as  the  tenant  may  avoid  any  suit  by 
punctual  payment,  the  rule  still  prevails.  So,  a  part  of  a  rent-charge 
may  be  taken  by  legal  process,  which  will  effect  an  apportionment.* 

37.  If  a  part  of  the  lands,  irom  which  the  rent  issues,  descend  to 
the  owner  of  the  rent,  the  latter  shall  be  apportioned,  inasmuch  as 
the  party  acquires  the  land  by  act  of  law,  and  not  by  his  own  act/ 
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1.  In  treating  of  estates  for  life  and  for  years,  many  incidents  or 
qualities  have  been  noticed,  which  are  common  to  both  estates.  It 
remains  to  consider  another  subject,  of  much  importance,  the  princi- 
ples of  law  pertaining  to  which,  are  for  the  most  part  iJike  applicable 
to  tenant  for  life  and  tenant  for  years.  This  is  the  subject  of  tooitt. 
Lord  Coke  says,  "  it  b  most  necessary  to  be  known  of  all  men."  " 

2.  Chancellor  Kent  remarks,*  that  the  American  doctrine  on  the 
subject  of  waste  is  somewhat  varied  from  the  English  law,  and  is 
more  enlarged  and  better  accommodated  to  the  circumstances  of  a 


I  Gilb.  163.    18  Vin.  Abr.  604. 
'Lit  234.    Gilb.  166. 

VOL.   I. 


Farley  e.  Cnig,  6  Hfttot  98^-273 
>  Co.  Ut  64  b. 


4  Kent,  76. 
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new  and  growing  country.  But,  inasmuch  as  the  English  doctrine 
remains  wholly  applicable  in  sofne  of  the  States,  and  in  the  rest  has 
undergone  very  partial  change,  this  doctrine  will  be  first  stated,  and 
then  qualified  by  an  account  of  such  alterations  as  the  statutes  or 
judicial  decisions  of  the  respective  States  have  introduced. 

3.  Waste  is  the  destruction  of  such  things  on  the  land,  as  are  not 
included  in  its  temporary  profits.  In  other  words,  it  consists  in  such 
acts  as  tend  to  the  permanent  loss  of  the  owner  in  fee,  or  whatever 
tends  to  destroy  or  lessen  the  value  of  the  inheritance.* 

4.  Waste  is  either  voluntary  or  permissive ;  the  former  consisting  m 
some  positive  act,  the  latter  in  mere  neglect  or  omission. 

5.  Of  voluntary  waste,  there  are  various  kinds. 

6.  The  first  and  perhaps  principal  kmd  is  the  felling  of  timber 
trees ;  which,  although  the  tenant  has  a  qualified  property  in  them 
for  shade  and  shelter,  and  for  the  masts  and  fruit — ^he  has  no  right  to 
cut  down.  But  he  may  cut  coppices  and  underwoods,  according  to 
custom,  and  at  seasonable  times.  He  has  however  no  property  in 
the  underwood,  before  it  is  cut ;  and  therefore  cannot  have  an  account 
of  what  was  wrongfully  cut  by  a  preceding  tenant.' 

7.  Where  the  timber  is  included  in  a  lease,  the  lessee  may  have 
trespass  against  the  lessor  for  felling  the  trees,  and  the  lessor  waste 
against  the  lessee.  And  if  a  stranger  fell  them,  each  may  have  his 
own  appropriate  action.  When  the  trees  are  expressly  excepted,  the 
lessor  has  an  implied  power  of  going  on  the  land  to  fell  them,  and 
may  sue  the  lessee  for  any  injury  done  to  them.  Where  the  timber 
is  neither  expressly  bcluded  nor  excluded,  it  would  seem  that  the 
tenant  has  the  right  to  have  it  continued,  but  no  right  to  cut  it  down, 
unless  waste  is  expressly  authorized.' 

8.  Timber  trees  are  those  used  for  builditig,  and  the  question  is  one 
of  local  usage.  Thus  where  birch  trees  were  used  in  a  certain  county 
for  buildings  of  a  mean  kbd,  it  was  held  waste  to  fell  them.  So  horse- 
chestnuts  and  pines.  But  it  is  also  waste  to  cut  those  standing  in 
defence  of  a  house,  though  not  timber,  as,  for  instance,  willows,  beech, 
maple,  &c.  or  to  cut  trees  for  fiiel  where  there  is  sufficient  dead 
wood  ;  or  to  stub  up  a  quickset  thorn  fence.  So  it  is  waste  to  lop 
timber  trees  and  thereby  cause  them  to  decay ;  or  to  destroy  or  stub 
up  the  young  germins  or  shoots ;  or  to  cut  down  fruit  trees  growing  b 
the  garden  or  orchard,  but  not  those  growing  elsewhere.* 

9.  It  is  said,  in  places  where  timber  is  scant,  it  may  be  waste  to 
cut  such  trees  as  are  not  commonly  reckoned  to  be  timber.  On  the 
other  hand,  upon  a  similar  principle,  it  has  been  held  not  to  be  waste. 


>  1  Swift,  517-6.        «  Co.  Lit.  53  a,  11  Rep.  48  b.    Pigot  v.  BuUwA,  1  V«i.  jr.  479. 

"  11  Hbp.  48  a.  1  Saun.  322,  n.  5.  Foirter  v.  Spooner,  Cro.  Eliz.  18.  Heydon  t>. 
Smith,  Godb.  173.    Jackson  v.  Cator,  5  Ves.  688. 

«  Dyer,  65  a.  Co.  Lit.  53  a.  Vin.  442.  Cumberland's  ease,  Moose.812.  7  John. 
234.    2P.  Winf.606.    R«z  o.  Minchin,  3  Bnrr.  1308. 
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in  MaflsacbusettSy  to  cut  oaks  for  6re  wood^  these  trees  bebg  veij 
abundant  and  commonly  used  for  this  purpose.  But  it  is  waste  to 
cut  timber-trees  and  exchange  them  for  fire  wood)  especially  if  the 
latter  might  be  otherwise  obtained.* 

10.  With  regard  to  the  cutting  down  of  timber,  it  has  been  held  in 
several  of  the  States,  that  the  strict  rules  of  the  English  law  are  not 
adopted  in  this  country.  Tlitis  in  New  York  and  Ohio,  where  the 
land  is  wholly  wild  and  uncultivated,  the  tenant  may  clear  a  part  of 
it  for  cnltivation — ^leaving  however  enough  for  the  permanent  use  of 
the  farm,  which  is  a  point  of  fact  for  the  jury.  So  in  North  Carolina, 
the  tenant  may  clear  sufficient  land  to  furnish  support  for  his  family ; 
and  a  dowress  may  cut  timber  to  make  into  staves  and  shingles,  if 
this  is  the  common  and  only  beneficial  use  of  the  land.  So  m  Penn* 
sylvania,*  Virginia  and  Tennessee,  tenants  in  dower  have  been  allowed 
to  clear  wild  lands,  not  exceeding  (in  the  former  State)  a  just  propor- 
tion of  the  whole  tract.  It  has  already  been  stated,  that  in  several  of 
the  States  a  widow  is  not  dowable  of  wild  lands,  for  the  reason  that 
they  would  be  of  no  benefit  to  her,  as  the  clearing  of  them  would  be 
waste.* 

11.  In  Tennessee,  the  lessee  of  a  mine,  with  liberty  to  smelt  ore, 
may  out  timber  sufficient  for  this  purpose.  And  a  widow  may  cut 
timber  on  one  part  of  the  land  to  fence  another,  though  the  reversions 
of  the  respective  parcels  belong  to  different  heirs.  Her  rights  are  not 
to  be  affected  by  any  arrangement  among  third  persons.  This  last 
point  has  also  been  decided  in  Massachusetts.' 

12.  As  to  buUdingSy  waste  may  be  done  upon  them,  either  by 
pulling  them  down,  or  suffering  them  to  remain  unftov^ed,  whereby 
the  timbers  rot.  But  unless  they  do  rot,  this  is  not  waste.  If  un- 
covered before  he  came  in,  the  tenant  does  not  commit  waste  by 
suffering  them  to  fall ;  but  he  has  no  right  to  pull  them  down.  If  he 
have  done  or  suffered  waste,  but  repaired  before  action  brought,  this 
is  a  good  defence,  but  must  be  pleaded  specially,  not  proved  under  the 
plea  ^^  <}nod  non  fecit  vastum."  * 

13.  The  right  to  cut  timber  for  repairs  does  not  depend  upon  the 
obligation  to  repair.    Thus,  if  a  house  be  ruinous  when  leased,  the 


»  PadMford  r.  Padelford,  7  Pick.  152. 

•  Walk.  Intro.  278.  Jackson  v.  Brownson,  7  John.  227.  Parkins  v,  Coxe,  2  Hay w. 
339.  Balientioe  v.  Poyner,  2  Hayw.  110.  HaAtings  v.  Criuickleton,  3  Yeates,  861. 
Pur.  Dig.  221.  Findlay  o.  Smith,  6  Munf.  134.  Crouch  v.  Puryear,  1  Rand.  258. 
Owen  V.  Hyde,  6  Yer.  334. 

s  Wilson  V.  Smith,  5  Yerg,  379.    Owen  v,  Hyde,  6,  334.    Padelford  v.  Padelford,  7 
Pick.  152.    (See  infra  s.  20.) 
«  Co.  Lit.  53  a,  and  n.  3. 

*  The  Coort  remark  upon  the  distinction  between  the  state  of  things  in  England, 
where  "  every  part  of  every  tiee  will  bring  cash/'  and  in  the  United  States,  where 
lands  are  in  great  measure  valueless,  till  cleared;  and  they  come  to  the  conclusion, 
that  if  a  pnident  owner  would  clear  off  the  timber,  and  n  such  clearing  caiies  the 
value  of  the  land,  it  is  no  waste,    4  Watte,  403.    (6  Terg.  334.) 
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tenant  may,  though  he  is  not  bound  to,  cut  timber  for  repairs.  So  even 
where  the  lessor  has  covenanted  to  repair,  or  where  the  lease  is  with- 
out impeachment  of  waste  for  the  house  only/ 

14.  Lord  Coke  says  it  is  waste  to  build  a  new  house  (meaning 
probably  with  timber  cut  upon  the  land),  and  to  suffer  it  to  be  wasted 
is  a  new  waste.  And  if  the  tenant  suffer  the  house  to  be  wasted,  and 
then  fell  timber  to  repair  it,  this  is  double  waste.' 

15.  It  is  waste  to  convert  a  dwelling  houto  into  a  store  or  ware- 
house, because  the  safety  and  permanency  of  the  building  are  thereby 
endangered.  So,  to  convert  two  chambers  into  one,  or  the  converse, 
or  a  hand-mill  into  a  horse-mill.' 

16.  It  is  waste  to  pull  down  a  house,  though  a  new  one  be  buih, 
if  the  latter  is  smaller  than  the  former.  Otherwise,  if  the  former  house 
fall  down,  and  a  smaller  one  is  built.  To  build  a  larger  one  in  this 
case  with  timber  from  the  land  is  waste.  But  not  to  abate  a  new 
house,  which  has  never  been  covered.* 

17.  It  is  waste  to  remove  any  thing  attached  to  the  premises,  either 
by  the  lessor  or  the  lessee,  unless  removable  upon  the  principles  of  the 
law  of  fixtures,  which  have  beeen  already  explained.*     (Supra  p.  11). 

18.  It  is  said,  with  particular  reference  to  the  alteration  of  buildings, 
that  the  strictness  of  the  law  in  relation  to  waste  has  been  carried  to 
an  unwarrantable  extent ;  and  that  the  cases  are  very  discordant*  In 
a  recent  case  in  England^  the  opening  of  a  new  door  in  the  building 
was  held  to  be  no  waste,  unless  it  impaired  the  evidence  of  title.  In 
a  recent  case  in  this  country,  where  the  lessee  of  ^  a  store  and  cellar" 
raised  the  store  from  one  to  two  feet,  and  finished  ofi*  a  victualling 
cellar,  for  which'the  cellar  had  never  before  been  used  ;  held,  this,  of 
itself,  would  be  waste,  but,  as  the  lessor  had  covenanted  that  the 
lessee  might  '^  repair,  alter  and  improve,"  this  was  a  permission  to 
make  the  alterations.* 

19.  At  common  law,  a  tenant  for  life  was  not  liable  for  loss  by  fire, 
whether  accidental  or  negligent.  But  such  loss  was  held  to  be  waste 
under  the  Statute  of  Gloucester.  A  later  statute,  however,  of  6  Anne, 
c.  31,  s.  6,  7,  exempts  all  tenants  from  liability  for  accidental  fire,  un- 
less it  arises  from  some  contract  with  the  landlord.  A  general  co- 
venant to  repair,  binds  the  tenant  to  rebuild  in  case  of  fire.  Hence 
it  has  become  usual  specially  to  except  such  loss.^     (See  supra  p.  141). 

20.  It  is  waste  to  dig  for  clay,  gravel,  lime,  stone,  be.  except  for 


»  Co.  Lit.  54  b. 

•  Co.  Lit.  53  %.  b. 

^  DooglaM  o.  Wiggins,  1  John.  Ch.  435.    Co.  Lit.  53«.  n.  3. 
«  Bra.  Abr.  Waste,  93.    Co.  Lit.  53  a.  and  n.  4. 

•  Co.  Lit.  53  a. 

•  Toung  0.  Spenoer,  10  Barn.  &.  Cr.  145.    Hairtj  «.  Wheeler,  3  Fairf.  436-7.    Doe 
V.  Jones,  4  Barn.  &,  Ad.  126. 

'  1  Croiie^  137.    Chesterfield  •.  Bolton,  9  Coin.  A.  496.    Faeteur  •.  Joom,  Cml 
ANor.lM.    6T.R.6U.    I  Bibb,  696. 
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repairs  or  raanarance.  So  also  to  open  a  new  mine ;  but  not  to  work 
•one  already  opened,  or  to  open  new  pits  or  shafts  for  working  the  old 
veins,  because  they  could  not  otiierwise  be  wrought.  If  mines  are 
expressly  included  in  the  lease,  and  there  are  open  ones,  these  only 
are  embraced.  But  if  there  are  no  open  ones,  those  unopened  will 
pass.^ 

21.  Where  certain  salt-works  were  devised  for  life,  subject  to  the 
payment  of  Isrrge  legacies  ;  held,  the  devisees  might,  to  any  extent, 
use  the  salt,  amd  the  woodland  used  by  the  testator  for  fuel  in  car- 
rying t>n  the  works.* 

22.  But  it  is  said,  the  tenant  cannot  take  timber  to  use  even 
in  mines  that  are  open.' 

23.  Anciently,  the  conversion  of  one  hind  of  land  into  another,  as, 
for  instance,  of  pasture  into  arable,  was  waste,  because  it  not  only 
changed  the  course  of  husbandry,  but  tended  to  obscure  the  title* 
But  it  has  been  said  that  the  pasture  must  have  been  such  immemo- 
rially,  and  not  merely  long  before,  and,  in  the  improved  state  of  agri- 
culture of  modem  times,  the  old  rule  may  be  considered  as  greatly  re- 
laxed, if  not  wholly  obsolete.  But  where,  in  the  creation  of  the  es- 
tate, there  was  an  express  prohibition  against  ploughing  land  unfit  to 
be  ploughed.  Chancery  will  interpose  by  injunction  to  prevent  it.^ 

24.  If  a  tenant  by  an  act  of  good  husbandry  produces  consequences 
of  injury  which  could  not  reasonably  be  foreseen,  he  shall  not  be  held 
guilty  of  waste.  Thus,  where  a  tenant  diverted  a  creek  into  a  swamp, 
whereby  the  trees  were  killed,  and  the  lessor  lay  by  twenty  years, 
during  which  a  new  and  better  growth  sprung  up  ;  held,  no  forfeiture 
of  the  lease  for  waste.* 

25.  It  is  waste  in  England  to  destroy  heir^looms ;  as,  for  instance, 
to  destroy  so  many  deer,  fish,  be.  as  not  to  leave  enough  for  the 
stores.' 

26.  Permiifive  waste  consists  chiefly  m  sufifering  buildings  to  decay. 
But,  if  ruinous  when  leased,  the  tenant  is  not  bound  to  repair,  though 
justified  in  cutting  timber  for  that  purpose,  because  the  law  favors  the 
maintenance  of  houses.  And,  in  Massachusetts,  he  may  cut  timber 
trees  and  sell  them  to  procure  boards  for  repairs,  if  this  course  be  eco- 
nomical and  beneficial  to  the  estate.' 

27.  Chancery  will  not  decree  that  a  tenant  for  life  repair,  nor  ap- 


1  Co  Lit.  53  b.  54  b.    Saunden'  caae,  5  Ref^.  12.     (See  Whitfield  v.  Bewit,  2  P. 
WnM.  240). 

*  Findlay  v.  SmiUi,  6  Miuif.  194.    (See  fupta  s.  11). 
'  Co.  Lit.  53  b.  n.  1. 

4  Co.  Lit.  53  b.    Dyer,  37  a.    Gtmninff  v.  Gunning,  2  Show.  8.    1  Swift,  517-8. 
8  Bos.  &  P.  86.    Wonley  v.  Stewart,  4  Bro.  Pari.  Ca.  377. 

•  Jacluon  V.  Andraw,  18  John.  431.  •  Co.  Lit.  53  a. 
V  Co.  Lit  53  a.  54  b.    Loomis  v,  Wilbar,  5  Maa.  13. 
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point  a  receiver  for  that  purpose ;  for  this  would  be  productive  of  ha- 
rassing  suits  and  expensive  depositions** 

28.  If  a  tenant  covenants  to  repair,  and  does  not,  waste  will 
not  lie.* 

29.  It  has  been  held  in  South  Carolina,  that  a  tenant  for  life  is 
liable  for  one-fourth  the  expense  of  repairs,  to  be  estimated  by  com- 
missioners.' 

30.  For  waste  caused  by  act  of  God,  or  enemies,  the  tenant  is  not 
b  general  responsible  ;  as  where  a  house  falls  by  a  tempest.  But  if 
merely  unroofed,  be  is  bound  to  recover  it  before  the  timbers  rot.^ 

31.  Where  the  bank  of  a  river,  or  a  wall  of  the  sea,  b  desttoyed  by 
a  sudden  jflood,  the  tenant  is  not  liable.  Otherwise,  where  the  cuirent 
is  so  moderate  that  he  might  by  due  diligence  preserve  the  bank,  or 
where  the  injury  happens  by  the  ordinary  flowing  and  reflowing  of 
the  tide.* 

32.  It  seems,  waste  may  be  of  so  small  value,  as  not  to  be  a  proper 
subject  of  legal  inquisition.  But  Lord  Coke  says,  trees  to  the  value 
of  three  shillings  and  four  pence  hath  been  adjudged  waste,  and  many 
things  together  may  make  waste  to  a  value.  It  b  said,  it  ought  to  be 
to  the  value  of  40d  at  least.' 

33.  Where  the  lessee  of  a  meadow,  containing  three  lots,  ploughed 
it  into  a  garden,  and  built  upon  it,  and  a  verdict  was  rendered  against 
him  for  three  farthings  damage,  one  farthmg  for  each  lot ;  judgment 
was  given  for  the  defendant.' 

34.  With  respect  to  the  persons  who  are  liable  for  the  commtssioD 
of  waste,  there  seems  to  be  no  little  confusion  in  the  books.  Lord 
Coke  says,  that  at  common  law  a  tenant  for  life  was  not  prohUnttd 
from  waste,  unless  expressly  restrained  from  committing  it.  Mr.  Cruise 
limits  this  remark  to  the  case  where  lands  were  granted  to  a  person 
for  life,  and  assigns  as  the  reason,  that  the  grantor  had  power  to  impose 
such  terms  as  he  thou^t  proper.  Chancellor  Kent  says,  that  at 
common  law,  a  prohibition  against  waste  would  lie  only  against  a 
tenant  holding  by  act  of  law.  It  is  said,  the  register  contains  five 
several  writs  of  waste ;  two  at  the  common  law,  for  waste  done  by  a 
dowress  or  a  guardian  ;  and  three  by  statute,  for  waste  done  by  tenant 
for  life,  for  years,  and  by  the  curtesy.  But  it  is  added,  $ome  have 
thought  that,  at  cinnraon  law,  waste  did  not  lie  against  tenant  by 
the  curtesy.  In  Connecticut,  it  is  held  that,  at  common  law,  waste 
would  lie  only  against  a  dowress,  guardian,  or  tenant  by  the  curtesy. 
But  Lord  Coke  says,  waste  does  not  lie  against  a  guardian  in  socage.' 


>  Wood  V.  Gaynon,  Amb.  395.  '  Co.  Lit.  54  b.  n.  1. 

•  SmiUi  V.  Poyas,  2  Des.  65.  «  2  Rollers  Abr.  820.    Co.  Lit.  53  a. 
»  Co.  Lit.  b.    Dyer,  33  a.    Moo.  69. 

•  Co.  Lit.  a.    lb.  n.  10.  '  2  Bos.  &  P.  66. 

B  1  Croise,  123.    4  Kent,  77, 79,  81.  Co.  Lit.  M  a.  and  n.  U.    1  Swift,  619. 
1  Boa.  &  P.  120-1. 
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35.  Two  early  English  statutes  made  provision  for  the  punishment 
of  waste  committed  by  any  tenants  for  life  or  for  years.  Statute  of 
Marlbridge,  53  Hen.  III.,  c.  24,  authorized  the  action  of  waste,  and 
gave  full  damages  ;  and  the  statute  of  Gloucester,  6  Edw.  L,  c.  5',  ex- 
tended the  penalty  to  a  forfeiture  of  the  place  wasted,  and  treble 
damages.^ 

36.  Ecclesiastical  persons,  bishops,  parsons,  &c.  seised  of  lands 
jure  eccksue,  although  having  a  fee  simple  qualified,  arie  placed,  in 
respect  to  waste,  under  the  restrictions  of  tenants  for  life.  They  may 
cut  timber  or  dig  stone  for  repairs  of  the  church  or  parsonage,  or  sell 
them  to  raise  money  for  this  purpose  ;  but  for  any  thing  beyond  this 
they  are  liable,  in  England,  to  a  writ  of  prohibition,  or  ecclesiastical 
censure,  or  injunction  in  Chancery,  and  to  the  last  named  process  in 
the  United  States.* 

37.  So  also  an  injunction  lies  against  the  widow  of  a  deceased 
rector ;  and  an  action  on  the  case  against  one  who  has  resigned,  or 
the  representatives  of  one  deceased,  by  the  successor,  for  dilapidations, 
or  even  a  neglect  to  repair.* 

88.  In  Maryland,  if  a  rector  commit  waste,  he  forfeits  treble 
damages  to  the  vestry.* 

39.  Chancellor  Kent  observes,  that  the  provisions  of  the  Statute  of 
Gloucester  may  be  considered  as  imported  by  our  ancestors,  with  the 
whole  body  of  the  common  and  statute  law  then  existing,  and  ap- 
plicable to  our  local  circumstances.  It  has  been  expressly  re-enacted 
in  New  Jersey,  New  York*  and  Virginia,  and  adopted  in  North  Ca- 
rolina, Pennsylvania,  Maryland  and  Massachusetts.  In  Pennsylvania, 
a  recent  statute  provides,  that  the  tenant,  in  case  of  permissive  waste, 
shall,  before  decree  of  forfeiture,  be  directed  to  repair,  in  default  of 
which  he  forfeits,  with  treble  damages.* 

40.  In  Ohio,  a  tenant  in  dower,  for  voluntary  or  permissive  waste, 
forfeits  the  place  wasted,  but  the  statute  does  not  give  treble  damages. 
Tenant  by  the  curtesy  does  not  forfeit.* 

41.  In  Massachusetts,  by  the  Revised  Statutes,  the  penalty  is  for- 
feiture, with  damages.'^ 


»  3  Bl.  Com.  14. 

«  11  Rep.  49  a.  Stockman  t.  Whither,  Rolle's  Rep.  86.  Ackland  v.  Atwell,  2 
Rollers  Abr.  813.    Strachy  v.  Francis,  3  Atk.  217.    (But  see  1  B.  &  P.  105). 

>  HoakiuBV.  Featherstooe,  2  Bro.  R.  552.  Jones  v.  Hill,  Garth.  224.  3  Ley.  268. 
RadcliflFe  v.  D^Oyly,  2  T.  R.  630. 

*  2  Maiyl.  L.  m. 

»  4  Kent,  80-1.  1  N.  J.  R.  C.  209.  1  Vir.  R.  C.  277.  1  N.  C.  Rey.  St.  609. 
Cam.  and  N.  26.  4  Mass.  563.  4  Har.  &  J.  391.  Padelford  v.  Padelford,  7  Pick. 
152.    Sackett  V.  Sackett,  8,  309. 

*  2  Chase's  Statutes,  1316.     Walk.  Intro.  326, 329. 
7  Mass.  Rey.  St  630. 

*  Kent  says,  the  writ  qf  iMUte,  as  a  real  actum,  is  there  essentially  abolished ;  but 
an  action  of  waste  sobstitated,  with  the  nine  penally.    4  Kent,  81,  n.  a. 
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43.  In  Rhode  Island,  the  action  of  waste  is  stili  m  use,  for  re- 
covery of  the  freehold  wasted.* 

43.  In  Indiana/  a  widow  forfeits  the  place  wasted  to  the  imme- 
diate reversioner  or  remaindennan.  But,  for  negligent  waste,,  she  is 
merely  liable  in  damages.  A  statute  requires  her  to  keep  the  estate 
in  repair.  In  New  Hampshire  and  Vermont,'  a  widow  is  made  liable 
to  an  action  for  strip  or  waste  done  or  suffered. 

44.  In  Illinois,^  she  forfeits  to  the  iminediate  reversioner,  having  a 
freehold  or  inheritance,  where  she  wantonly  or  designedly  commits  or 
suffers  waste.  But,  for  negligent  or  inadvertent  waste,  the  claim  is 
for  damages  only.  In  both  cases,  the  remedy  is  an  action  of  waste. 
If  she  marry  again,  the  husband  is  liable  with  her  fior  waste  done  by 
her  before,  or  by  him  after  marriage. 

45.  In  Connecticut,  there  is  no  statute  agamst  waste  by.  a  tenant 
for  years,  and  it  is  said  few  actions  of  waste  are  brought..  A  tenant 
for  life,  holding  by  act  of  party,  may  commit  waste  or  auth(»ize 
another  to  do  it  without  incurring  any  liability.  The  Statutes  of 
Marlbridge  and  of  Gloucester  are  not  in  force  ;  but  the  provisions  of 
the  former  are  adopted  as  to  tenants  in  dower  and  by  the  curtesy,  upon 
the  ground  of  general  reasonableness.' 

46.  In  Kentucky,'  the  Statute  of  Marlbridge  is  in  terms  re-enacted — 
"  farmers  shall  not  make  waste,  nor  sale,  nor  exile  of  house,  woods 
and  men,"  be.  without  license.  For  such  waste,  they  shall  yield  JvB 
damages,  and  be  punished  by  amercement  grievously.  But  a  sub- 
sequent chapter  of  the  Revbed  Laws  provides  an  action  of  waste, 
forfeiture,  and  treble  damages,  according  to  the  Statute  of  Gloucester. 

47.  Only  the  immediate  reversioner  in  fee  of  an  estate  for  life  can 
maintain  an  action  of  waste.  Hence,  during  the  continuance  of  an 
intermediate  life-estate  between  such  reversioner  and  the  party  who 
commits  waste,  the  latter  is  not  liable,  and,  if  he  die  before  the  interr 
mediate  tenant,  the  action  is  forever  gone.  In  New  York,  this  rule 
has  been  changed  by  statute ;  but  the  reversioner  recovers  without 
prejudice  to  the  intervening  estate.  In  North  Carolina,,  an  action 
lies  at  the  instance  of  him  in  whom  the  right  is,  against  all  tenants 
committing  the  waste.' 

48.  Tenant  for  life  is  liable  to  an  action,  for  waste  conunitted  by 
him,  though  he  have  since  assigned  his  estate.' 

49.  Lord  Coke  says,  that  an  heir  cannot  have  an  action  of  waste- 


^  Loomif  9.  Wilbiur,  5  Mas.  13. 

«  Ind  Rev.  L.  2J0-11.  »  1  Verm.  L.  159.    N.  H.  L.  189. 

•  niin.  Rev.  L.  237,  625. 

•  1  Swift,  89, 519.    Moore  v.  Ellsworth,  3  Conn.  487.    Crocker  v.  Fox,  1  Root, 
S3.    Rose  V.  Hays,  lb.  244. 

•2  Kv.  Rev.  L.  1530. 

7  Co.  Lit.  53  b.  218  b,  n.  2.    Paset's  ease,  5  Rep.  76  b.    Bray  v.  Tney,  do.  Jic 
88.    1  N.  Y.  Rev.  St.  760.    lN.C.do.600. 

•  1  Cruise,  90. 
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lor  waste  done  in  the  life  of  bU  aacestor,  Aor  a  parscxiy  &c.  in  the 
time  of  the  predecessor.  So  if  tenant  for  years,  having  coomutted 
waste,  die,  an  action  of  waste. does  not  lie  against  the  executor, &;c. 
But  in  Virginia,  Kentucky,  North  Carolina,  New  Jersey,  New  York 
and  Massachusetts,  statutes  provide  that  the  heir  may  sue  for  waste 
d<M&e  in  the  thne  of  bis  ancestor.  And,  in  Massachusetts,  an  action 
lor  waste  survives  against  execut(»s.,  &c. 

50.  In  ordo*  to  sustain  the  action  of  waste,  the  reversion  must 
CQZiUDiie  in  tb^e  same  state  as  wh^n  the  waste  was  done ;  for  if  the 
reversioner  grant  it  away,  or  lease  it  for  years,  unless  it  be  ''in 
fiituro,''  the  waste  is  dispunishable,  even  though  he  take  the  whole 
estate  back  again«  The  same  effect  is.  produced,  though  he  grant  the 
reversion  to  the  use  of  himself  and  his  wife,  and  of  bis  heirs.  The 
action  of  waste  contuU  in  privity ^^ 

51.  If  tenant  in  dower  and  by  the  curtesy  assign  their  estate  and 
waste  be  done  by  the  assignee,  the  heir  may  have  an  action  of  waste 
Against  the  Ibrmer,  and  recover  the  land  from  the  latter.  In  New 
York  it  is  provided,  that  the  action  may  he  brought  agabst  the 
assignee.  Aqd  if  the  heir  have  also  assigned,  the  action  lies  against 
the  former  assignee,  because  the  privity  is  ^estioyi^d.  In  other  cases, 
the  actbn  shall  be  brought  against  him  who  did  the  waste,  for  it  is  in 
nature  of  a  trespass.' 

52.  If  a  tenant  after  assignment  continue  to  take  the  profits,  he  is 
liable.' 

^  53.  Lord  Coke  says,  a  wife  holding  an  estate  by  survivorship  shall 
be  punished  for  waste  done  by  the  husband  in  his  life,  if  she  jtgree  to 
the  estate^  though  there  hath  been  variety  of  opinions  in  our  books.^ 

54.  But  an  action  of  waste  does  not  lie  against  the  husband  of  a 
woman  tenant  for  life,  after  her  death — ^tbe  former  having  committed 
waste  during  her  .life ;  for  he  was  seised  only  in  her  right,  and  she 
was  tenant  of  the  freehold.  Otherwise,  if  she  was  tenant  for  years, 
because  the  term  vested  in  him. 

55.  If  tenant  for  life  assign  on  condition,  and  the  grantee  do  waste, 
and  the  former  re-enter  for  condition  broken ;  the  action  of  waste  lies 
against  the  grantee,  and  the  place  shall  be  recovered.^ 

.  56.  Although  the  statute  of  Marlbridge  prohibits  only  /armcr* *from 
committing  waste,  yet  a  tenant  is  responsible  for  the  jvaste  by  whom- 
soever done,  the  law  regarding  him  as  having  power  to  prevent  it, 
while  the  landlord  has  no  such  power,  not  being  on  the  land.  The 
reversioner  looks  to  the  tenant,  and  he  has  a  claim  over  in  trespass 
against  the  wrong-doer  himself.     Only  the  act  of  God,  of  the  public 


»  Co.  Lit.  53  b,  54  a.    Mass.  lUv.  St  630.    1  Vir.  Rev.  C.  277.    9  Ky.  Rev.  L. 
1531.    IN.C.R.  St.610.    1  N.  J.  R,  C.  209.    2  N.  Y.  R.  S.  334. 
>  •  Co.  Lit  54  a.    Bates  v.  Shraeder,  13  John.  260.    2  N.  T.  R.  S.  334. 

3  Co.  Lit,  54  a,    1  Vir  R,  0. 277.    1  N.  J.  do.  209-10.    2  Ky.  R.  L.  1630-1.    IN. 
C  Rev.  St.  609.  <  Co.  Lit.  54  a.  »  lb. 
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enem^,  or  of  the  lessor  hknself,  will  excuse  the  lessee.  He  is  like  a 
common  carrier.' 

57.  Lord  Coke  says,  even  an  bfant,  and  baron  and  feme,  shall  be 
punbhed  for  waste  done  by  a  stranger.  But  although  the  reversioner 
inay  hold  the  tenant  liable  for  waste  done  by  a  stranger,  he  may  also 
at  his  election  brmg  an  acdon  on  the  case  against  such  stranger,  for 
any  injury  in  its  nature  permanent — as,  for  instance,  digging  up  the 
soil.    The  action  of  waste  lies  against  a  lessee  only.'  ' 

*58.  The  action  of  estrepement  or  waste  is  now  in  great  degree 
superseded  by  an  action  oh  the  case  m  nature  of  waste ;  which  has  the 
advantage  of  being  maintainable  by  any  other  reversioner,  as  well  as 
the  owner  m  fee.  The  Revised  Statutes  of  Massachusetts  provide  this 
remedy  at  the  election  of  the  party  injured.* 

59.  It  is  said  that,  except  under  special  circumstances,  there  b  no 
remedy  for  permissive  waste^  after  the  tenant^s  death,  eidier  in  law  or 
Equity.  It  has  also  been  held,  that  the  action  on  the  case  would  not 
lie  for  permissive  waste.     But  this  decision  has  been  doubted.* 

60.  Chancery  will  interpose,  by  injtmction,  to  prevent  waste  upon 
application  of  the  owner  in  fee,  notwithstanding  there  is'  an  ifitenne- 
diate  reversion.  So  also,  upon  application  of  a  remaindermaa  for  life^ 
though  there  are  intermediate  limitations  m  tail,  and  to  trustees  to  pre- 
serve contingent  remainders ;  because,  although  the  plaintiff,  even 
when  his  estate  vested,  would  have  no  interest  m  the  timber,  yet  he 

,  would  have  the  benefit  of  the  mast  and  shade. 

61.  So  an  injunction  Ites  by  the  landlord  against  a  sub-tenant,  or 
in  favor  of  an  unborn  child.' 

62.  Chancery  will  interpose  to  prevent  waste  "  pendente  iite/' 
before  any  act  committed,  if  a  party  mamfiBsts  his  intention  and 
asserts  a  right  to  comnut  waste.* 

63.  The  Chancery  remedy  is  limited  to  cases,  in  which  the  tide  is 
clear  and  undisputed.' 

64.  In  Rhode  Island,^  a  writ  of  estrepement,  being  in  the  nature  of 
an  injunction,  it  seems,  may  be  issued  by  the  Court  or  a  judge,  after 
notice  to  the  adverse  party  and  the  giving  d*a  bond  by  the  applicant. 


»  1  Cruise,  124.    4  Kent,  77.    White  v,  Wagner,  4  Har.  &  J.  373. 

*  Co.  Lit.  54  a.    Rosa  v.  Gill,  4  OaU,  252.    fUadall  o.  CleaTeiuid,  6  Conn.  388. 
(See  Wilford  v.  Rose,  2  Root,  20.) 

»  1  Craise,  124.    4  Kent,  81.    (See  6  Conn.  328.)    Mass.  Rev.  St.  630. 
<  Turner  ».  Buck,  22  Yin.  523.    4  Kent,  78. 

»  1  Rolle  Abr.  377,  pi.  13.    Moor,  554.    1  Hoy.  on  Fmnds,  226,  ^h.  7.    Perrot  v. 
Perrot,  3  Atk.  94.    Worsley  ».  Stewart,  4  Bro.  Pari  Ca.  377. 

*  2  Atk.  182.    1  John.  Cba.  11.    2  D^s.  66.    Storm  v.  Mann,  4  Joim.  Cha.  21. 
7  Stat.  ofR.  1.1836,  p.  910. 

*  In  Virginia  and  Kentucky,  if  a  tenant  commit  waste  alter  a  suit  commenced 
against  him,  the  sheriff  shall  keep  the  land.    In  Maine  and  Massachusetts,  suoh  tenant 


f^eits  treble  damages.  In  New  Jersey,  the  Court  will  not  grant  rules  to  stay  vraste, 
in  an  action  of  trespass  gu.  daus.  (1  Vir.  K.  C.  277.  1  Smith's  St.  138.  Leeds  v. 
^      .       ^^-  .  .  -_--     --     .  ->       --.  L.  1531.)    Similar  pnyyii ' 
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Doughty,  6  Halst.  193.    Mass:  Rey.  St  630.    2  Ky.  R.  L.  1531.)    Similar  proyiaions 
in  New  York.  .  2  Rey.  St  336. 
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65.  In.  Maryland^*  provision  is  oiade  by  statote  for  the  interfereoce 
of  Chancery  in  case  of  waste. 

66.  In  New  Jersey ,'  a  statute  provides  for  a  unit  of  waste  out  of 
Chancery,  against  a  tenant  for  life  or  other  term.  The  judgment  is 
forfeiture  and  treble  damages. 

67.  In  Massachusetts,  Equity  jurisdiction  of  waste-  is  given  to  the 
Supreme  Court;  and  they  may  stay  waste  by  an  injunction.  The 
same  process  is  provided  against  an  owner  of  land  who  commits,  or 
threatens  -or  prepares  to  commit,  waste,  after  the  land  has  been 
attached.' 

68*  Although  an  owner  in  fee  cannot  sue  for  waste  if  there  is  an 
intermediate  estate,  yet,  where  timber  is  cut  down  hy  the  tenant,  the 
property  in  it  vests  immediately  in  the  owner  of  the  inheritance  at 
that  time,  a^d  he  may  seize  or  maintain  trover  for  it,  or  compel  an 
account  of  its  proceec^,  if  sold.  The  tenant  has  an  interest  in  the 
timber  while  it  remains  standing — ^it  is  a  part  of.  the  inheritance ;  but 
this  interest  isimmedialely  forfeited  by  the  wrongful  act  of  severing 
it.* 

69.  Land  was  conveyed  to  (he  use  of  A  for  life,  remainder  to  the 
use  of  his  first  and  other  sons  in  tail ;  remainder  to  B  for  life,  with 
like  remainder  to  his  sons.  B  has  a  son,  living  A,  who  had  none, 
and  A  severs  timber  firom  the  land.  Held,  the  son  of  B  should  have  . 
trover  for  the  timber,  although  he  could  not  have  waste  on  account  of 
the  intennediate  estates ;  and  the  chance  of  A's  having  a  son,  who  ^ 
would  take  the  inheritance  before  the  son  of  B,  was  a  mere  possibility, 
liable  to  be  defeated  by  a  feoffinent  of  A,  and  which  did  not  interfere 
with  this  action/ 

70.  Where  there  are  intermediate  liroitatioos  of  the  kind  above- 
mentioned,  and  the  immediate  owner  of  the  fee  brings  a  bill  in  Chan- 
cOTy  for  an  account  of  timber' cut  down  and  sold ;  the  Court  will  not 
turn  the  plaintiff  round  to  an  action  at  law,  the  case  being  one  which 
peculiarly  calls  for  a  discovery  ;  nor  will  it  cNrder  the  money,  paid  into 
Court,  to  be  put  out  for  the  benefit  of  unborn  heirs,  who  may  after- 
wards have  a  title  paramount  to  that  of  the  plaintiff.^ 

71.  The  same  rule  applies,  where  the  timber  is  severed  by  acci- 
dent ;  as,  for  instance,  by  a  storm.' 

72.  But  where  tlfere  are  trustees  to  preserve  contingent  remainders, 
Chancery  will  not  allow  a  severance  -of  the  timber  by  collusion  be- 
tween the  tenant  and  the  immediate  owner  in  fee,  to  the  injury  of 
unborn  heirs.^ 


»  1  Md.  L.  599.  •  1  N.  J.  R.  C.  209. 

s  Mass.  Rev.  St  631-2. 

«  Moies  V.  Wait,  3  Wend.  104.    Bnlkley  v.  Dolbeaie,  7  Conn.  232.    3  P.  Wms. 
967. 

•  Uvedale  v.  UVedale,  2  Rollers  Abr.  119. 

•  Whitfield  V.  Bewitt,  2  P.  Wms.  240.    1  Bro.  Rep.  194, 3,  37. 
7  NewcMtle  v.  Vane,  2  P.  Wma.  241.  •  1  Cruiae,  123. 
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73.  Nor  w9I  it  allow  a  tenant  for  life^  who  also  has  the  first  vested 
estate  of  iDheritance,  to  take  advantage  of  his  own  wrong  in  commit- 
ting waste,  to  the  prejudice  of  intermediate  contiDgeni  remaindecs, 
although  at  law  he  would  undoubtedly  have  power  to  do  it 

74.  A  was  tenant  for  life,  rertiainder  to  his  first  and  other  sons  in 
tail,  remainder  to  B  for  life,  with  like  remainder  to  her  sons,  estates 
to  trustees  to  preserve,  he,  remainder  to  A  in  fee.  A  had  no  son  ; 
B  bad  one,  who  died  very  young.  A  commits  waste ;  after  which,  B 
has  another  son.  Held,  A  could  not  have  the  timber  cut  down,  nor 
the  administrator  of  B's  soh  deceased,  because  he  was  dead  at  the 
time  the  waste  was  done  ;  nor  the  other  son  of  B,  because  his  estate 
was  liable  to  be  defeated  by  A's  having  a  son  ;*  and  therefore  that  the 
money  received  for  the  timber  should  be  paid  into  coort.^ 

75.  This  having  been  done,  upon  the  subsequent  death  of  A,  and 
a  hearing  of  the  respective  parties  who  claimed  the  money,  viz.  the 
administrator  of  B's  son,  B's  second  son,  and  the  eieecutor  of  A ; 
held,  that  inasmuch  as  the  setdement  had  been  wrongfully  disturbed 
by  A,  the  money  should  be  restored  to  tlie  same  course  which  it 
would  have  followed  bad  no  such  act  been  done ;  that  B  should 
have  an  interest  for  life,  remabd^^  in  tail,  and  a  revenaon  in  A,  ac- 
cording  to  the  settlement* 

*  76.  A  Court  of  Chancery  sometimes  .orders  the  cutting  down  of 
Umber  upon  land  held  by  a  tenant  for  life,  for  the  purpose  of  paying 
debts  and  legacies  charged  upon  the  inheritance. 

77.  Devise  to  the  testator's  wife  for  life,  remainder  to  A  in  fee,  on 
condition  of  hie  paying  legacies  at  certain  appointed  times  ;  in  deftolt 
of  which  payment,  remainder  over.  A  filed  a  bill  in  Equity,  averring 
his  desire  to  cut  timber  for  payment  of  the  legacies,  and  that  the 
widow  and  the'  subsequent  remainderman  connived  to  prevent  him,  in 
order  that  fats  estate  might  be  forfeited  by  breach  of  Condition,  although 
he  ofiered  indemnity  for  any  damage.  The  Court  allowed  the  prayer, 
upon  bis  making  satisfaction  for  breaking  the  ground,  &c.,  and  ider- 
red  it  to  the  Master  to  determine  how  much  was  ne^ed  for  the  <4h 
ject,  and  which  part  of  die  timber  could  best  be  spared.' 

78.  So  also,  where  timber  is  decaying,  a  Court  of  Cbanceiy  will  or- 
der it  to  be  cut,  for  the  benefit  of  a  remainderman  in  tail,  or  a  re- 
mainderman for  life,  without  impeachment  of  waste — especially  if 
such  remainderman  represents  himself  as  in  necessitous  circumstances. 
And  the  proceeds  shall  be  paid  over  to  him,  and  no  part  of  them  to 
the  tenant.    But  enough  timber  must  be  left  for  repairs  and  botes^  all 


1    Wmiam8V.DukeofBolton,3P.Wms  266. 

'  Powlett  V.  Duchen  of  Bolton^  3  Ves.  jun.  374.  I  Cos,  72.  (Dare  v,  Hopkias, 
2  Cox,  110.) 

'  Claxton  9.  Clazton,  2  Ver.  152. 

*  A  better  reason  seems  to  have  k^ea,  that  he  «raa  born  after  the  waste  was  oom- 
nuUed. 

Digitized  by  VjOOQ IC 


Chap.XVm.}  WaHe.  181 

dkunages  compeostfted,  and  the  act  done  under  diieotion  of  tbe  Mas* 
ter«  And  the  right  shall  not  extend  to  trees,  standing  for  defence 
and  shelter  of  the  house,  or  for  ornament.^ 

79.  In  Maine,  any  person,  seised  of  a  freehold,  or  of  a  reveision  in 
fee  or  in  tail,  in  wood-land,  may  petition  the  Court  to  have  the  wood 
cut  and  sold,  and  the  proceeds  invested  for  the  benefit  of  parties  inter* 
ested.  If  the  proper^  is  likely  to  deteriorate,  the  Court  shall  grant 
such  petition,  and  appoint  trustees  for  the  management  of  tbe-  bus> 
ness.* 

80.  Leases  for  life,  from  very  ancient  times,  have  asuaOy  con** 
tained  the  clause  ^'  absque  impetitiooe  vaBti"-^-m^Ao««^  impeachmetU 
ofwatt^*  And  it  seems  to  be  now  settled,  that  such  clause  not  only 
authorizes  tbe  tenant  to  cut  timber  without  incurring  the  statutory 
penalty,  but  vests  the  property  of  it  in  him  when  cut  or  blown  down* 
So  also  it  entides  him  to  the  materials  of  a  hdlding  blown  down.  In 
other  words  it  gives  him,  in  this  respect,  the*  rights  of  an  owner  ia 
fee.  But  if  the  timber  is  cut  by  a  stranger,  it  belongs  to  the  rever^ 
sioner. 

81.  The  words  "without  mipeachment  of  any  action  of  waste'* 
would  merely  exempt  him  from  liability  to  suit.  The  phrase  '^  with 
full  liberty  to  commit  waste"  is  sometinvesused.  And  voluntary  tgaste 
b  often  expressly  excepted,  in  winch  case  it  has  been  h^,  that  wilfiil 
waste  is  not  excused.  It  has  been  suggested  of  late,  that  the  excep- 
tion applies  only  to  bouses  and  not  to  timber ;  but  a  late  case  has  ^ 
decided,  that  where  decaying  timber  is  cut  down  by  order  of  Courts 
this  clause  entitles  the  tenant  only  to  the  interest  of  the  purchase 
BDoxiey.  So,  where  there  is  a  remainderman  for  life  without  impeach- 
ment ot  waste,  timber  cut  during  a  prior  estate  vests  not  in  him,  but 
m  the  owner  of  tbe  fee.' 

82  A  lessee  for  years,  holding  under  tenant  for  life  without  im* 
peachment  of  waste,  may  lawfully  commit  waste.  But  the  tenant  for 
life  cannot  transfer  his  power,  so  that  it  may  be  exercised  after  his 
own  death ;  nor,  where  bis  estate  is  in  remamder,  subject  to  a  pricv 
Iife*^state,  without  the  power,  will  any  agreement  between  tbe  two 
tenants  for  life  be  sustained,  for  committing  waste  before  die  former 
estate  terminates.^ 

83.  A  tenant  for  life,  without  impeachment  of  waste,  is  not  permit- 
ted to  commit  malicious  waste  to  the  destruction  of  the  estate.  This 
is  sometimes  called  equitable  waste ;  and  a  Court  of  Chancery  will 
not  only  prevent  it  by  injunction,  but  compel  restitution  after  it  is  com^ 
mitted. 


1  Aspinwall  v.  Leisrk,  9  Vera.  218.    Bewick  «.  Whitfield,  8  P.  Wms.  967. 

*  1  Smith'0  St.  134. 

*4Kent,77.  Co.Lit220a.  llRep.82b.  Bolkley«.DoIbeu«,7Coiui.S88.  FVne 
V.  Dor,  1  T.  R.  5&.  lVe8.265.  lCraMe,131.  Wfokhamv.  WicUuuB,lI»yts.419. 
Pigotv.  Bullock,  1  Ves.  inn.  479. 

*  Bimy  V.  Tney,  W.  Jmies,  51.    1  Crniie,  133.    3  Atk.  310,  756. 
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84.  A,  upon  the  meniage  of  his  son,  settled  an  estate  npon  him- 
self for  1I&,  without  impeachment  of  waste,  remainder  to  the  son  ibr 
life,  be.  Afterwards,  having  taken  a  dislike  to  his  son,  A  caused  the 
house  to  be  injured,  hj^  tearing  off  fixtures  of  various  kinds,  to  the 
value  of  £3,000.  The  Court  ordered  an  injunction,  and  also  that 
the  damage  be  repaired/ 

85.  Chancery  will  also  restrain  such  tenant  from  cutting  down  tim* 
her,  serving  for  shelter  or  ornament  to  a  mansion  house,  or  not  fit  to 
be  felled — such  as  young  saplings,  or  trees  standing  in  lines,  avenues, 
or  ridings  in  the  park,  whether  planted  or  naturals 

86.  But  if  such  waste  has  been  actuaDy  committed.  Chancery  will 
not  decree  satisfaction  for  it  to  the  remabderman.'  ^ 

87.  The  clause  '^  without  impeachment  of  waste,"  does  not  justify 
what  the  law  terms  daubk  waste.*  Therefore  where  an  estate  for 
life  with  this  right  b  devised  to  be  sold,  the  proceeds  to  be  invested 
in  other  land  to  be  settled  in  the  same  way ;  the  tenant  cannot  com- 
mit waste  on  the  former,  because  he  may  do  it  upon  the  latter,  and 
this  would  be  double  waste.' 

88.  Where  a  limited  power  to  commit  waste  is  annexed  to  an 
estate  for  life,  the  tenant  will  be  restrained  fiom  exceeding  such 
power,  but  it  will  be  liberally  construed. 

89.  Devise  to  one  for  life,  with  power  to  cut  down  such  trees  as 
four  persons  uamed  should  allow.     These  persons  having  died,  held,  the 

^  power  remained,  and  the  Court  of  Chancery  would  regulate  its  ex* 
ercise,  and  refer  to  the  Master  the  question  what  trees  could  properiy 
be  cut.* 

90.  A,  havmg  by  will  devised  land  to  his  wife  for  life,  made  this 
codicil — "whereas  by  my  will  my  wife  cannot  cut  any  timber — now, 
during  widowhood,  she  may  cut  timber  for  her  own  use  and  benefit  at 
seasonatde  times,"  &c.  Held,  the  wife  was  not  restricted  to  the 
cutting  of  timber  for  her  own  use  or  for  estovers,  but  might  cut  any 
kind  of  timber,  though  not  saplings  or  sticks  fit  only  for  paling.* 

91.  Inmost  of  the  States,  special  provision  is  made  by  statute 
against  wanton  injuries  to  land,  buildings,  trees,  be.  by  persons  witheot 
title;  and,  more  particulaiiy  in  the  Western  States,  against  the  act  (^ 
firing  woods  and  prairies,  belonging  either  to  the  party  himself,  or  to 
another. 


»  Vane  v.  Ld.  Barnard,  8  Vem.  738, 

*  JOownshiie  v.  Sandvv,  6  Vet.  108.  Paekin^n  v.  Packin|[ton,3  Atk.  215.  Alton 
V.  Aaton,  1  Vea.  264.  O'Brien  u.  O'Brien,  Amb.  107.  Tamworth  v.  Ferreia,  6  Vea,  419- 
Oay  V.  Merry,  16  Ves.  375.    Rolt  v,  Somerville,  2  Abr.  Eq.  759. 

*  Plymouth  v.  Archer,  1  Bro.  R.  159.    Bnrgea  v.  Lamb,  16  Vea.  174. 

*  Hewitt  V.  Hewitt,  Amb.  506.    2  Eden,  32B. 

*  Chamberiyne  «.  Oummer,  1  Bro  R.  166.    3,  549. 

*  This  phraae  is  aometimei  naed  in  a  difibrtnt  aenae,  p.  172. 
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CHAPTER  XIX. 


ESTATE  AT  WILL  AND  AT  SUFFERANCE. 


1.  Estate  at  wiD— definition. 
.9.  hioidenta. 
3.  Estate  from  year  to  year-*notioe  to 

quit. 
9.  Annual  rent 

10.  Mere  occppancy. 

11.  Distinctions  between  estatea  at  will 

and  ftom  year  to  year. 


13.  How  terminated. 

31.  Suit,  wbetlier  by  leaaor  «r  leaaee* 

222.  Summary  procew  against  tenants  in 

the  United  States. 
26.  English  and  American  Statatea  of 

Frauds  and  other  Statutes. 

32.  Qfuui  estate  at  will. 

33.  Tenancy  at  soflfeiance. 


1.  An  estate  at  will,  is  where  one  man  lets  land  to  aQOther^  to  hold 
at  the  will  of  the  lessor.^ 

2.  At  common  law,  such  estate  was  at  the  will  of  both  parties,  but 
neither  eould  determine  it  wansonly  and  to  the  injury  of  the  other. 
Thus  the  lessee  was  entitled  to  emblements,  <  notwithstanding  a  deters 
mination  by  the  lessor,  though  not  after  a  detenninatiiin  by  himself; 
and  f he  lessor,  to  rent^  though  the  lessee  quit  befine  rent-<lay.  A 
tenant  at  will  is  also  entitled  to  estovers.  And  the  manure  made 
upon  the  land  belongs  to  bim^  and  may  be  taken  by  bis  creditras.' 

3.  Estates  at  will,  in  the  strict  sense,  have  become  -  almost  extin- 
guished under  the  operation  of  judicial  decisions.  At  first,  a  lease  for 
no  certain-  time,  reserving  an  annual  rei^  was  construed  a  lease  for  a 
year.  By  the  modem  doctrine,  such  estates  are  construed  into  ten- 
ancies  fra/n^  year  to  year^  unless  there  is  an  express  grant  or  agree- 
ment to  the  contrary.  A  tenant  fipom  jrear  to  year  is  entitled  to  six 
months'  notice  to  quit,  and  the  landlord  to  the  same, .  unless  there  b 
some  agreement,  or  eustom  to  the  contrary.  The  notice  must  end  at 
Che  end  of  the  year.' 

4.  But  the  Rile  of  a  half  year's  notice  is  not  an  inflexible  one. 
Justice  and  good  sense  require,  that  the  time  of  notice  should  vary 
with  the  nature  of  the  contract,  and  the  character  of  the  estate. 
Hence,  where  lodgings  are  hired  for  instance  by  the  month,  the  time 
of  notice  is  pioportionably  reduced.  And  where  a  lessor  had  pre- 
viously brought  a  suit  for  rent  against  the  tenant,  charging  him  by  the 
month,  and  prevailed ;  this  was  held  to  be  evidence  of  an  under- 
standing that  he  held  by  the  month,  and  to  regulate  the  time  of 
notice.* 


1  4  Rent,  109. 

«  10  Pick.  209-10.    4  Kent,  199-10.    Staplea  v.  Emenr,  7  Gnenl.  901. 

s  1  Pick. -46.    4  KenU  110-11. 

4  4  Kent,  111-12.    Coffin  «.  Lnnt,  2  Pick.  70. 
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5.  The  English  rule  ef  a  tenancy  from  year  to  year  is  m  fiuce  ia 
Mew  York  ;  but  in  other  parts  of  the  United  States,  it  m  said,  the  nik 
has  been  departed  fromJ  In  Indiana,  it  has  been  held,  that  a  tenant 
from  year  to  year  shall  have  six  months'  notice.  But  the'  revised 
laws  provide  that  there  shall  be  only  three  months'  notice,  immediately 
preceding  the  end  of  the  yeajr.' 

6.  In  Massachusetts,  it  was  at  first  held,  that  a  tenant  at  will  was 
not  entitled  to  six  months'  notice,  but  only  to  reasonable  notice.  The 
point  was  afterwards  left  doubtful  whether  he  could  claim  any  notice; 
but  reasonable  tiotice  was  finally  held  necessary.'  In  the  case  of  'ElUs 
i>.  Paige,  it  was  held,  that  ^ough  the  tenancy  was  detemnned  by  the 
.will  of  the  lessor  without  notice,  yet  the  lessee  still  should  have  a 
reasonable  time  to  remove  his  family  and  effects/ 

7.  In  Mame,  the  Statute  of  Frauds  is  construed  to  noake  a  parol 
lease  strictly  a  tenancy  at  will.* 

8.  In  Pennsylvania,  it  seems,  if  tenant  at  will  occupy  more  than  a 
year,  he  becomes  a  tenant  from  year  to  year,  and  is  entitled  to  three 
months'  notice.* 

9.  The  reservaticHi  of  an  annual  rent  is  the  leading  eircomstance, 
that  turns  leases^  (at  uncertain  terms  into  leases  fiaom:  year  to  year.' 

10.  One  phced  on  thie  land  without  imy  terms  pcescribed  or  rent 
reserved,  and  as  a  mene  occupier^  is  stiactly  a  tenant  at  will.* 

11.  Tenant  at  will  cannot  assign,  though  he  may  take  a  release; 
.  l)ut  a  tenant  from  year  to  year  may  assign.    In  New  York,  estates  at 

will  and  at  sufierance  are  declared  to  be  ckatUi  miereftSf  bat  not  liable 
to  be  taken  in  execution.' 

in.  Tenancy  at  will  seems  still  to  retain  its  original'  chanracter, 
•except  for  the  purpose  of  notice,*'^  and  with  regard  lo  tins  it  will  be 
:seen,  (infra  s.  22),  that  in  many  of  the  States  specific  statutory  pRH 
visions  have  established  a  definite  rule,  which  leaves  no  room  for  cosr 
struction  or  uncertainty. 

13.  As  to  ^  methods  of  terminating  an  esute  at  will,  this  may  be 
•done  either  by  the  lessor  or  tbei  lessee.  The  former  may  detem»e 
the  tenaney,  1.  By  an  express  declaration  to  that  effect,  either  made 
on  the  land,  or  of  which  the  lessee  has  notice.  2.  By  any  aet  of 
ownership,  inconsistent  with  the  tenancy,  €uch  as  ent^ng  and  cutting 
wood,  or  making  fluiother  immediate  conveyance.  But  m  the  latter 
•case,  the  lessee  becodied  tenant  at  will  or  at  sufferance  to  the  land- 


»  4  Kent,  111. 

'  Jackson  e.  Hoghes,  1  Blae.  427.    Ind.  Rev  L.  518. 

>  4  Kent,  211.    17  Maw.  287.    2  Pick.  70.    lb.  71  n. 

«  1  Pick.  49.  •  Little  v.  Palieter,  3  Oreenl.  15. 

•  M'Dowell  V.  Simpson,  3  WatU,  129. 

»  4  Kent,  112.         .  •  *  lb. 

•D).    IN.Y.KeT.St  722.  »  lb. 
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lord's  grantee,  who  cannot  treat  him  as  a  trespasser  before  entry  or 
notice  to  quit.^ 

14.  But  where  A  conveys  to  B,  and  B  to  C,  and  A  remains  in 
possession,  C  may  have  ejectment  against  him  without  notice,  though 
B  has  received  rent  since  the  conveyance  to  C 

15.  On  the  other  hand,  the  lessee  may  determine  an  estate  at  will, 
by  any  act  of  desertion,  or  any  act  inconsistent  with  the  tenancy — as 
by  assigning,  or  committing  waste.  If  be  assign,  or  make  a  lease,  this 
amounts  to  a  disseisin  of  die  lessor  at  bis  election  ;  but  it  is  held  that 
the  assignor  and  not  the  assignee  is  the  disseisor^  though  the  landlord 
may  sue  the  assignee  in  trespass.  And  by  committing  waste  the 
lessee  becomes  a  trespasser — it  being  a  determination  of  his  estate* 
The  action  of  waste  does  not  lie  against  him.  Nor  is  be  liable  in  any 
form  for  mere  permbsive  waste.^  In  Indiana/  a  statute  provides 
that,  in  case  of  waste,  a  tenant  shall  not  be  entitled  to  notice. 

16.  A  tenant  at  will  mortgages  in  fee,  and  the  mortgagee  enters 
under  a  jodgtnent  upon  the  mortgage.  The  lessor  may  have  trespass 
against  the  latter.^ 

17.  A  conveys  land  to  B,  but  continues  to  occupy  as  tenant  at  will 
to  B.  C,  a  creditor  of  A,  levies  an  execution  upon  the  land,  himself 
enters,  and  A  points  out  what  part  of  the  land  he  wishes  to  have 
levied  upon,  assists  the  surveyor,  and  gives  no  notice  of  B's  title* 
Held,  these  facts  constituted  a  determination  of  A's  tenancy,  so  that 
B  might  maintain  trespass  against  C* 

18*  The  death  of  either  landlord  or  tenant,  terminates  an  estate  at 
will.^ 

19.  A  distinction  is  made  between  a  termination  of  the  estate  by 
notice,  and  a  termination  in  other  modes  without  notice.  In  the  for- 
mer case,  the  tenant,  it  seems,  becomes  a  trespasser  by  holding  over, 
but  not  in  the  latter — ^as,  for  instance,  by  the  death  of  the  landlord,  of 
which  the  tenant  is  not  noti6ed.' 

20.  Where  a  parol  letting  is  made  for  a  particular  object,  the 
lessee's  estate  will  not  extend  beyond  the  time  necessary  for  this  pur- 
pose. Hence,  if  the  tenant  is  put  upon  the  land  to  raise  a  crop,  and 
absconds  before  the  crop  is  completed,  this  determines  his  estate.' 

31.  For  any  injury  to  the  land  which  afiects  merely  the  interest  of 


»  1  Cniiae,  190-1.  Keay  i?.  Goodwin,  16  Mmb.  1.  Riiing  v.  Stannard,  17,  288. 
1  Pick.  47. 

s  JackBon  v.  Aldrich,  13  John.  106. 

»  4  Verm.  291.  1  Cruise,  191.  Chandler  v.  Thurston,  10  Pick.  209.  Co.  Lit.  57 
a.  Blunden  v.  Baugh.  Cro.  Car.  302,  Lit.  s.  71.  5  Rep.  13  b.  Treat  v.  Peck,  6 
Conn.  280. 

•  Ind.  Rev.  L.  520.  »  Little  v.  Palister,  4  Grecnl.  209. 

•  Campbell  o.  Procter,  6  Greenl.  12, 

'  17  Mass.  284.  »  lb.  287. 

•  Chandler  v.  Thorston,  10  Pick.  209. 
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the  tenant,  as  by  treading  down  the  grass  and  breakhg  down  a  fence 
built  by  the  tenant,  the  landlord  cannot  maintain  an  action.^ 

22.  In  New  York,  Pennsylvania,  Maryland,  Indiana,  Connecticut, 
New  Hampshire  and  Massachusetts,  a  summary  process  is  provided, 
by  which  a  landlord  may  regain  possession  of  land  held  by  a  tenant 
at  will  after  notice  to  quit.  In  Indiana,  the  right  to  emblements  is 
saved.  In  most  of  these  States,  an  accompanying  provision  b  made, 
with  regard  to  the  time  of  notice  requisite  before  commencing  the 
process  referred  to.  In  New  York  and  Maryland,  one  month's  notice 
is  required  ;  in  Pennsylvania,  Delaware  and  New  Hampshire,  three 
months'  notice  ;  in  Connecticut,  thirty  days'.  In  general,  if  the  rent 
is  made  payable  at  shorter  intervals  than  one  month,  the  time  ofmodce 
is  reduced  accordmgly.  Where  the  rent  is  unpaid,  only  seven  days* 
notice  is  required  in  New  Hampshire,  and  fourteen  in  Massachusetts.' 

23.  In  Ohio,  it  is  said,  nothing  b  settled  on  the  subject  of  notice^ 
In  ejectment  against  a  tenant,  there  must  be  ten  days'  notice  before 
commencement  of  the  term  to  which  the  appearance  b  to  be  made ; 
and  in  that  of  forcible  detainer,  ten  days'  before  suit  brought.  It  b  in* 
timated  that  thb  b  the  only  notice  to  quit  required.  But  the  notice 
must  expire  before  or  at  the  time  when  the  period  designated  ends. 
If  the  tenant  enters  upon  a  new  one,  he  shall  hold  till  the  end  of  it. 
The  pay-day  or  rent  determines  the  length  of  the  period.' 

24.  In  South  Carolina,  where  there  is  a  lease  or  demise  in  writing 
for  one  or  more  years,  or  at  will,  after  a  determination  of  the  estate 
and  a  written  demand,  the  lessor,  after  ten  days,  may  have  a  summary 
process  to  obtain  possession,  against  either  the  lessee  or  hb  sub* 
tenant.^ 

25.  It  is  said,  that  in  New  York,  the  statute,  providing  a  summary 
process  against  tenants,  does  not  provide  for  any  notice  to  a  tenant 
from  year  to  year.  Hence,  he  may  be  turned  out  without  notice^ 
The  act  does  not  apply  to  a  tenancy  created  by  operation  of  law.* 

26.  The  resolutions  of  the  Courts,  turning  estates  at  will  into  ten- 
ancies from  year  to  year,  though  founded  in  equity  and  sound  policy, 
are  said  to  be  a  species  of  judicial  legislation.;  and  would  seem  to  be 
opposed  by  the  English  Statute  of  Frauds,  which  was  long  subsequent  to 
the  introduction  of  this  tenancy,  and  which  declares  ^'  all  leases,  estates  or 
uncertain  interests  in  land,  made  by  parol,  to  have  the  force  and  eflect 
of  estates  at  will  only,  and  not  in  law  or  equity  to  be  deemed  or  taken 
to  have  any  other  or  greater  force  or  effect ;"  excepting,  however, 
leases  for  not  more  than  three  years,  on  which  a  rent  b  reserved, 
amounting  to  two  thirds  of  the  full  improved  value.     The  English 


i  Little  V.  Paligter,  3  Gieenl.  6. 

s  4  Kent,  113.    Ind.  Rev.  L.  520.    Mass.  Rev.  St.  412, 628.    Dela.  St.  1829, 285. 
ISwifl,  91.    N.  H.  L.  1831,  22-4. 
s  Walk.  Intro.  280.  «  2  Brev.  Dig.  16. 

•  Nichols  V.  WiUianui,  8  Cow.  13.    Evertson  v,  Sntton,  6  Wend.  281. 
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decisioDs,  Cfaancellor  Kent  remarks,*  have  never  alluded  to  this  ex- 
ceptioD,  but  have  moved  on  broader  ground  and  on  general  principles, 
so  as  to  render  the  exception  practically  useless.*  The  exception  is 
dropped  in  the  Statute  of  Frauds  of  Massachusetts,  New  York,  Maine, 
Hew  Hampshire  and  Vermont,  but  retained  in  Missouri,  Indiana, 
Georgia,  South  Carolba,  New  Jersey,  Michigan,  and  in  North  Carolina 
and  Pennsylvania  (without  reference  to  the  amount  of  rent  reserved.') 
S7.  In  Illinois,  New  York,  Alabama,  Rhode  Island,  Tennessee,  Vir- 
ginia,' and  in  South  Carolina  and  Missouri,^  as  the  general  rule,  parol 
leases  for  more  than  one  year  are  void  for  any  longer  term.  Similar 
provision  is  made  in  Kentucky.  But  it  is  there  held,  and  such  un- 
doubtedly is  the  settled  general  rule,  that  the  statute  does  not  render  the 
lessee  a  trespasser.  The  rent  reserved  may  be  the  measure  of  com- 
pensation for  use  and  occupation,  for  which  an  action  or  a  distress 
will  lie.  And  it  is  said,  one  entering  under  a  parol  lease  for  five 
years,  may  retain  possessbn  against  any  process  known  to  the  law.* 

28.  In  Connecticut,'  the  only  statutory  provisions  are,  that  no 
action  shall  be  brought  upon  a  parol  contract  for  the  sale  of  lands, 
be. ;  and  that  no  lease  shall  be  valid  for  more  than  one  year,  against 
any  but  the  lessor  and  hb  hebs,  unless  im^en,  be.  and  recorded. 

29.  In  Massachusetts,  the  Court,  in  one  case,  founded  their  strict 
construction  of  the  Statute  of  Frauds,  diflbring  from  that  given  to  the 
English  statute,  upon  the  consideration  that  the  excepting  clause  con- 
tained m  the  latter  is  wanting  in  the  former.^  But  in  another.  Judge 
Putnam  strongly  contends  that  this  is  an  unauthorized  construction. 
According  to  him,  the  Statute  of  Frauds  does  not  pretend  to  detcribt 
the  incidents  of  an  estate  at  will ;  but  only  provides  that  parol  leases 
skaU  have  the  effect  of  leases  at  will — meaning  the  effect  of  such 
leases  as  construed  by  judicial  decisions.  And  he  urges  the  adoption 
of  the  rule  established  in  these  decisbns,  by  weighty  considerations  of 
public  policy  as  to  agricultural  tenants.'  t 

30.  In  Maryland,  it  is  provided,  that  no  conveyance  of  an  estate 
for  more  than  seven  years  shall  be  valid,  unless  made  in  writing, 
sealed,  be.    This  seems  to  be  the  only  statute  which  bears  upon  the 


1  1  Pick.  46.    4  Kent,  113-14. 

*  Purd.  Diff.  681.  1  Smith's  St.  28&-9.  1  Vt  L.  188.  N.  H.  L.  1889, 506.  Man. 
Rev.  St.  408.  1  N.  J.  Rev.  C.  151.  MiM0.St284.  Mich.  L.  lie-17.  Ind.Rev.L. 
269.    Prince,  914.    1  N.  C.  Rev.  St.  290. 

<  I  Brev.  Dig.  379.    Illin.  Rev.  L.  313.    S.'  O.  St.  Mar.  1817,  p.  36.    Aik. 
207.    R.  1.  L.366.    1  Vir.  Rev.  C.  15.    Tenn.  St.  1801,  ch.  25.    5  Yerg.  102.    2 
Y.  Rev.  S.  134. 

*  Misao.  St.  117.    Purd.  Dig.  681. 

B  1  Kv.  Rev.  L.  734.  Roberta  v.  Tennel,  3  Mon.  251.  Calvert  v,  Simpaon,  IJ.  J. 
Mar.  548.    1  Swift,  260.    GodgeU  v.  OuvaU,  4  J.  J.  Mar.  230. 

*  Con.  St  262, 360.  »  1  Pick.  46.  •  2  Pick  72-5-8  n. 

*  The  Court  in  Maanchnaetta,  aa  will  iy  pieaently  aeen,  (infra  a.  29),  take  a  dif* 
ferent  view. 

t  See  aupra  a.  96. 
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subject  of  estates  at  wilt.'  In  Delaware,'  every  lease,  which  specifies 
no  certain  term,  is  for  a  year,  or  from  year  to  year,  unless  the  property 
has  been  usually  let  for  a  less  term.  A  tenancy  will  not  be  construed 
as  purely  at  unll,  "  where  it  can  inure  or  be  construed  as  being  from 
year  to  year  ;"  but  the  former  requires  three  months'  notice  to  quit 
A  lease  can  be  good  only  for  a  year,  unless  made  by  deed.  In  case 
of  a  demise  for  one  or  more  years,  unless  the  landlord  or  tenant  give 
notice  to  determine  three  months  before  the  end  of  the  term,  it  shall 
be  renewed  for  one  year. 

31.  In  Tennessee,'  it  has  been  held,  that  a  parol  lease  for  six  yean 
could  not  be  construed  into  a  tenancy  from  year  to  yean 

32.  It  is  said,*  there  may  be  an  occupancy  in  (he  nature  of  a  ten- 
ancy at  will;  which  does  not  constitute  precisely  that  estate.  As 
where  one  is  in  possession  of  .land  with  the  owner's  privity  and  con- 
sent, but  without  any  express  tenancy,  or  implied  acknowledgment  of 
him  as  a  tenant,  or  implied  promise  to  pay  rent.  Instances  of  such 
occupancy  are,  where  there  is  a  treaty  pending  between  the  parties  for 
a  purchase  or  a  lease ;  or  a  void  lease  ;  or,  the  term  having  expired,  a 
negotiation  for  a  new  one.  In  these  cases,  the  occupant  cannot  be 
ejected  without  some  demand  or  notice.  Where  one,  whose  land  has 
been  sold  on  execution,  remains  in  possession  for  an  uncertain  time  by 
consent  of  the  purchaser,  he  is  tenant  at  will.* 

33.  Tenant  at  sufferance  is  one  that  comes  into  the  possession  of 
land  by  lawful  title,  but  holdeth  over  by  wrong  after  the  determina- 
tbn  of  his  interest.  He  has  only  a  naked  possession,  and  no  estate 
which  he  can  transfer  or  transmit,  or  which  is  capable  of  enlargement 
by  release  ;  for  he  stands  in  no  privity  to  his  landlord,  nor  is  be  enti- 
tled to  notice  to  quit ;  and,  independent  of  statute,  he  is  not  liable  to 
pay  any  rent.  He  is  a  torong-doery  and  holds  by  the  lache$  of  the 
landlord,  who  may  enter  and  put  an  end  to  the  tenancy  when  he 
pleases,  or  bring  ejectment ;  but  before  entry  cannot  maintain  tres- 
pass. In  Ohio,  it  is  said,  though  such  occupant  is  not  liable  to  rent, 
as  sttchf  he  might  be  liable  in  an  action  for  use  and  occupation.* 

34.  In  New  Jersey  it  is  held,^  that  if  a  tenant  for  a  fixed  term  bold 
over  with  the  lessor's  consent,  he  becomes  a  tenant  from  year  to  year. 
This  consent  may  be  express  or  implied  ;  but  it  can  be  inferred  only 
from  acts ;  not  from  mere  silence  and  inaction.  Thus,  where  the 
lease  was  for  a  year,  and  the  tenant  held  over  for  two  years,  held, 
ejectment  would  lie  against  him  without  notice. 

35.  So  in  New  York,  a  tenant  for  a  year,  who  holds  over  without 


»  1  Maryl.  L.  126.  «  Del.  St  1829,  286,  368. 

*  Porter  o.  Gordon,  5  Terg.  100.  *  1  Swift,  91. 
»  NioholB  «.  Williams,  8  Cow.  13. 

•  4  Kent,  115.    16  Ma«.  1,  17,  282.    Walk.  290^1.    Mayo  «.  Fletcher,  14  Pick. 
i25. 

)  Denv.  Adaimi,7Hakt99. 
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permissioQ  of  the  landlord,  is  liable  to  the  summary  process  for  obtain- 
ing possession,  without  having  received  a  month's  notice  to  quit  He 
is  not  a  tenant  at  sufferance  within  the  statute.  Although  the  land- 
lord's assent  to  his  holding  over  may,  it  seems,  be  presumed  from 
mere  lapse  of  time,  yet  it  was  held  that  three  months  and  twelve  days 
was  not  a  sufficient  period  for  this  purpose,  more  especially  as  the 
landlord  had  endeavored  to  regain  possession  without  suit.' 

36.  Tenant  at  sufferance  must  be  one  who  came  to  his  estate  by 
act  of  party.  If  one  coming  to  an  estate  by  act  of  law  hold  over,  he 
is  an  intruder,  abator  or  trespasser.  So  where  one  occupies  land 
together  with  the  owner,  he  cannot  be  a  tenant  at  sufferance ;  for  if 
there  be  no  agreement  between  them,  the  legal  possession  is  in  him 
who  has  the  right;  and  if  there  is  an  agreement,  thb  negatives  a 
tufferance.* 

37.  By  St.  4  Geo.  II.,  c.  28,  and  1 1  Geo.  II.,  c.  19,  if  a  tenant  hold 
over  after  demand  and  notice  in  writing  to  quit,  or  after  he  has  himself 
agnified  his  inteatbn  to  quit ;  he  is  liable  for  double  rent.  These 
statutes  are  re-enacted  in  New  York,  Delaware  and  South  Carolina, 
but  not  generally  adopted  in  the  United  States.'  In  Illinois  and  Mis- 
souri, if  tenant  for  life  or  for  years  hold  over  after  noUce  from  the 
landlord,  he  is  liable  for  double  the  yearly  vahie ;  if  after  notice  by 
himself  of  an  intention  to  quit,  double  the  rent  reserved.  And  in  Mis^ 
souri,  there  shall  be  no  relief  m  Equity.^ 

38.  In  New  York,  if  guardians  and  trustees  to  infants,  or  husbands 
seised  ''jure  uxoris,"  or  others  having  estates  determinable  upon  lives^ 
hold  over,  they  are  trespassers,  and  liable  for  the  full  pro6ts.  There 
is  a  similar  provision  in  England  by  St.  6  Anne,  c.  18.* 

39.  The  same  process,  in  general,  lies  against  tenants  at  sufferance, 
as  agamst  tenants  at  will.  Or  the  landlord  may  re-enter,  without 
force.' 

40.  In  South  Carolina,  a  statute  provides  that  all  written  leases  and 
agreements  shall  terminate  at  the  end  of  the  time  specified  therein.^ 


1  Rowan  v.  Lytle,  1 1  Wend.  6l6.       *  4  Kent,  115.  Johnson  v.  Carter,  16  Ma«.  44& 
>  4  Kent,  115.    Dela.  St.  1889,  968.    S.  C.  St  1806.    1  Bat.  497. 

*  lllin.  Rev.  L.  675.    Miaso.  St.  376-7. 

•  4  Kent,  115-16.  «  lb.  116. 
»  S.  C.  St  Mar.  1817,  p.  35. 
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CHAPTER  XX. 

USES  AND  TRUSTS.  USES  PRIOR  TO  THE  STATUTE  OF  USES. 


1.  Origin. 

3.  Nature  and  definition  of. 
7.  The  three  incidents  of. 
11.  Who  might  be  feised  to. 


13.  How  diitinguished  from  legal 

estates. 
23.  Evils   and  mischiefs   of,  and 

•tatntes  to  pzeyent 


1.  Having  treated  of  legal  estates,  we  come  now  to  consider 
equitable  estates,  or  iises  and  trusts.  At  an  early  period  a  practice 
arose  in  England,  of  one  person's  conveying  lands  to  another,  with  a 
private  agreement  that  the  latter  should  hold  the  lands,  for  the  benefit 
and  profit  of  the  feofibr  or  of  a  third  person.  The  practice  did  not 
become  general  till  the  time  of  Edward  III.,  when  it  was  resorted  to  by 
the  churchmen  to  evade  the  statutes  of  mortmain,  and  enable  them  to 
receive  the  rents  and  profits  of  lands,  which  those  statutes  prohibited 
them  irom  receiving  and  holding  in  their  own  names.  Such  a  con- 
veyance, made  nominally  to  one  person  but  for  the  benefit  of  another, 
vested  the  legal  estate  in  the  former,  and  in  the  latter  what  the  law 
termed  a  use. 

2.  A  use  corresponds  to  the  fideircomndssum  of  the  civil  law. 
Under  that  system,  there  were  many  persons,  whom  the  law  did  not 
allow  to  be  heirs  or  legatees.  It  became  customary  therefore  for  a 
testator,  who  desired  to  make  provision  for  such  persons,  to  constitute 
by  will  some  capable  person  as  his  heir,  adding  a  request  that  he 
would  convey  the  estate  to  the  intended  object  of  his  bounty.  The 
latter  however  had  only  a  jus  precarium,  or  a  right  depending  on 
courtesy  and  entreaty,  and  not  a  strictly  legal  claim.  But  after  the 
law  had  continued  in  this  state  for  several  centuries,  the  Emperor 
Augustus  first,  and  afterwards  Justmian,  introduced  regulatbns  which 
placed  tlie  fideirconmission  upon  a  legal  foundation  ;  the  former,  by 
giving  jurisdiction  of  it  to  the  consuls  and  the  prstor  (who  was  thence 
called  J{(2et-commM«artitf),  and  the  latter,  by  requiring  an  heir,  supposed 
to  be  chargeable  with  such  trust,  to  take  an  oath  that  he  was  not,  or 
else  to  execute  it. 

3.  In  the  early  age  of  uses,  the  party  beneficially  interested,  called 
cestui  que  me,  like  the  Roman  hcsres  Jiduciarius,  had  no  legal,  but 
only  a  precarious  right.  But  at  length,  to  protect  the  rights  of  the 
clergy,  who  were  chiefly  interested  in  trust  property,  the  clerical 
chancellors  assumed  jurisdiction  of  the  subject ;  and,  in  the  reign  of 
Richard  IL,  John  Waltham,  Bishop  of  Salisbury  and  Chancellor,  for  the 
first  time  issued  a  writ  of  subpcsna  returnable  in  Chancery,  whereby 
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the  party  charged  with  a  trust  was  compelled  to  appear  and  answer 
upon  his  oath  the  allegations  made  against  him.  This  form  of  proceed- 
ing, being  confrarj  to  the  spirit  of  the  common  law,  became  very 
obnoxious ;  and  in  successive  reigns  petitions  against  it  were  presented 
to  Parliament,  but  without  success ;  till,  in  the  reign  of  Henry  VI.,  it 
was  provided,  that  no  subpcma  should  issue  until  the  party  applying 
for  it  had  given  security  to  pay,  if  he  should  fail  in  the  suit,  all  dam* 
ages  and  expenses  incurred  by  the  defendant. 

4.  Lord  Bacon,  in  defining  a  use,  says,  *^  it  is  no  right,  title  or 
interest  in  law  " — neither  jus  in  re  nor  ad  rem,  neither  an  estate  nor 
a  demand;  but  something  unknown  to  the  common  law,  and  for 
which  therefore  it  furnished  no  remedy.^ 

5.  He  proceeds  to  say,  that  a  use  b  '*  dominium  fiduciarium,"  an 
ownership  in  trust ;  and  therefore  a  use,  and  an  estate  or  possession, 
difier  rather  in  reference  to  the  forum  which  takes  cognisance  of  them, 
than  the  nature  of  the  thing — one  bemg  in  court  of  law,  the  other  in 
court  of  conscience. 

6.  A  use  was  no  property  at  law,  because  it  arose  fix)m  a  mere 
declaration,  and  not  from  livery  of  seisin,  which  was  absolutely  neces- 
sary to  create  a  freehold  estate.  Thus  it  was  very  early  held,  that  if 
A  enfeofied  B  to  the  use  of  himself,  A,  the  feofl^,  should  have  no* 
tlung,  at  law,  against  hb  own  feoffinent.  So  if  the  cestui  que  use 
entered  upon  the  land,  the  feoffee  to  use  might  have  an  action  of  tres- 
pass against  him  ;  while,  if  the  latter  entered  and  ousted  the  former, 
he  had  no  remedy  at  law,  but  hb  only  redress  was  in  Chancery. 
The  cestui,  although  usually  in  possession,  was  a  mere  tenant  at  suf- 
ferance, and,  if  he  made  a  lease,  the  lessee  might  plead  that  he  had  no 
estate  in  the  land.' 

7.  Chancery  at  first  interfered  in  favor  of  a  cestui  que  use,  only  by 
compelling  the  feoffee  to  pay  over  the  profits  to  him.  But  aiterwards 
it  proceeded  to  require,  that  the  feoffee  should  convey  the  land  to  the 
cestui  or  such  person  as  he  should  select ;  and  also  defend  the  title 
against  any  adverse  claimant.  Hence  it  was  said,  that  the  three  inci- 
dents of  a  use  were  pernancy  of  the  profits ,  execution  of  estates,  and 
defence  of  the  land. 

8.  It  was  still  held,  however,  that  the  land  was  subject  to  all  liabili- 
ties and  incumbrances  in  the  hands  of  the  feoffee,  as  if  he  were  the 
only  party  interested ;  as,  for  instance,  to  dower  and  forfeiture.  And 
the  cestui's  right  in  equity  was  held  to  be  not  issuing  out  of  the  land, 
like  a  rent  or  right  of  common,  but  collateral  to  it ;  and  therefore  not 
chargeable  upon  the  land,  into  whose  hands  soever  it  might  pass,  but 
only  by  reason,  and  during  the  continuance,  of  confidence  in  the  person 
and  privity  of  estate.* 


>  1  Rep.  140  a.  •4  £dw.  IV.,  3.    1  Rep.  140  «. 

s  1  Rep.  1S8  a.    Plow.  358.    Poph.  71. 
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9*  Confidence  in  the  person  at  first  extended  odIj  to  the  original 
feoffee ;  and  it  was  held  that  even  bis  heir,  after  his  death,  was  not 
liable  to  the  use  in  Chancery,  but  could  only  be  charged  by  a  bill  in 
Parliament*  But  as  early  as  the  reign  of  Henry  VI.,  it  was  settled  that 
the  liability  extended  not  only  to  the  original  feoffee,  but  to  all  who 
came  to  the  estate  in  the  per,  either  vfithout  consideration  or  kavisig^ 
notice  of  the  use.  Thus  an  heir  of  the  feofifee  was  chained  with  the 
use.  So  a  purchaser  from  the  feoffee,  if  he  either  paid  no  considera- 
tbn  and  had  no  notice,  or  if  he  paid  a  consideration  and  had  notice.^ 

10.  llie  requisition  ot privity  of  estate  demanded,  in  order  to  a  con- 
tinuance of  the  use,  that  there  should  be  not  merely  possession  of  the 
same  land,  but  a  continuance  of  the  same  estate  in  that  land^  which 
was  held  by  the  original  feoffee.  Hence,  a  person  holding  the  land, 
but  not  claiming  in  the  per^  even  though  he  took  with  notice,  was  not 
chargeable ;  as,  for  instance,  a  disseisor,  the  lord  holding  by  escheat, 
a  tenant  by  the  curtesy,  or  tenant  in  dower,  all  of  whom  claimed  by 
a  title  paramount,  and  not  the  same  estate  with  the  feoffee.' 

11.  Any  person,  who  was  capable  of  taking  lands  by  feoffinent, 
might  also  be  a  feoffee  to  uses.  And  even  those  who  were  legally 
disabled  to  bind  themselves,  as  infants  and  married  women,  if  en- 
feoffed to  uses,  would  be  compelled  in  Chancery  to  execute  them; 
because  such  persons  might  inherit  from  a  feoffee,  and  would  then 
clearly  be  chargeable,  and  the  execution  of  the  use  was  deemed  to  be 
made  by  the  feoffor^  through  his  agent  the  feoffee.  But  a  corporation 
could  not  be  seised  to  uses ;  not  being  subject  to  any  compulsory 
Chancery  process,  and  being  supposed,  as  a  matter  of  course,  to  bold 
to  its  own  use.' 

12.  It  was  remarked  by  Lord  Bacon,  '^  uses  stand  upon  their  own 
reasons,  utterly  differing  firom  cases  of  possession ; "  and  the  remaiic  is 
illustrated  by  the  following  rules  and  principles.^ 

13.  A  use  being  recognised  only  in  Chancery,  which  was  governed 
to  a  great  degree  by  the  rules  of  the  civil  law,  it  was  held,  conforma- 
bly to  one  of  those  rules,  "  ex  nudo  pacto  non  oritur  actio," — that  no 
use  could  be  created  without  a  good  or  valuable  consideration  ;  for 
otherwise  it  was  donvm  gratmtum.  But  this  principle  seems  to  have 
been  applicable  only  to  such  conveyances,  as  did  not  carry  with  them 
.a  change  of  possession,  such  as  a  covenant  to  stand  seised  or  bargain 
and  sale,  which  were  mere  contracts.^ 

14.  In  other  particulars  also,  a  use  was  not  subject  to  the  rules  of 
the  common  law.  Not  being  an  estate,  it  was  exempt  from  the  bur- 
•dens  and  incidents  of  feudal  tenure.     Thus  it  was  not  forfeitable  for 


I  Keilw.  42.    Bio.  Abr.  Feoffinent  al  cue  pi.  10.    1  Rep.  122  b.    Oilb.  178-9.    4 
Pick.  71. 
«  1  Rep.  139  b,  122  a.  »  Bac.  Read,  58.    4  Kent,  286.    Plow.  102. 

«  Bae.  Law  Tracts,  310. 
*  Bae.  Read.  13.    4  Kent,  286. 
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crimes.  For  the  same  mson  it  was  not  extendible  by  process  of 
law  ;  and  being  neither  a  chattel  nor  hereditament  was  not  assets  to 
the  executor  or  the  heir.  So  there  was  neither  curtesy  oor  dower  in 
a  use ;  because  the  cestui  had  no  legal  seisin.' 

15.  A  use,  though  held  to  be  a  mere  right,  was  still,  unlike  other 
^$es  in  action,  subject  to  alienation  ;  because,  as  no  action  at  law 
lay  to  enforce  it,  the  mischiefs  of  mamtenance  could  not  arise  from 
such  transfer.* 

16.  A  use  might  be  transferred  by  any  deed  or  writing,  and  witb* 
out  Kvery  of  seisin,  of  which  from  its  very  nature  it  was  of  coune  not 
susceptible. 

17.  Contrary  to  the  rule  of  the  common  law,  a  use  might  be  de- 
clared to  a  person  who  was  no  party  to  the  deed  which  created  it.* 

18.  St.  1  Rich.  ni.  c.  1  empowered  a  cestui  to  alienate  the  legal 
estate  without  the  consent  of  the  feofiee.  This  act  was  passed  to  pre- 
vent feolSees  from  entering  upon  the  land,  after  a  transfer  by  the  oes^ 
tuys,  which  had  often  previously  been  done.^  « 

19.  A  use  might  be  limited  without  those  technical  words  of  limi- 
tation, which  are  necessary  in  a  commcHi  law  conveyance.  Thus,  a 
fee  simple  would  pass  without  the  word  heirs.  So,  a  freehold  might 
be  limited  to  commence  in  fiituro ;  or  a  contmgent  freehold  remainder 
upon  a  precedent  estate  less  than  freehold,  because  the  freehold  estate 
of  die  feoffee  was  sufficient  to  support  such  remainder.' 

20.  A  use  might  be  so  limited  as  to  be  ref>ocable  at  the  will  of  the 
grantor,  and  give  place  to  such  new  uses  as  he  should  appoint ;  cm* 
it  might  be  so  limited^,  as  to  change  from  the  original  cestui  que  use  to 
another  person,  upon  the  happening  of  some  fiiture  event ;  even  though 
the  first  limitation  were  in  fee,  and  therefore,  in  case  of  a  legal  estate, 
would  preclude  any  further  disposition.  Thus,  the  limitation  might 
be  to  A  and  his  heirs  till  B  should  pay  him  such  a  sum,  then  to  B 
and  his  heirs.  The  reason  of  this  distinction  was,  that  a  legal  estate^ 
being  created  by  livery,  could  be  defeated  only  by  the  corresponding 
act  of  entry ;  and  a  charge  required  a  corresponding  discharge ;  while 
a  use,  arising  from  a  mere  declaration,  was  subject  to  be  changed  in 
the  same  way.' 

21.  A  use  was  devisable,  though  lands  at  that  time  were  not ;  and 
this  was  one  reason  for  the  large  number  of  limitations  to  uses.  But 
the  devise  of  a  use  by  a  married  woman  was,  in  a  very  early  case, 
held  void,  even  in  Chancery.* 


>  Co.  I^t.  27%  a.    1  Rep.  121,  b.     Co.  Lit  374  b. 

'  Bto.  Read.  16. 

»  Read.  14,  *  1  Crowe,  370. 

•  1  Rep.  101  a,  135  a. 

•  1  Crai0e,  368.    Bro.  Abr.  Feoffiooent  al  Use  30.    Bac.  Read.  18. 
7  Bae.  Read.  20.    1  Rep.  133  b.    Mich.  18  £dw.  IV. 
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.  92<  Uses,  though  difieiing  in  most  points  fiom  legal  estates,  weie 
subject  to  the  same  rules  of  descent.' 

23.  The  doctrine  of  uses,  as  above  described,  although  productive 
of  some  convenience,  in  enabling  persons  to  convey  their  lands  with 
less  restraint  and  technicality  than  they  could  otherwise  do,  was 
found  to  open  a  door  for  very  great  and  serious  mischieis.  Creditors 
were  defrayded  by  secret  conveyances ;  husbands  were  deprived  of 
curtesy,  and  wives  of  dower ;  and  titles  became  so  private,  variable, 
and  confused,  that  it  was  difficult  for  a  legal  claimant  of  land  to  de- 
termine against  whom  he  should  maintain  his  action.  To  remedy 
these  and  the  like  evils,  several  successive  statutes  were  passed,  from 
the  reign  of  Edw.  III.  to  that  of  Hen.  VIL,  subjecting  uses  (o  legal 
process  for  the  debts  of  the  cestui,  and  to  the  feudal  incidents  and 
exactions  of  wardship  and  relief,  where  the  cestui  died  without 
making  a  will.'  These  statutes,  however,  proved  ineffectual  to 
remedy  the  evils  complained  of.  To  avoid  the  feudal  burdens  conse- 
quent  upon  descent,  devises  became  mischievously  frequent.  At 
length,  after  an  unsuccessfid  attempt  four  years  previously  by  the 
king  to  procure  the  passage  of  such  a  law,  the  statute  of  uses — ^37 
Hen.  VIII.  c.  10-— was  enacted,  with  the  title  of  ^^  an  act  ccMicembg 
uses  and  wills,"     This  act  will  be  considered  in  the  next  chapter. 


CHAPTER  XXL 


USES  AND  TRUSTS. 


STATUTE  OF  USES,  CONSTRUCTION  AND 
EFFECT  THEREOF. 


1.  Terms  of  the  statute. 

2.  Adopted  in  the  United  States. 

3.  Instantaneous  seisin  of  trustee. 

4.  Who  may  be  seised  to  uses. 

7.  What  estate  may  be  held  to  uses. 
0.  There  must  be  a  cestui  tit  esse. 
10.  What  estate  a  cestui  may  take. 
13.  Feo£^  and  cestui  must  be  difibrent 
persons;  construction  where  they 
are  the 


14.  Exceptions  to  the  rule. 

15.  There  must  be  a  use  in  esse. 

16.  Actual  seisin  vests  in  cestui. 

17.  Estate  of  feoffee  will  not  merge. 

30.  Limitations  to  uses,  how  far  subject 

to  common  law  rulea 
SS.  Implied  and  resulting  uaes. 


I.  The  St.  27  Hen.  VIIL,  c.  10,  called  the  Statute  of  Uses,  and 
referred  to  at  the  end  of  the  last  chapter,  recites,  that  hy  the  common 


Co.  Lit  14  b.    Qilb.  17. 


•  1  Cruise  309. 
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law,  lands  could  not  be  passed  by  will,  but  only  by  liveiy  of  seisin ; 
but  that  divers  subtle  practices  had  been  introduced,  in  the  form  of 
fraudulent  conveyances  and  assurances  and  of  last  wills,  whereby 
heirs  were  disinherited,  lords  deprived  of  their  dues,  husbands  and 
wives  of  curtesy  and  dower,  and  perjuries  committed.  The  statute  then 
proceeds  to  enact,  that  where  any  person  was  or  should  be  seised  of 
any  honors,  manors,  lands,  tenements,  rents,  services,  reversions, 
remainders,  or  other  hereditaments,  to  the  use,  confidence  or  trust  of 
any  person  or  body  politic ;  the  latter  should  have  the  legal  seisin  and 
possession,  nominally  given  to  the  former,  and  corresponding  to  the 
use,  trust  and  confidence  held  previously  to  the  statute  in  lands  so 
limited  ;  and,  where  lands  were  limited  to  several  persons  to  the  use 
of  a  part  of  them,  the  latter  alone  should  have  the  seisin  and  possession. 

2.  The  English  statute  of  uses  is  almost  universally  in  force  in  this 
country.  It  is  substantially  re-enacted  in  Illinois,  Missouri,  and  South 
Carolina.     But  in  Ohio,  it  is  said  not  to  be  in  force.* 

3.  Since  this  statute,  and  conformably  to  its  intent,  one  person, 
taking  lands  to  the  use  of  another,  gains  only  an  instantaneous  seisin, 
which  subjects  them  to  no  incumbrances  in  his  hands ;  but  the  legal 
«Sftate  vests  immediately  in  the  cestui.' 

4.  The  same  persons  may  be  seised  to  uses  now,  that  could  have 
been  so  seised  before  the  statute. 

5.  In  England,  the  king  or  queen  cannot  be  seised  to  uses.  Thus 
where  a  man  received  a  fine  of  lands  to  the  use  of  the  conusor,  after 
the  former  had  committed  treason;  the  cestui  then  conveyed  to  a 
third  person,  and  the  conusee  was  afterwards  attainted ;  it  was  held 
by  very  distinguished  lawyers,  that  the  queen  (Elizabeth)  would  hold 
the  lands  by  forfeiture,  clear  of  the  use.  The  queen  however  relin- 
quished them  to  the  cestui.' 

6.  Under  the  words  of  the  statute,  "any  person  or  persons,"  a 
corporation  cannot  be  sebed  to  uses,  nor  an  alien.  And  where  lands 
are  conveyed  to  a  citizen  and  an  alien  to  the  use  of  another,  the  share 
of  the  alien  shall  be  forfeited.^ 

T.  Under  the  word  seised  in  the  statute,  a  person  may  hold  any 
estate  of  freehold  to  uses.  If  the  estate  is  less  than  a  fee  simple,  the 
use  will  continue  while  the  estate  lasts,  but  no  fonger.  Thus  it  is 
said  to  be  now  settled,  though  formerly  doubted,  that  a  tenant  in  tail 
may  be  seised  to  uses.  If  the  use  is  in  fee,  it  is  a  fee  simple  deter- 
minable upon  the  death  of  the  tenant  in  tail  without  issue.  So  a 
tenant  for  life  may  be  seised  to  a  use,  which  will  terminate  at  his 
death.* 


>  lUin.  Rey.  L.  130.  Mioo.  St.  119.  2  Brer.  Dig.  313.  3  N.  H.  256.  Walk.  Intro. 
310. 

*  1  Cruise,  375.    2  Leon.  18.  '  PimVi  case,  Moo.  196.    Ca  Lit  13  a,  n.  7. 

«  Bac.  Read.  42, 57.    Kinff  v.  Boyi,  Dyer,  283. 

»  Cro.Car.231.  Read.  57.  Plow.  557.  Co.  Lit.  19  b.  lCniMe,376.  Oyer,  186  a. 
Crawley'i  caM,  2  And.  130. 
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8.  Under  the  words  of  the  statute,  any  kind  of  real  property » 
whether  corporeal  or  iDCorporeal,  in  possession,  remainder  and  tever> 
sion,  inay  be  conveyed  to  uses,  provided  the  estate  is  in  the  ownership 
of  tbe  grantor  at  the  time  of  ccHiveyance.  And  if  the  estate  is  a  rent, 
11  may  be  so  limited,  though  created  de  novo  by  die  conveyaace.' 

9.  A  use  requires  a  cestui  in  esse^  and  cannot  therefore  take  e&ct, 
if  limited  to  a  person  not  in  esse  or  an  uncertab  person.' 

10.  A  cestui  may  take  any  estate  known  to  the  law.' 

11.  All  persons  may. be  cegtuis  que  use,  who  are  capable  of  holdbg 
lands  at  common  law.  Corporations  are  expressly  named  in  the 
statute. 

12.  In  genera],  the  statute  of  uses  is  not  applicable,  unless  the 
feoffee  to  uses  and  cestui  are  different  persons.  Where  the  same 
person  is  both  feoffee  and  cestui,  be  will  never  take  by  tbe  statute, 
except  there  be  a  direct  impossibility  or  impertinency  for  the  use  to 
take  effect  by  the  common  law.  The  words  of  the  statute  are, "  seised 
to  the  use  of  some  other  person."  * 

13.  Hence  the  principle  above  stated,  that  the  estate  of  the  cestai 
cannot  exceed  that  of  the  feoffee,  is  inapplicable  to  this  case.  Thus 
where  a  conveyance  is  made  to  a  man  and  wife,  habendum  to  the  use 
of  them  and  the  heirs  of  theii*  bodies ;  they  take  an  estate  tail,  as  ifaey 
would  if  the  words  '^  tbe  use  of"  had  been  omitted.  It  is  not  a  uae 
divided  finom  the  estate,  but  the  use  and  estate  go  together.  It  is  no 
limitation  of  the  use,  but  a  limitation  of  the  estate.  So  a  conveyaaoe 
to  one,  to  hold  to  him  and  his  heirs,  '^  to  the  use  and  behoof"  of 
him  and  his  heirs  forever,  passes  the  fee  by  the  coiiunon  law ;  tbe 
words  meaning  only  ^*  for  his  and  their  sole  benefit,"  and  indicatii^  m 
how  ample  and  beneficial  a  manner  the  grantee  is  to  take  the  estate, 
without  return  of  any  service  whatever  to  the  grantor.  The  saaM 
construction  is  given,  m  case  of  a  conveyance  to  one  and  his  assigns, 
habendum  to  him  and  bis  assigns,  to  tbe  only  use  and  behoof  of  him 
and  his  assigns  during  his  life ;  or  a  conveyance  to  A,  to  hold  to  hira 
and  his  heirs,  to  tbe  only  use  of  them  during  tbe  lives  of  B,  C  and  D/ 

14.  But  there  are  other  cases  of  »milar  character,  where  a  use  is 
executed  by  the  statute,  in  order  to  satisfy  the  parties'  intenticNi. 
Thus,  where  a  conveyance  is  made  to  a  person  and  his  heirs,  to  the 
use  of  him  and  the  h^rs  of  his  body ;  or  where  one  covenants  with 
another,  that  he  and  his  heirs  wiU  stand  seised  to  the  use  of  himself  and 
the  heirs  of  his  body ;  or  to  the  use  of  himself  for  life,  remainder  over 
in  fee;  in  each  of  these  cases,  the  use  is  executed  by  the  statute 
according  to  the  limitation.' 


>  Cro.  £Iis.  401.    S2  Vin.  217.    Read.  43. 

«  1  Cruiie,  380.  s  lb.  *  Read.  63. 

*  Jenluns  v.  Young,  Cro.  Car.  2S{D.    Dyer,  186  a,  n.    lileieditli  v,  Jones,  €t».  Ckr. 
344.    Gilb.  Rep.  16-17.    2  Booth's  Owi.  and  Opin.  981.    1  M^Cotd*a  Cha.  233. 

•  Read.  63.    13  Rep.  56. 
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15.  FiaaUjTy  there  must  be  a  use  in  ette^  b  possession,  lemaiDder  or 


reversuHi^ 


16.  It  was  formerly  supposed  that  the  statute  of  uses,  being  a  mera 
aet  of  parliament,  transferred  to  the  cestui  que,  use  only  a  civil  seisin 
or  seisin  in  law.  But  the  well-established  doctrine  now  is,  founded 
upon  the  words  '^  shall  be  in  lawful  seisin,  estate  and  possession  to  all 
intents,  constructions  and  purposes  in  the  law ; "  that  the  actual  poe-* 
session  of  the  land  vests  in  the  cestui.' 

17.  By  virtue  of  a  saving  clause  in  the  statute,  where  a  feoffee  to* 
uses  previously  had  an  estate  in  the  same  land,  such  estate  shall  not 
be  merged  or  destioyed  by  the  conveyance  to  uses.  It  is  said,  that  the 
intention  of  that  statute  was  not  to  destroy  prior  estates,  but  to  preserve 
them.' 

18.  And  where  land  was  first  leased  for  yews,  and  afterwards  con- 
veyed to  the  lessee  and  others  in  fee,  to  their  use,  to  the  mtent  that  a 
common  recovery  should  be  had  against  them  to  the  use  of  a  stranger, 
which  was  afterwards  done;  held,  although  there  was  a  tainporary 
merger  till  the  recovery  was  suflbred,  yet,  when  this  look  place,  it  had 
relation  back  to  the  conveyance,  and  restored  the  term  for  years.^ 

19.  Upon  the  same  principle,  it  seems,  where  the  subsequent  con- 
veyance to  uses,  in  England,  is  by  hose  cmd  release  (a  Ibrm  not  pmc- 
lised  in  the  United  States),  this  lease,  although  prior  to  the  release^ 
does  not  marge  the  old  estate  ibr  years,  although,  by  accepting  it,  the 
lessee  admits  the  lessor's  power  to  make  a  lease.  The  lease,  beiog^ 
made  expressly  to  enable  the  lessee  to  accept  a  release  to  uses,  shall 
not  be  construed  as  made  to  *his  own  use  ^  and,  if  the  old  estate  fw 
years  were  extinguished,  it  is  revived  by  the  release.* 

20.  The  preamble  to  the  statute  of  uses  sets  forth  an  intention  to 
restore  the  ancient  c<Hnmon  law,  and  to  extirpate  such  limitations  and 
conveyances  as  had  grown  up  under  the  form  of  uses,  inconsistent 
therewith.  Hence  it  was  at  first  held,  that  under  that  statute,  uses 
must  be  limited  according  to  the  rules  of  the  common  law ;  so  that  na 
uses  of  inheritance  could  be  created,  without  the  same  technical  expree* 
sbns  required  m  common  law  conveyances.  In  other  words,  the  tstott 
in  the  use,, when  it  became  an  interest  in  the  land  under  the  statute, 
became  liable  to  all  die  rules  of  common  law  estates." 

21.  But,  on  the  other  hand,  the  qualkiesy  which  had  attended  uses 
in  Equity,  followed  them  when  they  became  an  estate  in  the  land 
itself.  The  complex  and  modified  interests  annexed  to  uses  were 
engrafted  upon  the  legal  estate.  Hence,  the  same  departures  from 
the  common  law,  in  regard  to  the  limitation  of  estates,  have  been 


1  1  Rep.  126  a. 

>  Co.  Lit.  266  b.    Oilb.  Uses,  890. 

>  1  Cruise,  386.    Cn>.  Jac.  643. 

«  Fenren  v.  Fermor,  Cro.  Jac.  643.    1  Ventr.  195.    1  Mod.  107. 

•  Cook  «.  Fountui,  Bm.  Abr.  Lea«e  R.  •  1  Re^  129  b.    1  Rap.^b. 
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allowed  since  the  statute  as  befope.  To  these  referemse  has  ab-eady 
been  made ;  and  they  will  hereafter  be  more  fully  considered,  und^ 
the  titles  of  Remainder,  Powers  and  Devise.  It  is  sufficient  to  state 
here,  in  general,  that  a  fee  in  a  use  may  be  limited  upon  a  fee ;  that  a 
jfreehold  estate  may  be  made  to  commence  in  Juhtro,  without  any 
preceding  estate  to  support  it ;  and  that  the  party  who  creates  the 
uses,  may  reserve  to  himself  a  power  of  revoking  them,  and  appointing 
new  uses  in  their  place.  It  is  said,  that  m  the  two  former  cases,  the 
uses,  being  limited  to  take  eSect  upon  the  happening  of  some  con- 
tingency specified  in  the  deed,  come  in  esse  by  act  of  God ;  while  in 
the  latter  case  they  arise  by  the  act  of  man.  Both  are  future  or  con- 
tingent uses  till  the  act  is  done ;  and  afterwards,  by  the  operation  of 
the  statute,  actual  estates.' 

S2.  Both  before' and  since  the  Statute  of  Uses,  if  a  person  convey 
land  without  consideration,  and  without  any  thing  to  show  a  different 
intent ;  the  conveyance  is  held  to  be  made  to  his  own  use,  and  not 
that  oi^  the  grantee,  and  such  a  use  is  executed  by  the  statute,  so  that 
in  fact  no  estate  passes  firom  the  grantor,  but  he  remains  seised  as  be- 
fore. The  law  will  not  presume  that  a  man  intends  to  give  away  his 
estate.     Such  a  use  is  called  a  resukif^  use.' 

23.  It  is  said,  that  so  much  of  the  use,  as  the  owner  of  the  land  does 
not  dispose  of,  remains  in  him.'  Thus,  in  England,  if  he  levy  a  fine  or 
suffer  a  recovery,  without  consideration,  and  without  declaring  any  uses, 
the  wholcf  estate  remains  in  him  as  before,  whether  in  possession  or 
reversion  ;  while,  if  certam  uses  are  declared,  he  retains  all  that  is  left 
of  the  old  estate  after  these  uses  are  satisfied.  So,  if  one  convey  land 
to  the  use  of  such  person  or  persons,  and  for  such  estate  and  estates, 
as  he  shall  appoint  by  h^  will,  or  to  the  use  of  himself  and  bis  mtended 
wife  after  marriage  ;  till  such  appointment  is  made,  or  till  such  mar^ 
riage>  the  use  results  to  him.^ 

24.  The  use  will  result,  according  to  the  estate  which  the  parties 
who  create  or  declare  it  had  in  the  land,  being  but  a  trust  and  confi- 
dence, and  therefore  not  subject  to  technical  estoppels  and  conclu- 
sions. Thus,  if  husband  and  wife  join  in  a  conveyance  of  her  land, 
the  use  results  to  her  alone.  So  m  case  of  joint  tenants.  So,  if  a 
particular  tenant  and  the  reversioner  join  in  the  deed,  each  takes  back 
bis  former  respective  estate  ;  and,  if  the  former  declare  uses  and  not 
the  latter,  a  use  results  to  the  latter  alone.  And  if  one  having  no  in- 
terest in  the  land  joins  the  owner  in  the  deed,  nothing  results  to  the 
fiMroier.* 


'  4  Kent,  289.    lb.  290.    1  Atk.  591.    1  Cruise,  393. 

«  11  Mod.  182.    Dyer,  146  b. 

»  Co.  Lit.  23  a.  271  a.    Dyer  166  a.    Armalxong  t.  Woleey,  2  Wil.  19. 

*  Co.  Lit.  23  a,  271  a.  Dyer,  166  a.  Clere's  caae,  6  Rep.  17  b.  Woodliff  r. 
Dmry,  Cro.  £liz.  439. 

»  Backwitk'i  case,  2  Rep.  56  a.  Dyer,  146  b.  Davia  i?  Speed,  Show.  Cas.  in  Pari. 
104.    Roe  9.  Popham,  Doug.  24. 
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25.  If  lises  are  declared,  but  to  take  effect  fiom  and  after  the  death 
of  the  grantor,  a  use  results  to  him  for  life/ 

S6.  A,  in  consideration  of  the  marnage  of  B,  his  son,  conyeys  to 
the  use  of  B  for  life,  remainder  to  B's  wife  for  life,  remainder  to  B's 
first  and  other  sons  in  tail,  remainder  to/  the  heirs  male  of  the  body  of 
A.  Inasmuch  as  the  estates  to  B,  his  wife  and  issue,  may  terminate 
befc»re  A's  death,  a  use  results  to  hion  expectant  upon  such  ter- 
mination.' 

27.  But,  if  an  intennediate  remainder  is  limited  to  trustees,  in  trust 
to  support  contingent  remainders,  but  to  pennit  the  grantor  to  receiye 
the  rents  and  profits  for  life,  no  use  results  to  him.' 

528.  Where  a  use  expressly  declared  is  the  same  which  would  re- 
sult to  the  grantor,  the  declaration  is  void,  and  he  takes  a  resultmg 
use.  Thus,  where  a  remamder  is  limited  to  the  use  of  his  own  right 
heirs,  he  retains  a  reversionary  interest,  the  limitation  being  void.^ 

29.  Resulting  uses  arise  fi:om  those  ccmveyances,  which  operate  by 
a  change  of  possession  ;  such  as  a  feofiment,  or  in  the  United  States 
a  grant.  Substantially  the  same  principles  apply  to  those  convey- 
ances, in  which  the  owner  nominally  does  not  part  with  possession, 
and  of  which  the  only  one  known  in  this  country,  is  a  covenant  to 
stand  seised.  In  this  case,  so  much  of  the  use  as  is  not  expressly 
dbposed  of  remams  in  the  covenantor,  under  the  name  of  a  use  by 
implication.  Thus,  where  one  covenants  with  another  to  stand  seised 
to  the  use  of  the  heirs  of  his  own  body  by  a  certain  wife,  as  he  can 
have  no  heirs  while  livbg,  a  use  by  implication  remains  to  him  for 
life.  So,  if  no  use  aiises  for  want  of  consideration  or  any  other  cause, 
a  use  by  implication  arises  to  the  covenantor.' 

30.  No  use  will  result,  where  any  circumstance,  shows  a  manifest 
intent  to  the  contrary.  Thus,  where  a  recovery  is  suffered,  or  a  con- 
veyance is  made,  to  the  intent  or  on  condition,  that  the  party  receiving 
the  land  shall  make  an  estate,  limited  in  a  certain  way  ;  no  use  results, 
because  then  he  would  be  unable  to  make  an  estate,  as  provided  for. 
But  if  this  is  not  done  in  reasonable  time,  it  seems,  a  use  will  result.* 

31.  So,  where  the  grantee  is  to  make  an  estate  to  such  person  as 
the  grantor  shall  name,  and  it  is  stipulated  that  he  shall  be  seised  to 
no  other  use  than  the  one  specified  ;  the  grantee  holds  to  his  own  use 
till  an  appointment  is  made,  or,  if  the  grantor  dies  without  making  one, 
to  the  use  of  bis  heirs. 

82.  As  resultmg  uses  depend  upon  intention,  parol  evidence  is  ad- 
missible in  regard  to  such  intention.    The  statute  of  Frauds,  requiring 


^  Penhay  v.  HumU,  2  Vera.  370.    2  Free.  258. 

•  Willi  V.  Palmer,  1  CrtiiBe,  296. 

'  Tippin  V.  Coeon,  4  Mod.  380.    1  Lord  Ray.  33. 

«  Read  v.  Errington,  Cro.  £liz.  321.    Moo.  284.    2  Rep.  91  b. 

»  Pibns  V.  MiUord,  1  Vent  327. 

*  Hummerfton's  caoe,  Dyer,  166  a,    q.  9.     Winnington'i  oaae,  Jenk.  Cent  e 
Ca.  44. 
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tises  to  be  proyed  by  some  writing,  is  applietUe  oiily  vrbete  third 
perstms  are  beneficially  interested.' 

33.  No  use  will  result,  where  an  estate  is  expressly  limited  to  the 
^ntor,  with  which  a  resulting  estate  would  be  inconsistent. 

34.  Thus  it  is  said,  if  a  feo£(ment  in  fee  be  made  to  the  use  (^  the 
feoflbr  for  life  or  for  years,  no  use  results,  b^ause  the  particular  estate 
would  merge  in  the  fee,  if  they  were  held  by  one  person.  Othennse, 
if  it  were  an  estate  tail,  and  not  for  life  or  for  yeais  ;  because  that 
might  exist  with  the  fee  simple.' 

35.  So,  where  one  limits  an  estate  to  the  use  of  himself  for  yean, 
remainder  to  trustees,  remainder  to  his  heirs  ;  no  estate  for  life  restdts 
to  him,  because  the  term  for  years  would  merge  therein." 

36.  The  doctrine  of  resulting  uses  applies  only  to  conveyances  ia 
fee  simple  ;  not  to  the  creation  of  lesser  estates  in  tail,  for  life  or  fat 
years,  though  made  without  consideration  or  the  declaration  of  any 
uses.  This  dis^ction  is  founded  partly  upon  usage,  but  chidly  apoa 
the  principle,  that  the  tenure,  rent  and  liability  to  forfeiture,  incident  to 
these  lesser  estates,  constitute  of  themselves  a  sufficient  legal  coasid* 
•oration.  The  same  rule  applies,  where  a  tenant  for  life  or  for  yean 
assigns  his  estate.  And,  even  though  he  declares  the  use  of  part  of 
the  estate,  no  use  results  to  him  for  the  remainder.* 

37.  A,  a  tenant  for  life,  conveys  to  B  to  the  use  of  B  for  theiiife 
of  A  «^id  B,  and  if  B  died  living  A,  remainder  to  C.  B  dies,  living 
A  ;  C  enters^  leases  to  D,  and  dies,  living  A.  Held,  there  was  no 
resulting  use  to  A,  but  P  should  continue  to  bold  as  special  oocopant 
during  A's  life." 

38.  As  a  devise  imports  a  bounty,  it  will  always  be  to  the  use  of 
die  devisee,  unless  a  contrary  intent  is  manifest,  and  no  use  will  result 
to  the  heirs  6f  the  devisor.  But  where  one  is  a  devisee  to  uses,  which 
from  any  cause  foil,  a  use  results  to  the  heir." 


1  Roe  V.  Popham,  D<Mig.  95.    11  Uod.  214. 
s  Dyer,  111  b.  a.  46. 

'  Adams  v.  Savage,  2  Salk.  679.    Rawley  v.  HoUand,  2  Abr.  Eq.  753.    22  Tm. 
188,  pi.  11. 
«  &o.  Abe.  FeoffiB0iil  al.  Uae,  pi.  10.    Dyer,  146  b.    Perk.  $34-5. 
•  Castle  V.  Dod,  Cro  Jac  200. 
^  1  Cruise,  300. 
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CHAPTER  XXIL 


TRUSTS.  EXPRESS  TRUSTS. 


1.  Trosto  in  general. 

3.  Trusts  in  real  estate. 

4.  Uses  preferred  to. 

5.  Classifications  of  trusts 

6.  How  created^ose  upon  a  use. 

11.  Where  the  uses  require  a  legal  estate 

in  the  trustee. 

12.  Intention  of  parties. 

16.  Trusts  for  married  women. 
S4.  Limitations  with  authority  to  mort- 
gage, Ac. 


S7.  Trost  ceases  when  the  objects  are 
effected. 

32.  Or  when  the  cestui  alienates. 

34.  Lands  subjected  to  payment  of  debts 
— ^not  necessarily  a  trust  estate. 

3G.  Where  the  estate  is  less  than  free- 
hold— a  trust. 

37.  Express  trust,  how  created — Statute 
of  Frauds,  &c^-need  not  be  dt- 
daredf  but  only  pravedf  by  writing. 


1.  Trusts,  in  general,  constitute  the  most  common  relation  known 
to  the  law.  It  has  been  said,  that  a  trust  exists  wherever  one  person 
b  managing  tlie  funds  of  another.  A  trust  may  be  defined  as  an 
equitable  right,  title  or  interest  in  property,  distinct  from  the  legal 
ownership  thereof.' 

2.  Where  one  person  is  in  possession  of  property  which  he  is  bound 
to  deliver  to  another,  and  be  fails  to  do  so  ;  Equity  raises  an  implied 
trust,  which  is  subject  to  the  rules  and  principles  of  trust  estates. 
Whatsoever  is  the  agreement  concerning  any  subject,  real  or  personal, 
though  in  form  and  construction  purely  personal  and  suable  at  law 
only,  yet  in  equity  it  binds  the  conscience  and  raises  a  trust.* 

3.  A  trust,  in  relation  to  real  estate,  'is  a  me  not  executed  by  the 
Statute  of  Uses,  Before  this  statute,  a  use  and  a  trust  were  the  same 
thing,  and  the  statute  itself  uses  the  words  synonymously.  But  the 
judicial  construction  given  to  this  act  has  rendered  it  inapplicable  to 
several  cases,  which  will  be  presently  mentioned  ;  and,  in  such  cases, 
the  estate  of  the  party  beneficially  interested  is  now  termed  not  a  use 
but  a  trust.  It  is  an  estate,  for  the  most  part,  recognised  only  by 
courts  of  equity,  and  not  by  courts  of  law.* 

4.  In  Massachusetts,  before  the  court  had  the  chancery  jurisdiction 
which  it  now  possesses  in  relation  to  trusts,  upon  principles  of  public 
policy,  it  was  held,  that  the  court  will,  if  possible,  construe  a  limita- 
tion to  be  an  executed  use  rather  than  a  trust.^ 


>  Hulse  V.  Wright,  Wright,  61.    3  Story  on  Equ.  830. 
•  Wamburzee  v.  Kennedy,  4  Dessans.  477. 

>  2  Ventr.  312.    16  Pick.  330.    10  John.  494.    2  Ld.  Ray.  878. 
«  7  Mass.  196.    9, 519.    (2  Blackf.  198.) 
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5.  Trusts  are  either  express  or  impUed.  The  distiiictioa  betweea 
these  two  kinds  of  trust  will  be  explained  hereafter,  in  considering  the 
somewhat  extensive  subject  of  implied  and  resulting  trusts.  (See  ch.  23). 

6.  Trusts  are  further  divided,  into  executed  and  exeaUory.  The 
former  are  those  '*  accurately  created  and  defined  by  the  parties/'  and 
are  construed  like  legal  limitations,  fkecutory  trusts  are  ^'  where 
something  remains  to  be  done  to  complete  the  intention  of  the  parlies, 
and  their  act  is  not  final."  '  Executory  trusts  are  construed  liberally. 
Of  this  nature  are  marriage  artidesy  which  are  always  construed 
liberally  in  favor  of  the  issue,  for  whose  benefit  they  are  chiefly  de- 
signed. The  same  principle  does  not  apply  to  setdements  in  wills, 
which  are  a  mere  bounty.  Equity  will  not  enibice  marriage  articles 
in  favor  of  volunteers,  or  other  parties  than  the  wife  and  issue  or  their 
representatives.  If  enforced  for  the  latter,  they  will  also  be  enforced 
in  favor  of  the  former.* 

7.  Lord  Hardwicke  seems  to  have  rejected  the  distinction  above- 
mentioned  of  executed  and  executory  trusts  ;  holding  that  an  executed 
trust  is  in  fact  a  use  executed  by  the  statute,  and  that  all  trusts  bom 
their  very  nature  are  executory,  because  they  involve  an  obligation 
upon  the  trustee,  at  some  time  or  other  to  convey  the  legal  estate- to 
the  cestui  or  for  his  benefit,  whether  the  party  creating  the  trust  ex- 
pressly so  ordered  or  not.    They  are  to  be  executed  by  subpcBna.^ 

8.  There  are  three  direct  modes  of  creating  a  trust.  The  first 
mode  is,  by  limiting  a  use  or  irtut  t^n  a  use.  In  this  case,  the  latter 
cestui  cannot  take  an  executed  use,  because  the  statute  requires  that 
the  feofiee  be  seised  of  lands  or  tenements^  which  a  use  is  not.  Thus 
a  conveyance  or  devise  to  A  to  the  use  of  B,  in  trust  for  or  to  the  use 
of  C,  gives  C  a  trust,  the  legal  estate  being  executed  in  B.^ 

9.  So,  where  there  is  an  appointment  to  uses,  under  a  power,  or 
a  covenant  to  stand  seised  with  one  person  to  the  use  of  another,  the 
cestui  takes  only  a  trust  estate. 

10.  With  regard  to  devises,  it  has  been  held,  that  where  there  is 
no  necessity  for  the  trustee's  taking  the  legal  estate,  and  the  mtention 
is  clearly  otherwise,  the  above  rule  s^all  not  be  adopted.  And  in  one 
case,  this  principle  was  extended  even  to  a  deed.' 

11.  A  second  mode  of  creatmg  a  trust,  is  the  limitation  of  an  estate 
to  one  for  the  use  of  another,  in  such  a  way  as  requires  that  the  for- 
mer should  be  in  possession  on  receipt  of  the  profits ;  as  where  it  is 
provided,  that  he  shall  take  the  profits  and  deliver  thm  to  the  cestui. 


>  2  Story,  246-7,  and  n.    Jerroise  v.  Northomberland,  Ubo.  &  Walk.  660. 

•  2  Story,  247-250.    (See  Boxm  v.  Winthrop,  1  John.  Cha.  336). 

'  Bagshaw  v.  Spencer,  1  Coll  Jurid.  413. 

«  Marwood  v.  Darrill,  Cas.  Temp.  Hard.  91.  Whetstone  v.  Buy,  2  P.  Wms.  146. 
Att'y  Gen.  v.  Scott,  For.  138.  Hopkins  v.  Hopkins,  1  Atk.  581.  Venablesv.  Moiris, 
7  T.  R.  342, 438.    Franciscus  v.  Reigart,  4  Watts,  106. 

»  1  Cruise,  304,  cites  Boteler  v.  Alin|fton,  1  Bro.  Rep.  72.  Doe  v.  Hicks,  7  T.  R. 
433.    Curtis  «.  Price,  12  Yes.  89.  • 
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• 
or  l!hat  he  shall  pay  over  the  profits  to  him.  A  provision,  that  the 
cesttii  should  takt  the  profits,  or  even  that  the  feoffee  should  permit 
him  to  receive  them^  would  make  an  executed  use ;  because,  in  order 
to  carry  it  into  efiect,  the  trustee  need  not  be  in  possession.  But  in 
order  to  receive  rents  and  profits  for  another's  use,  the  trustee  must 
have  the  legal  estate.  If  this  is  in  the  cestui,  a  mere  power  in.  trust 
to  the  trustee  is  of  no  effect,* 

12.  In  case  of  a  deme,  whether  the  trustee  or  the  cestui  shall  take 
the  legal  estate,  will  depend  upon  the  intention  of  the  testator  as 
appearing  from  the  circumstances  of  the  case.  If  the  trustee  is  to  do 
any  act  requiring  a  legal  estate,  it  will  vest  in  him,  notwithstanding  he 
is  to  permit  the  cestui  to  receive  the  rents  and  profits.  Thus,  where 
the  trustee  is  to  pay  annuities,  or,  after  deducting  taxes,  repairs,  and 
expenses,  to  pay  over  the  surplus,  or  to  apply  the  rents  and  profits  to 
the  maintenance  and  education  of  a  son ;  the  trustee  takes  a  legal 
estate.*  '^ 

13.  And  the  same  test  of  intention  has  been  appKed  to  a  amr 
veyance. 

14.  A  conveys  land  to  B,  C  and  D,  selectmen  of  the  town  of  N., 
habendum  to  them  or  their  successors,  in  trust  for  the  use  of  N.  for- 
ever ;  upon  the  condition,  however,  that  if  A  shall  support  himself 
.and  indemnify  the  town  against  his  support,  the  deed,  as  also  a  bond 
conditioned  for  such  support,  to  be  void.  Held,  that  as  the  bond  be- 
longed to  B,  C  and  D,  not  to  the  town,  and  as  the  deed  was  merely 
collateral  to  the  bond,  such  construction  should  be  given  to  the  for- 
mer, as  would  best  effect  its  object,  according  to  the  presumed  inten- 
tion of  the  grantor ;  and  therefore  B,  C  and  D  took  «  trusty  not  an 
executed  use.' 

15.  A,  holdmg  a  note  and  mortgage  against  B,  devises  them  to  C, 
B's  son,  on  condition  that  he  allow  B  to  occupy  the  land  for  life,  and 
upon  the  trust  of  supporting  certain  persons  named.  Held,  this  was  a 
trust,  not  an  executed  use,  and  that  B  had  no  legal  life-estate  liable 
to  be  taken  by  his  creditors.* 

16.  Where  a  cestui  que  trust  is  a  married  woman,  and  the  provi- 
sion is  made  for  her  separate  benefit,  cleariy  and  distinctly,  the  law 
usually  vest3  the  legal  estate  in  the  trustee,  and  gives  her  only  an 
equitable  mterest,  becanse  this  will  best  effect  the  object  in  view. 

17.  A  mother,  in  consideration  of  love  and  good  will  for  her  daugh- 
ter, a  married  woman,  conveys  land  to  one  **  m  trust,  and  for  the  sole 
use  and  benefit "  of  the  daughter  during  her  Ufe.    Held,  a  trust  estate.* 


^  Bro.  Abr.  Feoffinent  a]  Use,  52.  Brooffhton  «.  Lanffley,  2  Ld.  Raym.  873.  Wood 
V.  Wood,  5  Paige,  114.   it  Pick.  460.    4  Watts,  109.    16  Pick.  390. 

*  Feanie*s  Chpin.  428.  Chapman  «.  Blmett,  For.  146.  Shapland  v.  8miUi,  1  Bro. 
Bfo.  R.  75.    Silyester  v.  Wilwn,  2  T.  R.  444. 

s  Norton  «.  Leonaid,  12  Pick.  163.    16  Pick.  330. 

«  MerriU  v.  Brown,  12  Pick.  316.     ,  •  Ayer  «.  Ayer,  16  Pick.  327. 
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18.  Devise  in  trust,  for  the  equal  use  and  b^efit  of  the  lour  sisters 
of  the  testator,  two  of  whom  were  femes  covert,  in  fee,  to  be  managed 
as  the  trustees  should  think  most  for  the  interest  of  the  parties.  Held, 
a  trust.' 

19.  Devise  to  trustees  and  their  heirs  in  trust  for  a  married  woman 
and  her  heirs ;  and  that  the  trustees  should,  from  time  to  time,  pay 
and  dispose  at  the  rents  to  the  said  married  woman,  without  the  inter- 
meddling  of  her  husbaod.     Held,  a  trust  and  not  an  executed  use." 

20.  Devise  of  rents  to  a  married  woman  for  life,,  to  be  paid  hj  the 
executors  into  her  own  hands  without  the  intermeddling  of  her  bus- 
band.  Lord  Holt  held,  that  the  trustees  took  the  legal  estate.  The 
other  judges  thought  otherwise.' 

21.  Devise  to  trustees  and  their  heirs,  in  trust  to  pay  several  lega^ 
cies  and  annuities,  and  then  to  pay  the  surplus  rents  into  the  proper 
hands  of  a  married  woman,  and  after  her  death,  that  the  trustees 
should  stand  seised  to  the  use  of  the  heirs  of  her  body.  Held,  during 
her  life,  the  trustees  took  a  legal  estate ;  but  after  her  death  a  use  was 
executed  in  her  heirs.^ 

22.  In  such  cases,  it  is  held,  that  the  trustees  take  the  legal  estate 
by  way  of  an  executed  use.* 

23.  A  testator  devised  to  his  grand-children,  the  children  of  A,  his 
daughter,  all  his  estate,  to  be  equally  divided  between  them  at  her 
death.  He  also  devised  the  use  of  the  estate  for  the  support  of  A  and 
her  children,  during  her  life ;  and  to  carry  into  effect  this  provision,  be 
appointed  A  and  B  trustees  of  the  estate.     Held,  a  trust  estate.* 

24.  A  conveyance  or  devise  to  trustees  and  their  heirs,  in  trust  to 
sell  or  mortgage,  to  raise  money  for  payment  of  debts,  passes  the 
whole  legal  estate  to  the  trustees ;  so  that  a  subsequent  limitation  in 
trust  gives  only  an  equitable  mterest  to  the  cestui. 

25.  Devise  to  trustees,  their  heirs  and  assigns  in  tnist,  that  thqr 
and  their  heirs  should  first,  by  the  rents  and  profits,  or  by  sale  or 
mortgage,  raise  money  for  payment  of  debts ;  after  which,  to  the  trus- 
tees, for  five  hundred  years,  without  impeachment  of  waste,  upon 
divers  trusts.  After  the  termination  of  this  term,  devise  to  the  trus- 
tees, their  heirs  and  assigns ;  they  to  stand  seised  in  trust  to  uses  as 
follows  :  for  one  moiety  "  I  give  and  devise  to  the  use  and  behoof  of 
A  for  life,"  &,c.  Held,  A  took  only  an  equitable,  not  a  legal,  inter- 
est ;  because  the  whole  legal  estate  passed  to  the  trustees,  and  would 
have  passed  even  without  mention  of  their  heirs,  as  necessary  to  the 
execution  of  the  trust ;  and  no  legal  remainder  could  therefore  be 
limited  upon  it.'' 


1  Bass  V.  Scott,  2  Lei^h,  356.  '  NerUl  v.  Saonden,  1  Ver.  415. 

'  SouUi  V.  AUen,  5  Mod.  101.  lb.  eS.    1  Salk.  298. 

«  Say  V.  Jones,  1  Abr.  Eq.  363.    3  Bro,  Pari.  Cas  113. 

»  Harton  v.  Harton,  7  T.  R.  668.  *  Doiiald«  «.  Plumb,  8  Conn.  447. 

'  Bagriiaw  •.  Speneer,  1  CoU.  Juiid.  378.    (Wri^t  o.  Peaiion,  Feaiae,  126  > 


Digitized  by  VjOOQ IC 


Chap.  XXIL]  IVttffe.    Express  I\rmU.  995 

86.  Conveyance  to  the  use  of  trustees  and  their  heirs,  m  trust  to 
sell,  and  with  the  proceeds  purchase  other  lands  to  be  settled  upon 
the  grantors ;  with  a  proviso,  that  until  a  sale  were  made,  the  rents 
should  be  received  as  before.  Held,  the  use  of  the  estate  was  exe* 
cuted  in  the  tnistees,  and  that  the  proviso  did  not  reserve  any  legal 
interest  or  title  to  the  grantors.* 

27.  But  where  the  legal  estate  is  vested  in  a  trustee  for  the  accom-* 
nment  of  particular  purposes,  it  will  cease  when  those  purposes 

have  been  effected,  and  a  use  will  be  executed  in  the  party  who  is 
next  beneficially  interested.  This  has  been  already  seen  in  some  of 
the  cases  relating  to  married  women. 

28.  Devise  to  trustees,  in  trust  from  the  rents,  &c.  to  pay  two  life« 
annuities ;  after  payment  thereof,  in  trust,  from  the  residue  of  the  rents 
to  pay  to  A  a  certain  sum  in  trust.  After  payment  of  the  annuities 
and  said  sum,  devise  to  B  for  life.  The  trustees  were  empowered  to 
grant  building  and  other  leases.  Held,  the  trustees  took  the  legal 
estate  for  the  lives  of  the  annuitants,  with  a  term  in  remainder  suffi- 
cient to  raise  the  sum  mentioned,  subject  to  which  B  took  a  legal  ea* 
tate  for  life.' 

29.  A  conveyance  was  made  in  New  York,  before  the  Revised 
Statutes  were  passed,  to  A  in  fee,  in  trust  for  her  daughter,  B,  in  fee, 
provided  she  did  not  die  under  age,  and  without  bsue ;  if  she  did,  then 
for  the  sole  use  of  A  in  fee.  A  dies  in  the  minority  of  B,  leaving  B 
her  sole  heir.  Held,  the  trust  ceased  with  A's  death,  and  the  abso- 
lute estate  vested  in  B.' 

30.  Devise  of  a  certam  sum  to  be  for  the  separate  use  of  A,  the 
daughter  of  the  testator,  and  the  wife  of  B,  for  her  life,  free  from  the 
debts  of  B,  B  died,  and  A  married  a  second  husband.  The  trust 
for  the  separate  use  of  A  ceased  with  the  death  of  B.^ 

31.  Conveyance  in  trust  for  the  separate  use  of  A  for  life,  remam- 
der,  upon  her  death,  to  such  child  or  children  of  A  as  may  be  then 
living,  or  who  shall  marry  or  attain  twenty-one  years.  Held,  this 
created  an  executed  trust,  and  a  vested  legal  estate,  in  A's  children 
on  her  death.' 

32.  Upon  a  similar  principle,  a  trust  estate,  created  for  the  benefit 
of  the  cestui,  may  be  terminated  or  converted  into  a  legal  estate,  in 
consequence  of  some  act  done  by  such  cestui,  which  vests  his  interest 
in  thiixl  persons. 

33.  A  testator  devised  property  to  trustees,  to  be  applied  to  the 
support,  be  of  A  for  life,  as  they  should  think  proper ;  the  applica- 
tion for  his  benefit  to  be  at  their  entire  direction  ;  and  A  to  have  no 
power  in  any  way  to  sell,  mortgage,  or  anticipate  the  rents.  A,  be- 
ing msolvent,  made  an  assignment  under  the  insolvent  act  to  B.  The 
Court  of  Chancery  decreed  a  conveyance  of  the  land  to  B.' 

1  Keen  v.  Deardon,  8  E.  248.  *  Doe  v.  Sinipeon,  5  E.  163. 

>  Dekay,  4  Paige,  403.  *  Benson  v.  Benton,  6  Sim.  126. 

•  Spanno.  Jenmnga,!  HiU*a  Cha.  324.       •  Green  «.  Spieer,  Tarn.  396. 
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34.  Where  lands  are  devised  in  trust,  merely  subjecting  them  to 
payment  of  debts  will  not  vest  a  legal  estate  in  the  trustee. 

35.  Devise  of  real  and  personal  estates  to  trustees  and  their  heirs ; 
to  the  intent  that  they  should  first  apply  the  personal  estate  in  pay- 
ment of  debts;  and  as  to  the  real  estates,  subject  to  debts,  devise  to 
A  for  life,  &c.  Held,  as  there  was  nothing  to  show  that  the  trustees 
were  to  be  active  in  the  payment  of  debts,  although  convenience 
would  so  suggest,  they  did  not  take  the  legal  estate.' 

36.  The  third  case  in  which  the  trustee  takes  the  legal  and  the 
cestui  only  an  equitable  interest,  is  where  the  estate  limited  to  the 
former  is  less  than  a  freehold,  and  therefore  not  executed  in  the  cestui 
by  the  statute  of  uses,  which  makes  use  of  the  word  seised,  a  word 
applicable  only  to  freehold  estates.* 

37.  The  English  Statute  of  Frauds  (29  Cha.  II.,  c.  3,  s.  7)  re- 
quires all  creations  or  declarations  of  trusts  in  real  estate  to  be  mani- 
fested  and  proved  by  some  writing  signed  by  the  party,  or  by  his  last 
will.  Parol  trusts  are  contrary  to  the  letter  and  spirit  of  the  Statute 
of  Frauds,  and  are  calculated  to  let  in  all  the  litigation,  uncertainty 
and  mischief  which  that  act  intended  to  prevent.' 

38.  It  is  said  that  this  statute  did  not  extend  to  die  Provinces,  and 
was  never  adopted  in  the  State  of  Massachusetts.*  But  a  similar 
provision  has  been  made,  it  is  believed,  in  nearly  every  Slate  of  the 
Union. 

39.  In  Ohio,  before  the  Statute  of  Frauds,  passed  in  1810,  a  paiol 
trust  was  good. 

40.  In  North  Carolma,  parol  declarations  of  trust  are  valid.*  So 
also,  in  some  cases,  in  Pennsylvania.  (See  p.  208).  But  the  de- 
claration must  be  made  by  the  grantor  of  the  estate.  If  made  by  the  * 
nominal  grantee,  it  will  be  invalid,  unless  founded  on  the  consideration 
that  the  purchase  money  was  paid  by  the  cestui ;  and  in  that  case  it 
is  superfluous^  because  a  trust  results  by  implication.* 

41.  A  trust,  in  order  to  be  valid,  need  not  he' created  by  writing ; 
it  IS  sufficient  that  there  is  any  written  evidence  of  its  existence  ;  as, 
for  instance,  a  letter  signed  by  the  Irustee,  and  acknowledgmg  the 
trust.  But  such  acknowledgment  must  show  not  only  the  existence, 
but  the  precise  nature  and  terms  of  the  trust.^ 

42.  If  the  writing  be  lost,  its  contents  may  be  proved  by  paiol  evi- 
dence, as  in  other  cases.* 


}  Kenriek  v.  Beauoletc,  3  B.  &  P.  175.    {Jenifer  «.  Beard,  4  Har.  A,  McHenry,  73). 
>  Bac.  Read.  42.    Dyer,  369  a. 
»  Per  Sergeant  J.  5  Watts,  452. 
«  RnaaeU  v.  Lewia,  ^  Pick.  508. 

•  Fleming  r.  Donahoe,  5  Ham.  256.    Foy  v.  Foy,  2  Hayw.  131. 
«  Kisler  «.  Kisler,  2  Watts,  324. 

V  Forster  v.  Hale,  3  Yes.  jun.  696.    Fisher  «.  Fields,  10  John.  495.    4  Piek.  H. 

•  Orleans  v.  ChaUiam,  2  Piek.  29. 


Digitized  by  VjOOQ IC 


Cbap.  XXIL]  Tmtts.    Eocpress  IhuU.  307 

43.  A  pamphlet  published  by  the  trustee  was  held  a  sufficient  de- 
clafation  of  the  trustJ 

44.  A  written  acknowledgment  of  a  trust  created  by  parol,  will  bind ' 
a  purchaser  firom  the  trustee.' 

45.  A  gives  a  bond  to  B  to  secure  an  estate  to  him,  and  B  enters. 
This  is  a  sufficient  creation  or  declaration  of  trust.* 

46.  A  conveys  land  to  B,  and  B  gives  back  an  unsealed  writing, 
stating  that  B  had  paid  A  a  certain  sum  and  taken  a  deed  of  the  land, 
and  had  agreed  to  let  A  ^^  have  the  improvement  or  sell,  provided  he 
should  pay  said  sum  in  three  years  and  interest."  The  land  was 
worth  more  than  the  sum  named.  Held,  the  word  paid  should  be 
construed  to  mean  kni  or  advanced ;  that  the  effect  of  the  agreement 
in  regard  to  a  sale  was,  to  authorize  A  to  negotiate  for  such  sale,  and 
an  engagement  by  B,  he  having  the  legal  estate,  to  carry  it  into  effect ; 
and  that  B  held  in  trust  for  A.^ 

47.  A,  by  a  covenant,  authorizes  B  to  convey  his  (A's)  land,  and 
retain  one  third  of  the  money  or  property  received  for  it,  as  a  com- 
pensation for  hb  services.  B  covenants  to  pay  and  deliver  to  A  the 
other  two  thirds.     Held,  a  good  declaration  of  trust.' 

48.  An  act  of  the  Legislature  may  operate  as  the  creation  or  de- 
claration of  a  trust.  Thus,  the  State  of  North  Carolina  havmg  made 
provision  in  public  lands  for  the  revolutionary  officers  and  soldiers — 
held,  an  equitable  fee  simple  in  the  lands  thereby  vested  in  the  latter, 
and  the  State  became  a  trustee  with  the  usual  liabilities  incident  to 
that  office.* 

49.  An  admission  of  a  trust  by  an  answer  in  Chancery  is  sufficient 
to  bind  the  trustee. 

*  50.  A,  in  consideration  of  £60,  made  an  absolute  conveyance  to 
B.  A  brings  a  bill  in  Equity  to  redeem.  B,  in  his  answer,  insisted 
that  the  deed  was  absolute,  but  confessed  that  after  pajrment  of  the 
£80  and  interest,  he  was  to  hold  in  trust  for  A's  wife  and  children. 
Held,  this  was  a  legal  declaration  of  trust.^ 

51.  Where  an  execution  was  levied  on  rents  and  profits  for  a 
term,  and  the  creditor  afterwards  executed  a  written  unsealed  instru- 
ment, reciting  that  the  note  on  which  the  judgment  was  founded  be- 
longed to  another  in  part,  and  promising  to  pay  him  the  rents  and 
profits,  or  aUow  hun  the  use  and  improvement  of  the  estate  after  satis- 
fying bis  own  debt ;  held,  a  sufficient  declaration  of  trust.' 

52.  Such  declarations,  however,  must  be  under  the  party's  hand, 
and  clear  and  explicit.  Thus,  letters  addressed  by  a  son  to  hb 
father  and  brothers,  equivocal  in  their  language,  were  held  insufficient 


>  BaneU  v.  Joy,  16  Mass.  223.  *  Aimstroiiffv.  Campbell,  3  Terg.  201. 

«  Rutledge  v.  Smith,  1  McCord's  Cha.  119.  •  Pinaon  r.  Ivey,  1  Yerg.  296. 

*  Orleans  ».  Chatham,  2  Pick.  29.  '  Hampton  r.  Spencer,  2  Vem.  288. 

«  Scituate  v.  Hanover,  16  Pick.  222.  *  Arms  v.  Ashley,  4  Pick.  71. 
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to  proTe  that  die  former  held  an  estate  which  he  bought  at  a  sale  on 
execution  against  the  father,  in  trust  for  the  latter.  So,  widi  loose 
accounts,  in  which  the  father  was  charged  and  credited  in  connection 
with  such  purchase.^ 

53.  Parol  evidence  is  admissible  to  control  or  explab  such  ambi- 
guous declarations/ 

54.  It  has  been  held  in  the  United  States  Court,  that  if  a  grantee, 
in  an  account  subsequently  stated,  credit  the  grantor  with  the  proceeds 
of  sale  of  a  part  of  the  land,  this  raises  a  trust.' 

55.  A  trust  cannot  be  established  by  parol  evidence,  even  though 
this  goes  to  confirm  other  written  evidence,  in  showing  the  title  to  the 
land  not  to  be  in  the  supposed  trustee,  or  to  rebut  parol  evidence,  which 
shows  a  fraudulent  conveyance  by  such  trustee. 

56.  A,  the  husband  of  B,  conveys  to  C  her  father,  all  his  interest 
in  her  land,  for  a  nombal  but  no  actual  consideration.  C,  being  in- 
solvent., afterwards  reconveys  to  B,  taking  her  note  for  a  small  sum, 
with  the  mutual  intent  to  protect  the  land  fiom  creditors.  The  land 
is  afterwards  taken  by  C's  creditors.  A,  upon  conveying  to  C,  gave 
him  a  bond  against  exercising  any  control  over  B's  estate.  B  always 
occupied  the  land.  Held,  no  trust  was  legally  proved,  which  would 
constitute  a  valuable  consideration  for  the  deed  of  C  to  B,  and  that 
C's  creditors  should  hold  the  land.^ 

57.  It  has  been  held  in  Massachusetts!,  that  the  statute,  establishing 
Chancery  jurisdiction  of  trusts,  had  no  efiect  upon  the  prior  statute 
which  excludes  parol  evidence  of  them.' 

58.  It  is  held,  that  where  a  transaction  may  be  viewed  as  '^  ex 
maleficio,"  as  where  one  purchases  at  sheriff's  sale  in  trust  for 
another,  and  refuses  to  fulfil  it — ^the  Statute  of  Frauds  does  not  apply. 
But  where  an  execution  plaintiff  purchased  the  land  sold,  agreeing 
with  the  defendant  to  reconvey  on  payment  of  his  judgment,  and  took 
possession,  greatly  improved,  and  occupied  for  ten  years ;  held,  he 
was  not  bound  to  fulfil  the  trust.' 

59.  In  cases  of  fraud,  accident  or  mistake,  it  seems  Chancery  will 
mterfere  to  enforce  a  parol  trust.  But,  where  A  conveyed  to  B  by  an 
absolute  quitclaim  deed,  expressing  a  valuable  consideradon^  it  was 
held  ifa  Chancery,  that  A  could  not  prove  by  parol  evidence,  either 
according  to  the  common  law  or  the  Statute  of  Frauds,  an  agreement 
by  which  B  was  to  hold  in  trust  for  him,  and  subsequently  execute  a 
writing  to  that  effect ;  and  that  B  acknowledged  the  agreement,  and 
was  solicitous  to  have  it  fiilfilled.  but  by  negligence,  accident,  or  some 
unaccountable  cause  of  delay,  the  execution  was  delayed  till  B's 


*  Steere  v.  Steere,  5  John.  Chan.  1.        <  Smith  v.  Lane,  3  Pick.  205. 
«  lb.  »  Black  9.  Block,  4  Pick.  S34. 

'  PrevoBt  V.  Gratz,  1  Pet.  Ctr.  366.         «  Graham  v.  Donaldson,  5  Watts,  451-3- 
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death.    And  as  the  evkleoce  went  to  show  an  exprtss  trutty  it  would 
not  sustain  the  claim  of  an  equitable  lien  for  advances  of  money .^ 

60.  If  a  trustee  executes  a  trust  created  by  parol,  he  will  be  bound 
by  it.' 


CHAPTER  XXIII. 


TRUSTS.    IMPLIED  AND  KESTJLTING  TRUSTS, 


1.  Implied  truats — not  within  the  Statute 

of  Frauds, 
3.  How  proved. 
6.  General  claaaificstion  of. 
8.  Distinction  between  an  express  ^d 

implied  trust. 
9*  Cannot  contradict  a  deed. 
10.  Contract  to  convey  land. 
12.  Purchase  by  one  person  with  the  mo- 
ney of  another ;  parol  evidence,  &c. 
28.  Cases  not  within  the  rule, 
34.  Aliens. 

36.  Rules  in  difierent  States. 
40.  Paichase  with  trust  money. 


43.  Election  of  cestui. 

44.  Conveyance  without  consideration. 
49.  Declaration  of  trusts  in  part. 

63.  Consideration  to  be  determined  after- 

wards. 

54.  Trusts  illegal,  &c. 

55.  Trusts  failing  or  exhausted. 

56.  Trusts  to  be  afterwards  appointed. 

57.  Renewal  of  leases,  &c.  m  trustee's 

name. 

64.  Conveyance  obtained  by  fraud. 

65.  Conveyance  to  a  father  in  the  name 

of  a  child. 
6S.  Conveyance  to  husband  and  wift,  &o 


1.  Implied  trusts  are  those  which  arise  or  are  created,  uot  by 
express  act  or  declaration  of  parties,  but  by  construction  or  implica- 
tioQ  of  law.  These  are  not  affected  by  the  English  Statute  of  Frauds, 
or  by  the  American  statutes  on  the  same  subject,  being  in  general 
specially  excepted  from  their  operation,  or,  if  not,  held  to  be  excepted 
by  necessary  intendment  ;*  and  may  be  created  since  as  before  that 
statute  without  any  instrument  in  writing.  They  are  usually  called 
reiulting  trusts.' 

2.  It  is  said,  that  an  implied  trust  is  more  difficult  of  proof,  but 
when  proven  has  the  same  effect  as  an  express  one.^ 

3.  It  was  said  by  Liord  Nottingham,  '^  the  law  never  implies,  the 
Court  never  presumes,  a  trust,  but  in  case  of  absolute  necessity. 


>  Dean  v.  Dean,  6  Conn.  285. 

*  Elliott  V,  Morris,  Harp.  Equity,  281. 

»  Walk.  Intro.  311.    5  Watte,  2f.    1  GiU  &  John.  297.    3  Hayw,  57. 
^  Miami  Ex.  Co.  v.  Bank  of  United  States,  Wright,  249. 

*  The  Rhode  Island  Statute  contains  no  ezception,  bul  tbif  it  implied.    1  Sunm. 
186^7. 
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Odierwise,  the  Lord  Chancellor  might  coDstrae  or  presome  anj  i 
in  England  out  of  his  estate." ' 

4.  A  £stinguished  commentator  remarks,  that  this  is  too  strong 

language,  and  suggests  the  following  substitute. 

5.  "  A  trust  is  never  presumed  or  implied  as  intended  by  the  par- 
ties, unless,  taking  all  the  circumstances  together,  this  is  the  fair  and 
reasonable  interpretation  of  their  acts  and  transactions."  * 

6.  Implied  trusts  are,  1.  those  which  stand  upon  the  presumed 
intention  of  the  parties ;  2.  those  independent  of  such  intention,  and 
forced  upon  the  conscience  of  the  party  by  operation  of  law,  as  in 
case  of  fraud  or  notice.* 

7.  It  is  remarked  by  the  Court  in  Pennsylvania,  that  in  England 
there  are  two  kinds  of  resulting  trusts.  1.  Where  a  deed  is  made  to 
A,  but  the  purchase  money  is  B's,  the  purchaser's ;  in  which  case,  a 
trust  results  to  B.*  2.  Where  trusts  are  expressly  declar^  for  a  part 
of  the  estate ;  and  then  a  trust  results 'for  the  residue.  There  are  other 
cases,  where  a  specific  lien  is  allowed,  upon  land  purchased  in  part 
with  money  withdrawn  from  a  trust  fund.  But  these  are  not  techni- 
cally resulting  trusts.* 

8.  The  distinction  between  express  and  implied  trusts  has  been 
thus  stated.  A  trust,  which  results  to  a  purchaser  by  operation  of 
law,  must  be  a  pure  unmixed  trust  of  the  ownership  and  title  of  the 
land  or  estate  itself.  Where  there  is  a  mere  interest  in  the  prcx^eds 
or  a  lien  upon  the  land  as  security,  or  a  claim  upon  the  money  to  be 
raised  by  a  sale  or  mortgage  of  it ;  these  are  subjects  of  express  agree- 
ment, and  require  potential  ownership  in  the  trustee.  They  are  too 
complex,  and  partake  too  much  of  the  nature  of  contracts,  to  belong  to 
the  class  of  pure  and  simple  trusts,  the  sole  operatbn  of  which  is  to 
vest  the  estate  in  the  actual  purchaser,  in  exclusion  of  the  nominal 
grantee,  and  not  to  regulate  the  equitable  rights  and  interests  of  those, 
for  whose  benefit  the  legal  owner  may  be  under  a  moral  obligation  to 
hold  or  apply  it.  An  implied  trust  seems  often  to  partake  of  the 
character  of  an  executed  ttse,  being  saleable  on  execution  and  authoriz- 
ing an  ejectment  against  the  trustee.^ 

9.  In  general,  no  resulting  trust  can  arise  in  contradiction  to  the 
terms  of  a  deed.* 

10.  It  has  been  already  seen,  (p.  18)  that  Equity  regards  money, 
which  has  been  agreed  to  be  turned  into  land,  as  land.  From  this 
principle  arises  an  important  class  of  implied  trusts.^    After  a  contract 


1  Cook  V.  Fountain,  3  Swanat.  585.     (1  J.  J.  Mar.  3.    1  Bibb,  609.) 

*  2  Story's  Comm.  on  Equ.  439  *  lb.  438. 

«  Killer  r.  Eisler,  2  Watto,  324.  •  Wbite  v.  Carpenter,  2  Puge,  23S-9. 

*  1  Sumn.  188.  '  1  Cha.  Ca.  39.    9  Mod.  78. 

*  A  pays  with  fi's  money,  and  takes  a  deed  to  himself.  No  trust  results.  *  A  pays 
with  his  own  money,  and  takes  the  deed  to  B.  This  makes  a  resoltixtf  tmsL  (Bnt  Me 
2  Story,  445.) 
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ibr  oonyeyance  of  laad,  the  holder,  until  a  coavejrance  is  actuaUjr 
made,  becomes  a  trustee  for  the  other  party. 

11.  After  payment  of  the  price,  if  the  vendor  and  purchaser  con* 
spire  to  protect  the  land  from  creditors  of  the  latter,  Chancery  will 
give  relief.' 

13.  Where  one  person  pays  the  money  for  the  purchase  of  land, 
but  the  conveyance  is  made  to  another,  the  former  has  a  resulting 
trust  in  the  land.  So  also,  where  a  joint  conveyance  is  made  to  both, 
whether  to  bold  concurrently  or  successively ;  and  such  payment  of 
the  money  may  be  proved  by  parol  evidence** 

13.  But  ibe  money  must  be  paid  befor^  or  at  the  time  of  the  con- 
veyance, in  order  to  rabe  a  resulting  trust.  A  subsequent  advance 
of  money,  eitfaer  to  the  grantee  or  the  grantoT)  may  be  evidence  of  a 
new  loan,  or  the  ground  of  some  new  agreement ;  but  will  not  attach, 
by  relation,  a  trust  to  the  original  purchase ;  for  the  trust  arises  out  of 
the  circumstance,  that  the  moneys  of  the  real,  not  the  nominal,  pur* 
chaser,  formed  at  ike  time  the  connderatiou  of  that  purchase,  and 
became  converted  into  the  land.'  And  the  mere  chaffing  of  a  third 
person  with  the  price  of  the  land  by  the  nominal  purchaser,  will  n6t 
laise  a  trust  for  the  former.^ 

14.  It  is  not  to  be  understood,  that  actual  payment  of  money  is 
neeesMury  to  constitute  a  resulting  trust.  Any  other  valuable  comid' 
eration  will  undoubtedly  have  the  same  effect.  Thus  the  agrieement 
of  one  person  to  form  a  settlement  and  commence  improvements  upon 
lands,  to  be  conveyed  to  another  for  hb  benefit,  is  a  suificient  consid- 
errftioD  to  raise  an  implied  trust  for  the  former.' 

15.  The  payment  of  die  money  by  the  real  purchaser  may  be 
proved  by  parol  evidence.  But  it  must  be  clear  and  undoubted,  of 
80  positive  a  character  as  to  leave  no  doubt  of  the  fact,  and  at  the 
same  time  so  clearly  define  the  trust,  as  that  the  Court  may  see  what 
is  requisite  for  its  due  execution.  Evidence  of  naked  declarations, 
made  by  the  nominal  purchaser,  is  most  unsatisfactory,  being  so  easily 
fabricated,  and  firom  the  impossibility  of  contradicting  it.  And,  on 
the  odier  hand,  the  implication  resultmg  firom  this  fact,  called  by  Lord 
Mansfield  <'  an  arbitrary  implication,"  may  be  rebutted  by  parol  evi- 
dence to  the  contrary.  Before  the  St.  of  Frauds,  a  resulting  trust 
might  be  controlled  l^  a  verbal  declaration  of  trust ;  and,  as  this  stat- 
ute does  not  ia  any  way  affect  implied  trusts,  the  old  law  remains  un- 
altered. M(He  especially  b  such  evidence  admissible  to  rebut  a  re- 
sulting trust,  where  the  purchase  b  made  by  a  father,  part]^  m  the 
name  of  hb  sen,  although  the  fiither,  during  his  life,  took  the  profits  of 


>  Fonyth  v.  Ckirk,  3  Wend.  637. 

*  3  Story,  443.    3  Ventr.  361.    1  Vem.  109.    3  Atk.  71,  160.    Bug.  on  Ven.  3, 
153.    3MU.347. 

*  Botifoid  «.  Burr,  3  John.  Cha  409.    Hozk  «.  Can,  1  Bnmn.  188.    (Seward  v. 
JaekM>n,  8  Cow.  406.) 

«  5  John.  Ch.  19.  *  1  Wend.  636. 
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the  land*  But  paiol  evidence  is  inadmissible  to  rebat  a  tesultiiig 
trust,  arising  from  written  instruments,  unless  the  latter  be  loose  and 
ambiguous.^ 

16.  It  is  said  to  be  doubtful,  whether  parol  evidence  is  admissible  to 
prove  a  resulting  trust,  against  the  answer  of  the  trustee  denying  it. 
And  in  cases  of  this  nature,  the  claimant,  in  opposition  to  the  legal 
title,  should  not  delay  asserting  his  right,  as  a  stale  claim  would  meet 
with  little  attention.'  The  lapse  of  twenty-six  years  has  been  held 
to  bar  the  claim  of  a  resulting  trust.' 

17.  It  has  been  said,  that  the  admission  of  parol  evidence  to  raise  a 
resulting  trust,  where  by  the  deed  the  consideration  is  expressed  to  be 
paid  by  the  nominal  purchaser,  and  there  is  nothing  in  the  deed  which 
implies  the  contrary,  b  limited  to  the  life  of  such  purchaser;  that  even 
his  own  confession  cannot  be  proved  by  the  testimony  of  a  third  per- 
son, but  must  be  made  under  a  judicial  examination  upon  oath,  or  hj 
the  party's  own  answer  in  Equity,  which,  after  his  death,  of  course 
cannot  be  had.  But  Mr.  Sugden  doubts  the  correctness  of  this  opm- 
ion,  and  refers  to  some  very  late  authorities  against  it.  Judge  Story 
thinks,  that  any  declaration  or  confession  made  by  the  party  m  fan 
life  b  sufficient  evidence.  So  also,  any  expression  or  recital  in  the 
deed  itself;  a  memorandum  or  note  made  by  the  nominal  purchaser; 
papers  left  by  him,  and  discovered  after  bis  death ;  and,  it  seems,  his 
answer  to  a  bill  of  discovery.* 

18.  In  New  York  and  Kentucky,  parol  evidence  is  recrived  against 
die  answer  of  the  purc)iaser  denying  the  trust,  and,  it  seems,  even 
after  the  purchaser's  death.  But  such  evidence  shaU  be  received  with 
great  caution.* 

19.  It  has  been  held,  that  a  resuldng  tnist  might  be  proved  bj  evi* 
dence  merely  circumstantial ;  as,  fin*  instance,  the  poverty  of  the 
nominal  purchaser,  and  his  inability  to  pay  fcr  the  estate.'  This,  it 
seems,  must  come  in  aid  merely  of  other  proof. 

20.  A  resulting  trust  may  be  rebutted  as  to  a  part  of  the  land  itself, 
or  a  part  of  the  interest  in  the  land.'' 

21.  It  has  been  said,  that  no  trust  will  result,  unless  the  party  inter- 
ested paid  the  whok  consideration.  This  doctrine,  however,  seems  to 
have  been  overruled  in  England,'  and,  in  Pennsylvania,  a  purchase 
with  trust  money,  in  whole  or  in  part,  gives  to  th»  owner  of  the  mon^ 
a  proportional  interest  in  the  land.    So  in  Kentucky,  where  slaves 


■  Malin  v.  Malin,  1  Wend.  eSl5,  Finch  v.  Finch,  15  Ve«.  43.  JLampInfffa  o.  Lun- 
plngh,  1  P.  WniB.  111.  1  John.  Cha.  59 ;  2, 416.  4  Des.  Cha.  491.  2  Sag.  153.  Bel- 
luit «.  Compton,  2  Vem.  294.  5John.Ch.l.  4  Har.  A;  John.  551.  3  Mas.  362.  3Lit- 
teU,399.    2  Wend.  109.    2  Sag.  158.    Harrison  v.  Mennomy,  2  £dw.  Cha.  251. 

•  2  Sag.  154-5.     (Fisher  «.  Tacker,  1  M'Cord's  Cha.  16^76.) 
'  Shaver  «.  Radley,  4  John.  Ch.  316. 

•  2  Story,  444  n.    Lloyd  v.  Spillet,  2  Atk.  150  n.    2  Sag.  156-7. 

•  Bojd  e.  M'Lean,  1  John.  Ch.  582.    SneUing  v.  Utterback,  1  Bibb.  609. 

«  Willis  V.  WiUis,  2  Atk.  71.  7  Benbow  v.  Townsend.l  My.  &;Keen,506. 

•Crop  O.Norton,  9  Mod.  235.    Wray  «.  Steel,2  Ves.  A;  Beam.368.    3  Mas.  364. 
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were  purchased  bf  A,  mpart^  with  the  money  of  B ;  held,  a  tnist 
nsuhed  to  B  pro  UmteJ 

22.  It  is  held  in  New  York,  that  to  constitute  a  resulting  trust,  the 
transaction  must  vest  an  absolute  title  in  the  cestui,  making  the  trus- 
tee a  mere  conduit  pipe  or  channel  to  convey  the  estate  to  him.  It  is 
not  sufficient,  that  tinder  a  contract  with  the  trustee  the  cestui  is  to 
baye  a  lien  upon  the  estate,  or  a  share  in  the  proceeds  of  sale.  Nor 
can  there  be  a  resultiBg  trust  y^r  a  certain  amount  of  money.  If  the 
trust  results  only  in  part,  it  must  be  for  a  specified  portbn  of  tbe 
estate,  so  as  to  4nake  the  parties  tenants  in  common/ 

23.  But,  in  the  same  State,  if  a  part  only  of  the  purchase  money 
be  paid  by  the  cestui  que  trust,  the  land  will  be  chaiged  with  the 
money  advanced,  pro  Umto.^ 

24.  It  has  been  held,  that  where  a  partjier  buys  real  estate  in  his 
own  name  with  partnership  funds,  without  any  previous  agreement 
with  his  co-partners,  although  the  joint  business  is  that  of  dealing  in 
lands,  there  is  no  resulting  trust  in  fiivor  of  the  latter.  Hence,  a  note, 
given  by  the  fonner,  in  his  own  name,  for  such  purchase,  does  not  bind 
the  latter.^ 

25.  But  a  oontraiy  doctrine  has  been  held  in  Pennsylvania  and 
Kentucky ;  and  in  Equity,  land  purchased  with  partnership  funds  and 
on  joint  account,  b  held  partnership  property  ;  and  though  the  grantees 
be  called  tenanis  in  common^  parol  evidence  is  admissible  to  prove  the 
fiusts,  and  rebut  the  very  slight  presumption  arising  fiom  this  phrase.* 

26.  So  it  has  been  held  in  Pennsylvania,  that  if  A  buy  land  in  his 
own  name,  under  an  "agreement  that  B  shall  be  equally  interested  with 
him,  they  are  tenants  in  common.* 

27.  Tbou^  the  evidence  shows  that  a  part  of  the  land  conveyed 
was  intended  as  a  gifl ;  if  a  consideration  was  paid  for  another  part — 
the  whole  being  included  in  one  deed,  which  expresses  a  consideratioa 
generally  ;  there  is  a  resulting  trust  for  the  whole.^ 

28.  A  grantor  with  warranty  cannot  set  up  a  trust  for  himself,  on 
the  ^ound  of  an  interest  m  the  purchase  money,  as  being  the  pro- 
ceeds of  sale  of  other  land,  in  which  the  alleged  trustee  had  only  a  life 
mterest,  and  <>f  winch  the  grantor  owned  the  reversion.' 


>  Kialer  «.  Killer,  2  Watto,  324.    3  Bibb.  15. 

«  White  V,  Carpenter,  2  Paige,  238.  »  2  John.  Cba.  410. 

«  ForBYth  'o.  COark,  3  Wend.  637.    Pitts  «.  Waogh,  4  Mass.  424^ 

•  PhillilNi  «.  Cramond,  Whart.  Diir.  580.  Hart  «.  Hawkins,  3  Bibb.  508.  Hoiie 
V.  Carr,  I  SoAm.  182.    2  Wash.  C.  C.  441. 

■  Stewart  o.  Brown,  2  Ser.  &  R.  461.  ^  Malin  v.  Malin,*  1  Wend.  653. 

•  Sqnire  «.  H«rder,  1  Paige,  494. 

•  This  case  relates  to  the  notorioos  Jemima  Wilkinson,  called  by  her  followers  "  the 
UniTersal  Friend."  Hiej  supposed  that  her  peculiar  character  and  office  disqualified 
her  to  hold  property  in  her  own  name.  The  counsel  who  argued  agunst  the  trust 
remarked,  tnat  her  followeis  were  the  only  witnesses  for  the  trust  '<  They  belie?ed 
they  were  testifying  in  a  controyersy  between  their  God  and  a  mortal ;  and  can  it 
be  supposed  they  Delieved  they  sinned,  when  they  obeyed  the  mandates  of  their 
Deity,  uttered  not  fiom  Sinaiy  but  from  tne  month  of  their  God  ?" 
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99.  Where  land  owned  by  two  p^^ns  is  conveyed  to  a  thirds  aod 
reconveyed  to  one  of  the  grantors,  the  other  grantor  has  no  resulting 
trust  in  the  estate. 

30.  The  wife  of  A  ownbg  lands  in  tail|  they  join  in  a  conveyaeeo 
to  B  in  fee,  wlu)  reconveys  to  A  in  fee.  More  than  a  year  after* 
wards,  A  conveys  to  C.  Upon  a  bill  in  Equity  by  a  creditor  of  A  to 
set  aside  the  last  conveyance,  as  fiaudulent  against  creditors>  held,  wj 
trust  could  arise  out  of  these  conveyances  for  A's  wife  and  childreay 
and  that  such  trust  was  not  legally  proved  by  a  declaratioD  of  it  in 
the  answer  to  the  l»ll,  which  could  have  only  the  w^gbt  of  paiol 
evidence^^ 

81.  The  principle  of  a  resulting  trust,  as  arising  from  the  payment 
of  the  purchase  money  by  one,  and  a  conveyance  to  another,  is  noC 
applicable,  where  one  man  buys  land  merely  to  benefit  another,  and 
admits,  that  if  the  latter  will  re-pay  hiin  the  purchase  money,  be  will 
convey  the  land ;  or  where  a  man  verbally  employs  an  agent  to  pur- 
chase land  for  him,  but  pays  no  part  of  the  price.  These  facts  eon- 
stitxite  a  mere  coimentionid  trust,  or  trust  by  contract,  which  is  void 
unless  proved  by  writing.  So,  where  a  conveyance  is  executed  edfr- 
ibrmably  to  a  written  agreement,  no  resulting  trust  can  be  raised  by 
parol  evidence.' 

38.  A  and  B  agree,  by  parol,  to  purchase  land ;  A  to  make  the  par- 
chase,  and  B  to  pay  one  half  of  the  price  and  take  one  half  of  the  land. 
This  is  a  case  within  the  Statute  of  Frauds,  and  no  Crust  results  to  B** 
So,  if  A  buy  in  bis  own  name  and  upon  his  own  credit,  the  Statute  of 
Frauds  is  applicable  ;  and  it  cannot  be  proved  by  parc4  evidence,  that 
the  purchase  was  made  for  another's  benefit.^  So>  where  a  son  con^ 
veyed  land  to  his  father,  nominally  as  a  purchaser,  but  in  reality  as  a 
trust,  to  enable  the  father  to  raise  money  for  the  son  by  mortgi^e^ 
and  the  father  died  without  raising  the  money ;  held,  though  the  son 
had  a  lien  for  the  price  of  the  land,  parol  evidence  of  the  trust  was 
inadmissible.  Judge  Story  says,  this  case  stands  upon  the  utmost 
limits  of  the  doctrine  of  the.  inadmissibility  of  parol  evidence  as  to 
resulting  trusts.' 

33.  A  purchase  by  a  third  person  at  sheriff's  sale,  with  die  naoaey 
or  on  account  of  the  judgment  debtor,  raises  a  trust  for  the  latter.* 

34.  No  trust  shall  result  to  an  alien.  It  would  be  a  fraud  upon  the 
rights  of  the  State  and  the  laws  of  the  land.  If  the  alien  is  to  have 
the  proceeds  of  the  land  after  satisfaction  of  certain  express  trusts  by  a 
sale,  the  surplus  etcheatSy  and  may  be  reached  m  Equity  by  ibe  State. 


*  Jones  V.  Sluber,  5  Har.  &  John.  373. 

*  Doraey  v.  Clarke,  4  Har.  A  John.  551.    St.  John  v.  Benedict,  6  John.  Ch.  111. 
>  Parker  «.  Bodley,  4  Bibb.  103.  «  Fowke  «.  Haughtier,  3  Marah.  57. 

*  Leman  «.  Whitley,  4  Rubs.  422.    2  Story  on  £q.  442  n. 

*  Deatly  v.  Mnrphy,  3  Blar.  477.    1  Deoan.  269. 
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Boj  if  the  alien  is  to  have  the  rents  and  profits,  the  State  niay  claim 
^m  in  Equity.^ 

85.  In  New  York,  where,  as  will  be  seen,  the  whole  doctrine  <^ 
Qses^and  trusts  has  been  fundamentally  changed,  no  trust  shall  result 
to  a  party  who  pays  the  purchase  money  for  land,  except  so  far  as  to 
make  the  land  liable  for  his  debts  existing  at  the  time.' 

36.  In  Massachusetts,'  it  is  provided  by  statute,  that  no  trust  shall 
be  valid  without  writing  *^  excepting  such  as  may  arise  or  result  by 
implicatk)n  of  law ;''  and  that  no  trust  shall  be  valid  against  a  subse* 
quent  conveyance  or  seisure  on  legal  process,  unless  the  purchaser  or 
creditor  bad  notice,  express  or  implied. 

97.  It  had  been  previously  decided  in  this  State,  that  payment  of 
the  purchase  money  of  land  raised  no  trust  in  favor  of  the  party  pay- 
ing it,  though  the  grantee  gave  him  a  bond  to  convey  to  his  order. 
Mor  is  there  in  such  case  any  fraud,  which  will  subject  the  land  ta  the 
claims  of  the  creditors  of  the  real  purchaser.  Perhaps  such  a  traas^ 
action  might  constitute  an  unlawful  conspiracy.^ 

38b  The  Court  in  New  Hampshire  remark,'  that  Massachusetts  is 
the  only  State,  where  resulting  trusts  have  not  been  held  to  be  ex- 
cepted firom  the  operation  of  the  Statute  of  Frauds.  In  the  same  case 
they  remark,  that  the  usual  clause  in  deeds,  acknowledging  receipt 
of  the  oonsideratbn,  states  only  who  paid  the  moneys  not  who  otoned 
it.  The  ownership  is  a  mere  inference  or  presumption  from  the  pay- 
ment, and  therefore,  on  general  principles,  may  be  rebutted  by  paid 
evidence.  Besides,  such  clause  is  a  mere  receipt^  which  is  always 
open  to  contradiction.  The  evidence  in  question  does  not  go  to  <Ie^ 
/eat  the  conveyance.  Moreover,  the  Statute  of  Frauds  provides,  that 
no  grant,  assignment,  &c.  of  a  trust  by  any  pertan,  shall  be  valid 
without  a  writing.  But  a  resulting  trust  is  a  mere  creature  of  the 
law.  Hence  it  is  concluded,  that  the  statute*  would  not  apply  to  re- 
flultmg  tnists,  even  if  there  were  no  excepting  clause. 

39.  Similar  observations  have  been  made  by  Judge  Story.'  He 
reroail:s,  in  reference  to  a  resulting  trust,  that  the  parol  evidenoe  decs 
not  establish  any  fact  inconsistent  with  the  legid  operation  of  die 
voids  of  the  deed  ;  but  merely  engrafts  a  trust  upon  the  legal  estate ; 
and  that  the  exception  of  resulting  trusts  from  the  Statute  of  Frauds 
is  merely  affirmative. 

40.  Where  property  is  given  to  one  in  trust  for  the  purpose  of 
buying  lands  for  another's  benefit,  and  he  does  purchase  lands,  Equity 
will  presume  that  he  intended  to  act  in  pursuance  of  the  trust.     So, 


PhiUiiw  V.  Cramond,   "Whart.  Dig.  580.     Leggett  f>.  Dubois,  5  Paige,  114.    3 


Leigh,  492. 
«  I  N.  Y.  Rev.  St.  728.  '  Mass.  Rev.  St  408. 

•  Storer  v.  Batson,  8  Mass.  449.    Jenney  o.  Alden,  12  Mass.  375. 

•  Pritchard  v.  Brown,  4  N.  H.  38I&-400-1. 

•  1  Samn.  186-7. 
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where  one  covenants  to  lay  out  money  in  lands,  or  pay  it  to  tsnutiees  to 
be  thus  laid  out.  But  the  mere  fact  of  his  buying  land  will  not  be 
sufficient  to  create  a  resulting  trust  in  favor  of  the  other  party^  without 
some  other  ground  to  presume  that  the  land  was  purchased  witb*  the 
trust  money.  It  has  been  said,  that  the  evidence  of  this  fact  mnsi  be 
clear.' 

41.  Hence,  where  the  trustee  had  died  after  such  purchase,  leaving 
no  personal  assets,  it  was  held  that  the  party,  claiming  to  be  cestui  que 
trust,  stood  only  on  the  footing  of  a  simple  contract  creditor,  and  had 
no  lien  upon  the  lands  purchased.' 

42.  Where  the  trust  money  is  identified,  a  trust  will  result,  accord- 
ing to  some  authorities,  although  the  investment  is  not  in  pursuance 
but  in  violation  of  the  trust.  But  others  hold,  that  in  such  case  the 
party  interested  has  a  mere  lien*' 

43.  Where  a  trust  results,  in  consequence  of  a  payment  of  the  pur^ 
chase  money  of  land,  either  by  the  cestui  or  another  for  his  benefit, 
the  cestui  may  at  his  election  claim  the  money  instead  of  the  land.* 

44.  Another  case  of  resulting  trust  is  this.  Where  land  is  conveyed 
without  consideration^  express  or  implied,  and  no  other  distinct  use  or 
trust  is  stated  ;  a  trust  results  to  the  grantor.  But  the  consideration 
may  be  either  good  or  valuable.  This  rule  is  conformable  to  the  an- 
cient law  of  uses,  by  which  the  burden  of  proof  was  on  the  feoflfee  to 
show  a  consideration,  and  not  on  the  feoffor  to  show  a  trust  (fiv 
himself.)* 

45.  The  doctrine  of  resulting  uses  (see  supra  p.  198),  fiirst  intro- 
duced the  notion,  that  there  must  be  a  consideration  expressed  in  the 
deed,  otherwbe  a  trust  would  result.  But  the  rule  as  to  implied  trusts 
does  not  embrace  every  voluntary  conveyance,  and  the  smallest  con- 
sideration is  sufficient  to  prevent  a  trust  from  resulting  to  the  grantor* 

46.  Where  a  deed  expressed  the  consideration  of  five  shillmgs  and 
of  natural  love  and  affection,  held,  this  consideration  would  be  suffi- 
cient to  prevent  any  resulting  trust  in  favor  of  the  grantor.  But  it  is 
not  conclusive,  even  with  the  addition  of  the  clause,  "  and  other  val- 
uable considerations."  Thus,  if  the  recital  of  the  deed  show  that  it  is 
made  for  the  payment  of  creditors,  and  there  is  a  recital  that  unless 
they  are  paid  the  deed  shall  be  void ;  a  trust  results  to  the  grantor  for 
the  surplus  over  such  payment.^ 

47.  There  can  be  no  resulting  or  implied  trust  between  a  lessor  and 
lessee,  because  the  covenants  in  the  lease  are  a  sufficient  legal  con- 


>  2  Story,  467. 

«  Perry  r.  Ph«lip»,  4  Yes.  108.    17,  173. 

'  2  Story,  457,  and  n. 

*  2  Waik.  C.  C.  441.    2  Story,  457,  and  n. 

*  Norfolk  «.  Btowne,  1  Ab.  E!q.  381.    Free,  in  Cha.  80.    2  Story  on  Eq.  440-1. 
Baoon  on  Uaea,  317. 

«  Hagthorpv.  Hook,  lGiU.&>  J.  296-7.    2  Story,  442.  'lb. 
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sideration.    Bat  there  may  be  an  implied  trust  between  the  assignor 
and  assignee  of  a  lease/ 

48.  It  is  said  that  in  case  of  voluntary  settlements  and  wills,  if 
tfaere  is  no  declaration  of  the  trust  of  a  term,  it  results  to  the  settler ; 
otherwise,  where  it  is  a  settlement  for  valoable  consideration,  and  in 
the  nature  of  a  contract  for  the  benefit  of  a  wife  or  children,* 

49.  Where  land  is  conveyed  or  devised  to  a  trustee  upon  certain 
specified  trusts,  the  residue  of  the  estate,  which  remains  after  those 
trusts  are  satisfied,  results  to  the  grantor  or  his  heirs.' 

50.  Devise  to  a  trustee  for  nipety^nine  years,  in  trust  for  the  pay- 
ment of  certain  debts,  and  an  annual  allowance  to  the  sons  of  the  tes- 
tator, remainder  to  his  eldest  son  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  and  a  like  remainder  to  the  second  son.  The 
specified  debts  having  been  paid,  other  creditors  of  the  sons  bring  their 
bill  in  Equity,  praying  that  the  term  may  be  declared  attendant  on 
the  inheritance,  and  held  Uable  for  their  claims.  Held,  inasmuch  as 
the  trust  of  tl^e  term  was  satisfied,  the  remainder  of  it  resulted  to  the 
first  son  of  the  testator,* 

51.  Although  the  same  technical  words  are  not  required  to  create  an 
estate  by  will  as  by  deed,  yet,  when  created,  the  same  circumstances 
will  raise  a  resulting  trust  to  the  heirs  of  the  devisor  in  the  former  case^ 
and  to  the  grantor  himself  in  the  latter.* 

52.  There  are  several  other  distinct  cases,  in  which  a  trust  results 
by  operation  of  law, 

53.  Where  land  is  conveyed  for  a  consideration,  to  be  determined 
by  the  price  for  which  the  grantee  shall  sell  it ;  a  trust  results  to  the 
grantor  till  such  sale  is  made,  in  the  same  way  as  if  the  grantee  had 
been  expressly  empowered  to  sell  the  land  for  the  grantor's  benefit.* 

54.  Where  the  legal  estate  in  lands  is  conveyed,  and  trusts  are  an- 
nexed to  it  which  are  either  illegal  or  contraiy  to  public  policy,  the 
latter  are  void ;.  and  either  the  donee  will  take  the  absolute  estate,  or 
the  whole  trust  result  to  the  donor,  as  one  or  the  other  construction 
will  best  suppress  the  illegal  purpose.  Thus,  where  slaves  were  con- 
veyed, in  trust  to  permit  them  to  live  together,  and  be  industriously 
employed,  and  the  donee  to  control  their  morals,  &c. ;  held,  inasmuch 
as  emancipation  or  a  qualified  slavery  is  contrary  to  public  policy,  and 
as  the  deed  showed  that  the  slaves  were  not  to  be  the  property  of  the 
donee,  a  trust  resulted  to  the  donor.^  Upon  a  similar  prbciple,  it  has 
been  seen,  (s.  34),  no  trust  will  result  to  an  alien. 

55.  So,  where  the  trusts  or  objects  of  a  limitation  fail  or  are  ex- 
hausted, a  trust  results.* 


>  Pilkington  v.  Bayley,  7  Bro.  Pari.  C&.  383.    Hatchhui  v.  Lee,  1  Atk.  447. 

»  1  Atk.  191.    1  CtuiBc,  314.  »  2  Story,  442. 

«  1  Chrnise,  314.  ^  Stereiu  v.  Kly,  Dev.  Eq.  493^ 

«  Prevott  V.  Gmti,  1  Pet.  367. 

7  Stevens  «.  Ely,  Dey.  £q.  493.  *  S  Story,  443. 
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56.  Where  one  conveys  land  to  trustees  for  such  uses  and  purposes 
a3  he  shall  appoint,  and  fails  to  make  an  appointment,  a  trust  results 
to  him  and  his  heirs/ 

51.  Where  a  trustee  renews  a  lease  in  his  own  name,  he  shall  hold 
it  for  the  benefit  of  the  cestui  que  trust.  If  a  mortgagee,  executor, 
trustee  or  tenant  for  life,  having  a  limited  interest,  gels  an  advantage 
by  being  in  possession  or  behind  the  back  of  the  party  interested  in  the 
subject,  or  by  some  contrivance  in  fraud  ;  he  shall  not  hold  the  same 
for  his  own  benefit,  but  hold  it  in  trust,* 

58.  And  this  rule  applies,  although  the  trustee  requested  a  renewal 
for  the  cestui,  before  obtaining  it  for  himself ;  more  especially  where 
the  cestui  is  an  infant.  Tlie  Court  will  order  an  assignment  of  the 
lease  to  the  infant ;  an  account  of  the  profits  since  the  renewal ;  and 
that  the  trustee  be  indemnified  from  the  covenants  in  the  lease.' 

59.  A  assigns  to  B  a  lease  of  land  as  security.  Afterwards,  for  a 
consideration  expressed  but  not  actually  paid,  A  agrees  to  ^ve  up  one 
half  of  the  land  to  B.  B  takes  possession,  surrenders  the  old  lease, 
and  takes  a  new  and  extended  one.  Held,  the  agreement  to  give  up 
the  land  appeared  on  the  face  of  it  to  be  procured  by  undue  influence, 
and  by  taking  advantage  of  the  former  assignment ;  that  the  maxim 
"  once  a  mortgage  always  a  mortgage "  was  applicable,  and  that  A 
should  have  the  benefit  of  the  new  lease  on  payment  of  the  amount 
due  B.* 

60.  So  where  one  partner,  negotiating  for  a  lease  for  the  firm,  re- 
ceived a  large  sura  of  money  from  the  lessor  for  himself;  held,  he 
took  it  in  trust  for  the  firm.* 

61.  Upon  the  same  principle,  a  purchaser  with  notice,  fix)m  one 
havbg  only  a  limited  interest  in  the  property,  becomes  a  trustee  for 
those  beneficially  entitled. 

62.  Thus,  where  A  had  a  temporary  right  to  certain  slaves,  the  ul- 
timate property  being  in  minor  children,  and  B,  having  notice  of  the 
title,  purchased  them  from  A  ;  held,  B  should  be  a  trustee  for  the 
children.     Otherwise,  with  a  purchaser  firom  B  without  notice.* 

63.  If  two  parties  are  interested  together  by  mutual  agreement  in 
writing  for  the  purchase  of  land,  and  a  purchase  is  made  accordingly, 
one  cannot  appropriate  the  benefit  exclusively  to  himself ;  but'any 
private  advantage  makes  him  a  trustee  for  the  other.  Whether  the 
same  rule  applies  where  the  agreement  is  parol,  qu.' 

64.  Where  a  conveyance  of  land  has  been  obtained  by  fraud,  the 


>  PHager.  283.  «  2  John.  Cha.Ba-4. 

'  Keech  v.  Sandford,  Sel.  Cas.  in  Chan.  61.    7  Bro.  Pari.  Cas.  367.    4  Bro.  R.  16 
1.    nVps.  383.    1  Dow.  261.    Amb.  668,  731.    5  Bio.  Paxl.  Gas.  10. 

•  Holridge  v.  Gillespie,  2  John.  Gha.  30. 

•  Fawcett  v.  Whitehouae,  1  Anas.  &  My.  13t. 

•  Wambnnee  v.  Kennedy,  4  Deaaaos.  474.    (Fh jfe  «.  Wardell,  &  Faiee,  268.) 
7  Fhgg  V.  Bfaan,  2  Bom.  487. 
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gnmtee  is  in  Equity  a  trustee  for  the  grantor.  So,  any  party  in  pos- 
session of  land  by  fraud,  is  in  Equity  a  trustee  for  the  person  bene- 
ficially interested.* 

65.  An  exception  to  the  rule  of  resulting  trusts  in  favor  of  the 
party  who  pays  the  purchase  money  of  an  estate,  is  where  a  father 
buys  land  and  takes  a  conveyance  to  his  mmor  ckiUL  Such  trans- 
action, founded  upon  the  consideration  of  blood  and  affection,  is  held 
on  advancemmt  to  the  latter,  made  in  fulfilment  of  the  parental  obli- 
gation of  support.  And  though,  during  the  child's  infancy  the  iatiber 
takes  the  profits,  the  law  will  intend  that  he  does  this  as  guardian. 
So,  if  the  father  occupy  the  land  during  his  life,  lay  out  money  in 
improyements,  devise  the  estate  to  other  parties,  and  by  his  will 
provide  otherwise  for  the  son  ;  the  latter  shall  still  hold  the  land. 
So,  although  the  son  gave  receipts  to  tenants  for  the  use  of  the  father. 
An  infent  cannot  be  presumed  to  have  been  intended  for  a  trustee** 
In  an  early  case,  however,  the  extreme  youth  of  the  child  was  re- 
garded as  «  reason  for  not  considering  the  purchase  as  an  advance- 
ment.' 

66.  Where  the  estate  purchased  by  a  father  is  conveyed  to  tlie 
minor  son  and  a  stranger  jointly,  the  law  still  construes  it  an  advance- 
ment for  the  child,  more  especially  if  the  other  grantee  disclaims.  In 
such  case,  it  is  said,  if  the  child  should  die  before  the  other  grantee, 
the  latter  would  then  be  a  trustee  for  the  father,  and  bound  to  re- 
oonvey  to  him.  And  this  would  seem  to  be  the  object  of  joining  him 
b  the  deed,  as  well  as  the  affording  protection  to  the  infant.* 

67.  A  father  agreed  with  his  minor  son  to  give  him  his  own  ean- 
ings,  but  the  fadier  occasionally  received  them,  and,  being  then 
solvent,  purchased  lands  of  equal  value,  himself  paying  the  price,  but 
takiQg  the  deed  in  the  son's  name.  The  father  occupied  without 
rendering  any  account,  and  afterwards  became  insolvent.  Held,  the 
land  was  not  liable  to  the  father's  creditors,  the  circumstances  not 
justifying  any  presumption  of  fraud,  inasmuch  as  the  receipt  of  the 
soo^s  earnings  foraished  an  equitable  consideration  for  the  conveyance 
to  him/ 

68.  But  where  a  father,  being  indebted,  buys  and  pays  for  an 
estate,  and  the  conveyance  is  made  to  his  children,  and  upon  a  bill  m 
Equity  by  creditors  of  the  former  the  father  and  children  deny  any 
advancement ;  this,  with  other  slight  circumstantial  evidence,  will  be 
sufficient  to  charge  the  land  with  the  father's  debts.' 


t  2  Atk.  150.    1  Paige.  147.    1  Cooke,  1G6. 

*  Parish  V.  Rhodes,  Wright,  339.    Orey  v.  Grey,  1  Chan.  Cm.  296.    Finch  R.  341. 
Bfnmma  v,  Mumma,  2  Vem.  19. 

*  Binion  v.  Stone,  Nels.  Cha.  R.  68.    (Jackson  v.  Matsdorf,  11  John.  96.    SamptQD 
«.  Sampson,  4  Ser.  A  R.  333), 

*  Xjamplugh  v.  Lampluffh,  1  P.  'Wins.  111. 

*  Jenney  «.  Alden,  12  Mass.  375.  •  Doyle  v.  Sleeper,  1  Daa*,  G31. 
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69.  Parol  eridence  is  admissible,  in  such  case,  to  nebut  the  pre- 
sumption of  a  resulting  trust. 

70.  The  same  principle  has  been  applied  to  a  purchase  made  by  a 
grandfather  in  the  name  of  his  grandson — ^the  father  being  dead ;  and 
is  also  applicable,  it  seems,  to  a  purchase  made  in  the  name  of  a 
natural  child,  if  described  as  the  child  of  the  purchaser ;  because  there 
is  an  obligation  on  the  parent  to  provide  (ot  such  children/ 

71.  After  the  emancipation  of  a  child  from  parental  custody  and 
support-^«s  by  his  commg  of  age,  marriage,  advancement,  &c. — a 
purchase  by  the  father  in  bis  name  will  not,  in  general,  be  deemed  an 
advancement,  but  will  create  a  trust  for  the  father.  But  the  emanci- 
pation or  advancement  must  haye  been  complete  and  not  merely 
partial.  A  child  having  only  a  reversion  expectant  on  a  life  estate 
will  be  considered  as  unadvanced ;  and,  even  if  he  have  been  advanced, 
this  will  make  no  difference,  if  the  father  consider  him  as  unadvanced. 
A  purchase  in  the  name  of  a  child  of  iiill  age,  however,  is  to  be  con- 
sidered as  of  equivocal  effect,  to  be  determined  by  the  actual  occu- 
pancy of  the  land  during  the  father's  life.  If  the  father  occupy,  it 
will  be  considered  as  a  trust  for  him ;  if  the  son,  as  an  advancement.' 

72.  The  principle  above  stated,  making  a  transactbn  which  would 
ordinarily  create  an  implied  trust,  as  between  parent  and  child  an 
adtcmcemeniy  is  applicable  not  only  where  payment  of  the  purchase- 
money  by  ^e  former  is  the  ground  of  the  trust,  but  also  where  be 
conveys  property  to  trustees,  declaring  the  trusts  only  in  part. 

73.  A  father,  by  deed,  reciting  his  wish  to  provide  for  hiiBself 
during  his  life  and  his  family  afterwards,  conveys  his  property  to  his 
son  upon  the  trusts  thereafter  mentioned.  He  then  declares  trusts  of 
a  part  of  the  property  for  his  wife,  daughter  and  niece.  The  son 
maintained  the  father  many  years.  Held,  there  was  no  resulting 
trust  for  the  father.' 

74.  Where  a  father  purchases  land  and  takes  the  conveyance  to 
himself  and  a  son  jointly,  although  it  was  formerly  held  that  the  law 
would  construe  the  transaction  as  an  advancement  to  the  son,  it  seems 
to  be  now  settled,  that  they  shall  take  together,  each  a  moiety  of  the 
estate,  and  upon  the  father's  death  bis  share  will  be  held  liable  in  a 
Court  of  Chancery  to  his  creditors— ^more  especially  where  the  father 
occupied  the  estate  during  his  life,  and  it  constituted  the  only  assets 
for  payment  of  his  debts.  In  making  this  decision,  it  was  said  by  the 
Court,  that  altkmgh  '^  stare  decisis  "  should  be  their  governing  maxim, 
yet  the  doctriife  of  advancement  had  been  already  far  enough  ex- 
tended and  ought  not  to  be  adopted  in  this  case ;  where  the  form  of 


1  Ebraad  o.  Dancer,  3  Cha.  Ca;  t96.  Lloyd  «.  Read,  1  C.  Wmi.  606.  fVarne's 
Opin.  337. 

s  Finch  R.  341.  filUott  «.  fillsolt,  3  Cha  Ca.  331.  Pole  v.  Pole,  1  Vex.  76.  Soff. 
on  Ven.  3, 166.    Gilbert  Lex  Pneto.  371.    1  Crane,  330. 

*  Cook  «•  Hntehinaon)  Keen,  43. 
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<conve7aDce  showed  a  clear  mtention,  on  the  part  of  the  father,  to  he 
a  joint  owner  of  the  -estate.  A  fortum  the  same  principle  would 
apply,  in  case  of  a  limitation  to  the  father  for  life,  remainder  to  the  son 
in  fee.* 

75.  The  ^nrinciple  of  the  above*mefitioned  case  has  been  questioned 
by  very  high  sudiori^ ;  unless  the  case  proceeded  on  the  ground  of 
fraud/ 

76.  It  seems,  parol  evidence  v&  not  admissible  to  prove  a  trust  for 
the  father.  The  trust  ought  to  appear  upon  very  plain  and  coherent 
and  binding  evidence.' 

77«  No  subsequent  declaration  by  the  father  wiU  be  sufficient  to 
raise  a  trust,  where  it  is  clear  that  an  advancement  was  originally 
intended.    Thus  a  devise  by  him  will  be  of  no  effect.* 

78.  But,  it  seems,  such  devise  to  a  third  person,  accompanied  by  a 
devise  of  other  lands  to  the  son,  will  put  the  latter  to  hi»  election.* 

79.  Where  the  conveyance  is  proved  to  have  been  made  by  the 
father  for  a  special  purpose ;  as,  for  instance>  to  sever  a  jomt  tenancy ; 
a  trust  will  result  to  him.' 

80.  Some  distinction,  in  relation  to  this  subject,  has  been  suggested 
between  sons  and  daughters^  But  it  is  shrewdly  remarked,  that  while 
daughters  are  less  frequently  advanced,  they  are  also  much  less  suit- 
able for  trustees,  than  sons.^ 

81.  It  is  said>  the  presumption  of  advancement  to  a  child  ought  not 
to  be  frittered  away  by  nice  refinements/  In  a  leading  case  upon 
this  subject,'  Ch.  J.  Eyre  remarks,  that  the  relatk)n  of  a  child  rebuts 
a  resulting  trust,  as  a  circumstance  of  evidence.  But  it  would  be  a 
more  simple  view  of  the  matter,  to  regard  a  child  as  a  purchaser  for 
valuable  consideration,  upon  the  same  principle  by  which  the  consid- 
eration of  natural  love  and  affection  raised  a  use  at  common  law. 
This  construction  would  shut  out  evidence  on  the  other  side,  the 
introduction  of  which  is  "  getting  intp  a  very  wide  sea,"  Thus  where 
a  son  is  pr&vided  for,  the  resulting  trust  is  said  not  to  be  rebutted, 
though  a  father  is  the  only  judge  what  shall  be  a  provision.  So,  the 
conveyance  is  termed  a  prtma  facie  advancement.  Hence  the  prin- 
ciple has  been  subjected  to  great  uncertainty  and  variation* 

82.  A  wife  cannot  be  trustee  for  her  husband.  Hence  a  purchase 
in  the  names  of  the  husband,  the  wife  and  a  third  person.  A,  for  their 
lives  and  the  life  of  the  longest  liver  of  them,  gives  to  the  wife  an 
estate  for  life,  and  after  her  death  an  estate  to  A  in  trust  for  the 

.  executors  of  the  husband.     So  where  a  man  purchases  an  estate  in 


>  Scroop  V.  Scroop,  1  Cha.  Ca.  27.    Btileman  v.  Asbdown,  2  Atk.  477. 
»  2  Sag.  oa  Ven.  170.  »  2  Bug.  on  Ven.  166-8, 

<  Woodman  v.  Mowell,  3  Free.  32.*    Mumma  v.  Momma,  2  Vem.  19. 

*  2  Suff.  on  Ven.  169. 

*  Burlw  9.  Newton,  2  Ver.  28.    (11  John.  96).    '  Bug.  on  Ven.  172. 

8  2  Story,  446.  »  Dyer  t>.  Dyer,  2  Coxe,  92. 

*  But  in  this  case,  the  bill  in  Equity  of  the  ftther  churning  the  land  vn»  ihielf  h«ld 
to  diaprora  a  tmst. 
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tbe  names  of  hioMl^  his  wife  and  daughteri  he  caiinot  by  a  mortgage^ 
bind  the  land  after  bis  own  death,  and  during  the  lives  of  the  wife  and 
daughter.* 

83.  It  is  suggested,  however,  that  a  purchase  in  the  name  of  a 
wife  may  be  fraudulent  against  creditors.  But,  it  seems,  the  St.  of  13= 
Eliz.  is  not  applicable  to  such  case,  because  tbe  husband  might 
actually  give  the  money  which  is  paid  for  the  land,  and  therefore 
creditors  are  not  harmed.  .  It  seems  aduai  fraud  is  necessary  to  avoid 
the  transaction.' 

84.  If  a  husband  purchase  land  in  his  own  name  with  tbe  mao^ 
of  the  wife,  a  trust  insults  to  h^^  and  a  purchaser  from  the  husband 
will  be  charged  therewith.' 


CHAPTER  XXIV. 

TRUSTS.    NATURS^  ETC.  OF  A  TRUST  ESTATE. 


1.  Aialogoiu  to  a  legal  estate. 

3.  Alienation  of. 

3.  Cartes3r. 

9.  Dower. 

16.  Subject  to  debts. 
88.  M6rs:er. 


S29.  Actions  by  and  acainst  the  cestoi,  Ac- 
96.  Conyeyance  of  tne  legal  esUlte,  wheto 

^sumed. 
39.  Trost,  ^w  afieoted  by  lapse  of  tim^, 

and  the  Statute  of  LunitAtionB. 


1.  A  TRUST  being  a  use  not  executed  by  the  Statute  of  Uses,  it  w» 
held,  in  sotne  early  cases,  that  tmst  estates  were  to  be  rewiied  as 
identical  in  their  incidents  with  uses  prior  to  this  statute.  But  a  dM^ 
ferent  doctrine  is  now  settled. '  Although  a  cestui  que  trtut  bas  so 
legal  estate,  yet,  in  the  considetation  of  a  Court  of  Equity,  wiieie 
only,  for  the  most  part,  his  title  is  SBcognised,*  he  is  the  real  owner  of 
the  land.  He  has  an  equitable  seisin  of  it,  corresponding  in  A 
respects  with  the  legal  seisin  that  is  acknowledged  in  Courts  of  krw. 
In  this  respect,  as  in  many  others,  Exjuity  ftdlows  tbe  law  ;  and  it  is 
aaid,  that  if  there  were  not  tbe  same  rules  of  property  in  all  oouvti. 


>  Kingdome  v.  Bridges,  9  Vem.  67.    BMik  «.  Andfews,  Free,  in  Cha.  1.    8  Vent. 

*  Bug.  on  Ven.  171-2. 

*  Methodist,  Ac.  v.  Jacques,  1  John.  Cha.  450. 

*  Judge  Story  (on  Equity,  2, 298)  places  trasls  under  the  ttdtuite  jurisdietioii  oT 
Eq[iii1y. 
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aB  things  would  be,  as  it  were,  at  sea  and  under  the  greatest  nncer- 
tsmaty.*  All  the  can&ns  of  descent  apply  to  trusts.  They  are  alien- 
able and  devisable.  So  they  are  subject  to  the  same  classification-^ 
ifltto  inheritances,  freeholds,  and  estates  less  than  freehold ;  possession, 
xenainder  and  reversion  ;  and  estates  several  and  undivided — ^with 
legal  estatesi  The  same  rules  also  apply  to  them,  as  to  entailments 
and  perpetuities/  It  is  has  been  said,  however,  that  though  limita- 
"Saos  of  trusts  cannot  he  carried  farther,  in  the  way  of  perpetuity,  than 
legal  interests ;  yet,  it  seems,  they  may  be  more  liberalfy  expounded.^ 

2.  Any  legal  conveyance  or  assurance  by  a  cestui  que  trust  shall 
have  the  same  effect  and  operation  upon  a  trust,  as  it  should  have  had 
upon  the  estate  in  law,  in  case  the  trustees  had  executed  their  trust. 
But,  by  a  clause  in  the  Statute  of  Frauds,  universally  adopted  in  the 
United  States,  all  grants  and  assignments  of  trusts  must  be  in  writing 
and  signed  by  the  party.  And,  it  seems^  the  effect  of  an  assignment 
by  the  cestui  que  trust  is  not  to  change  the  estate  of  the  trustee,  but 
only  to  pass  to  the  assignee  precisely  his  own  interest  in  the  land.^ 

3.  A  trust  estate  is  subject  to  curtesy .*  A  man  devised  lands  to  trus- 
tees in  fee,  in  trust  to  pay  his  debts,  and  convey  the  surplus  to  his  daugh- 
ters A  and  B  equally.  A  brings  a  bill  for  partition.  C,  the  husband 
of  B,  being  a  defendant,  alleges  in  his  answer,  that  he  married  B 
under  the  belief  of  her  owning  the  legal  estate ;  that  she  was  in 
receipt  of  the  profits  at  the  time  of  marriage,  and  the  trust  was  not 
discovered  till  after  her  death.  Held  C  was  entitled  to'  curtesy.* 
But  where  land  is  given  to  trustees  for  the  separate  use  of  a  married 
woman,  the  husband  is  not  entitled  to  curtesy. 

^  4.  Devise  to  trustees  in  fee,  in  trust  to  apply  the  rents  and  profits 
to  the  sole  and  separate  use  of  the  testator's  daughter  A  for  her  life, 
with  a  power  of  disposal  and  appointment  to  her.  She  having  made 
no  appointment,  her  husband  claimed  to  be  tenant  by  the  curtesy,  on 
the  ground  that  the  mheritance  descended  to  her.  Held,  the  whole 
legal  estate  was  in  die  trustees ;  that  although  A  had  the  (equitable) 
iaherivance,  she  had  no  seisin  in  deed  during  coverture,  and  the  bus* 
band  had  no  equitable  seisin  and  tould  not  have  possession  or  take 
the  profits ;  that  the  testator  bad  treated  the  wife  as  a  feme  sole,  and 
nmther  in  law  or  equity  was  there  any  claim  to  curtesy.' 


/ 
MVez.357.    Watts  ».  Ball,  1  P.  Wixm.  108.    SBro.Rep.aTl.    Btirge««.  Wheate, 
I  Eden.  206.   3  Story,  236-7.  3P.Wms.234.  3  Det.  Cba.  S60.   Caahbonie  «.  iagiiiii, 
aAbr.Eq.728. 

*  Co.  Lit.  290  b.    (Builer'a  note.) 

>  Brailsford  «.  Hevwaxd,  2  Deas.  293.    Walk.  Intro.  340. 
«  2  Cba.  Ca.  78.    2Blackf.  198.    8T.  R.  494. 

•  1  Vir.  R.  C.  159.    Alab.  L.  247.    1  Sumn.  128. 

•  WattB  V.  Ball,  1  P.  Wma.  108. 

7  Hearle  v.  Oreenbank,  1  Vex.  298.    3  Atk.  695. 

*  It  would  seem  to  be  otherwise  with  a  use  prior  to  the  Statute  of  Uses.  9t  1 
Rich.  111.  c.  1,  provided,  that  the  conveyance  of  one  having  a  um  dionld  be  good 
againat  the  ftoieea  to  nie.  It  will  be  teen  (inim  a.  23)  uat  h  aale  €m  eauaOimi 
against  the  cestni  has  the  same  efieot. 
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5.  Money  agreed  or  directed  to  be  laid  out  in  land  may,  id  Equity^ 
be  subject  to  curtesy. 

6.  A  woman  devises  to  her  daughter  A  $300^  to  be  laid  o«t  by 
her  executors  in  land,  which  was  to  be  settled  to  the  use  of  A  and 
her  children,  remainder  over.  The  money  was  never  thus  laid  ouU 
After  A's  death  and  that  of  her  issue,  her  surviving  husband,  by  a 
bill  in  Equity,  prays  that  the  land  n&ay  be  purchased  and  settled  on 
him  for  life^  or  the  interest  of  the  money  paid  tp  him  for  life.  Held 
he  should  have  the  interest  of  the  money.^ 

7.  It  is  s^d,  that,  notwithstandmg  some  opinions  to  iixe  contrary, 
the  husband  shall  have  curtesy  in  an  equitable  inheritance  of  the 
wife,  though  the  rents,  &c.  are  to  be  paid  to  her  separate  use  during 
coverture.  The  receipt  of  them  is  a  sufficient  sebin.  But  if  a  devise 
is  made  to  a  wife  for  her  separate  and  exclusive  use,  and  with  a  clear 
and  distinct  expression  that  the  husband  is  not  to  have  any  life  estate 
or  other  interest,  but  that  the  same  is  to  be  for  the  wife  and  her  heirs ; 
Chancery  will  consider  him  as  a  trustee,  and  not  allow  any  curtesy.' 

8.  Since  a  trust  itself  is  subject  to  curtesy,  it  seems  to  follow  of 
course  that  a  legal  estate,  to  which  a  trust  is  annexed,  is  not  thus 
subject.  It  is  said  that  tenant  by  the  curtesy  cannot  stand  seised 
to  a  use,  for  he  is  in  by  the  act  of  law,  b  consideration  of  marriage, 
and  not  in  privity  of  estate.  But  in  Equity  such  tenant  would  be 
affected  by  the  use  or  trust.* 

9.  In  England,  there  is  no  dower  in  a  trust-estate,  whether  the 
husband  have  himself  parted  with  the  legal  title  b^re  marriage,  re* 
serving  only  in  trust ;  or  whether  a  trust  estate  has  bee&  directly 
limited  to  him  by  a  third  person.  The  same  rule  applies  where  the 
husband  purchased  an  estate  in  the  name  of  a  trustee,  who  aeknow* 
ledges  the  trust  after  his  death.^  It  has  been  said,  that  a  trust  does 
not  differ  from  a  legal  estate,  except  in  regard  to  dwoer^ 

10.  This  point  was  first  settled  in  the  12  of  Ch.  11.^  and  has  been 
3ince,  though  with  apparent  reluctance,  uniformly  adhered  to.  The 
grounds  of  decision  are  said  to  have  been,  partly  the  ^versal  under- 
standbg  of  the  community  and  coirespoDdtng  practice  of  conveyan- 
cers, to  depart  fi^om  which  would  produce  great  confusion  of  titles,  and 
defeat  the  intention  of  numerous  limitations  ;  and  partly  the  phrase- 
ology  of  the  Statute  of  Uses,  which  in  its  preamble  recites,  that  by 
means  of  uses  women  had  been  defeated  of  their  dower ;  which  inci- 
dent must  still  belong  to  trusts,  a  trust  being  since  the  statute  what  a 
use  was  before.** 


»  Sweetapple  p.  Bindon,  2  Vem.  536.    (1  .Vez.  174.    3  Bro.  R.  404). 
«  4  Kent,  31.    Walk.  329.    3  Atk.  715.    Co.  Lit  29  a,  n.  6. 
«  2  Story,  234,  n.  4. 

*  Colt  V.  Colt,  1  Cha.  R.  134.    Bottomley  v.  Fairfax,  Prtc.  in  Cha.  336. 

»  Ambroae  v.  Ambrose,  1  P.  Wma.  321.    Danforth  t>.  Lowry,  3  Hayw.  68. 
«  Chaplin  v.  Chaplin,  3  P.  Wms.  235.    Att'y.  Gen.  «.  Scott,  For.  138. 

*  Another  reason  of  the  distinction  made  between  curtesy  and  dower  in  trusts  i 
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11.  A  distmguished  English  Judge  (Sir  Joseph  Jekyll)  was  of 

opinioD,  that  the  rule  of  precluding  a  widow  from  dower  in  a  trust, 
was  applicable  only  where  the  husband  created  the  trust  by  some  act 
of  his  own,  as  by  purchasing  an  estate  in  the  name  of  a  trustee, 
thereby  showing  a  clear  intent  to  cut  off  the  claim  of  dower ;  and  not 
where  the  land  came  to  the  husband  by  the  act  of  a  third  person. 
The  same  Judge  also  held,  that  the  widow  should  have  dower,  where 
a  time  is  fixed  for  the  trustee's  conveying  the  legal  estate  to  the  hus- 
band, but  the  latter  dies  before  such  conveyance  is  made  ;  upon  the 
principle,  that  what  ought  to  be  done  by  a  trustee,  is  regarded  in  law 
as  actually  done.' 

12.  These  distinctions,  however,  have  been  since  rejected,  and  the 
rule  against  the  right  of  dower  in  a  trust  estate  held  to  be  a  universal 
one.  The  cases,  in  which  the  above-named  su^estions  of  Sir  J. 
Jekyll  were  made,  are  said  to  have  turned  upon  their  own  peculiar 
circumstances,  and  not  to  warrant  any  general  conclusion.' 

13.  But  the  widow  of  a  trustee  shall  not  have  dower.' 

14.  In  North  Carolina,  Virginia,*  Illinois,  Indiana,  Tennessee  and 
Ohio,  a  widow  has  dower  in  all  equitable  estates.  Ip  Pennsylvania, 
generally,  only  in  legal  estates ;  but  she  has  dower  m  a  trust,  by  an 
immemorial  usage,  which  has  never  been  questioned.* 

15.  In  Ohio,  equitable  estates  are  enumerated,  as  ^*  all  the  right, 
title  and  interest  &c.  held  by  bond,  article,  lease,  or  other  evidence 
of  claim."  But  while  in  legal  estates  dower  is  allowed  of  all  lands 
owned  during  coverture,  m  equitable  estates  it  b  limited  to  such  as  the 
husband  held  at  his  death.* 

16.  By  the  English  Statute  of  Fraudsi  trusts  are  made  liable  to  the 
debts  of  the  cestui  que  trust,  and  declared  to  be  assets  in  the  hands  of 
his  heir.  The  contrary  had  previously  been  held  by  the  Courts,  in 
analogy  to  the  old  law  of  uses.  In  North  Carolina,  equitable  estates 
are  declared  to  be  personal  assets  ;  m  Indiana,  assets  by  descent  m 


nid  to  be,  that  there  had  long  been  an  nndentanding  among  the  people,  that  a  tnut 
estate  wa«  not  aalject  to  dower,  and  ntunerous  conveyances  and  setUements  had  pro- 
ceeded upon  this  supposition.  During  coverture,  a  woman  could  not  aliene  without 
her  husband ;  and  therefore  it  was  not  deemed  necessary  to  obtain  her  conomrenoe 
in  a  transfer  of  the  land.  But  no  one  would  purchase  an  estate  subject  to  curtesy, 
virithout  the  assent  of  the  husband.  Therefore,  the  allowance  of  dower  would  openie 
injuriously  upon  purchasers,  while  that  of  curtesy  would  not,  because  they  hsd  pf»> 
Tided  against  it    (2  Story,  237,  n.  1.    D'Arc^  v.  Blake.  2  Sch.  &  Lef  387). 

»  Banks  v,  Sutton,  2  P.  Wms.  708.    (Fletcher  v.  Robmson,  For.  139). 

>  Godwin  «.  Winsmore,  2  Atk.  525.  Foxder  «.  Wade,  4  Bro.  R.  525.  For.  139. 
Att  8-15. 

•  Robison  v.  Codman,  1  Sumn.  121. 

<  1  Vir.  R  C.  159.  Illin.  R.  L.  627.  Purd.  Dig.  221.  1 N.  C.  Rev.  St  614.  S  S. 
A;R.554.    Ind.  Rev.  L.  209.    Ten.  St  1823, 46. 

•  Walk.  Intro.  312, 334.    Smiley  v.  Wright,  2  Ohio,  507. 

•  Independently  of  a  statutory  provision,  there  would  be  no  dower.  Claiborne  o. 
Henderson,  3  Hen.  A  M.  322. 
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tbe  hands  of  the  heir.    In  Georgia  and  South  Carolma,  a  trust  estate 
is  assets  hj  descent.' 

17.  Land  held  in  trust  cannot  be  sold  by  the  administrator  of  the 
trustee  as  assets.' 

18.  Although  the  aid  of  a  Court  of  Equity  is  required  to  obtain 
possession  of  a  trust  estate  after  the  death  of  the  cestui,  yet,  when  ob- 
tained, it  is  legal,  not  merely  equitable  assets.' 

19.  In  Massachusetts  and  Ohio,  a  trust  estate  cannot  be  taken  in 
execution  by  a  creditor  of  the  cestui.  In  Ohio,  it  may  be  reached  by 
a  process  m  Chancery.* 

20.  Trusts  are  liable  to  debts  in  North  Carolina,  Virginia,  Ken- 
tucky, Georgia,  New  York  and  New  Hampshire.* 

21.  In  Tennessee,  where  land  has  been  sold  under  a  deed  of  trtist, 
it  is  redeemable  as  in  case  of  sales  on  execution  and  Chancy  de- 
crees. In  the  same  State,  the  English  statutes,  subjecting  trusts  to 
execution,  are  held  to  be  in  force.  But  they  are  applicable  only  to 
trusts  created  by  or  resulting  bom  a  conveyance^  not  to  those  which 
are  merely  constructive  or  covenanted  to  be  raised.  Tlius,  the  interest 
of  one  holding  an  obligation  for  landy  is  not  subject  to  execution.' 

22.  In  New  Hampshire,  although  the  statute  upon  the  subject  pro- 
vides only  for  levymg  executions  upon  estates  in  fee,  it  is  the  immemo- 
rial usage  to  levy  them  upon  lesser  estates  and  upon  trusts.^ 

23.  In  North  Carolina,  the  statute,  subjecting  trusts  to  legal  process 
against  the  cestui,  applies  only  to  those  cases  where  the  estate  is  held 
solely  m  trust  for  the  defendant.  A  sale  on  execution  passes  not  only 
his  interest,  but  the  trustee's  also.  Hence,  where  there  are  oth^ 
trusts,  as  for  instance  to  sell  and  pay  debts,  a  sale  on  execution  against 
the  cestui  would  injuriously  affect  third  persons.'  So,  in  New  York, 
a  trust  is  not  subject  to  an  execution  against  the  cestui,  unless  the 
trustee  holds  the  legal  title  as  a  clear  simple  trust  for  the  judgm^t 
debtor  alone.' 

24.  A  married  woman,  for  whose  benefit  a  trust  has  been  created, 
even  by  herself  before  marriage,  cannot  by  her  own  act  subject  the 
estate  to  be  taken  on  execution. 

25.  A  woman  before  marriage  conveyed  her  property  in  trust  for 
herself  to  her  brother.  The  deed  provided,  that  she  and  her  future 
husband  should  remain  in  possession  so  long  as  they  made  a  proper 
use  of  the  property,  and  that  whenever  they  should  use  it  improperiy, 


1  Bennet  v.  Box,  1  Cha.  Gas.  12.    1  N.  C.  Rev.  St.  278.    Ind.  Rev.  L  276.    Prinee, 
916.    2  Biev  Dig.  316. 
s  1  Sumn.  121.  <  2  Atk.  2P3. 

«  WaJk.  Intro.  312.    RoBseU  v.  Lewis,  2  Pick.  508.    12  lb.  2l6. 

•  1  N. C.  Rev.  S.  266.    1  Vir.  R.  C.  159.    I  Ky.  R.  L.  443, 663.    Prince,916.    4  N. 
H.  403-3.    Ontario,  &c.  «.  Root,  3  Paige,  478. 

^  Ten.  St  1823,  23.    Shute  v.  Harder,  1  Terg.  1. 
7  Pritchard  v.  Brown,  4  N.  H.  402-3. 

*  Harriion  v.  BatUe,  Dev.  Eq.  537.  *  Ontario,  Ac.  v.  Root,  3  Paige,  478. 
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it  should  be  at  the  trustee's  disposal.  The  husband  and  wife  were 
always  in  possession.  They  joined  in  giving  a  note  in  settlement  of 
a  claim  against  him ;  upon  which  judgment  was  recovered,  and  her 
interest  in  the  estate  sold  on  execution,  the  creditor  having  notice  of 
the  trust.  The  purchaser,  bemg  the  judgment  creditor,  brings  an 
action  of  trespass  to  try  title.  Held,  Chancery  would  restrain  such 
action  by  an  injunction.* 

26.  A  trust  estate  is  not  bound  by  any  judgments,  or  any  other 
claims  of  creditors,  against  the  trustee.  Nor  can  it  be  taken  on  exe- 
cution.' 

27.  Where  a  trustee  by  his  ovm  act  transfers  the  estate,  the  cestui 
may  at  bis  election  hold  him  answerable.  But  where  the  alienation 
takes  place  by  a  decree  against  the  trustee,  the  only  remedy  of  the 
cestui  is  by  a  resort  to  the  adverse  claimant,  and  the  property  m  his 
hands.' 

28.  A  trust  merges  in  the  legal  estate,  when  both  become  united  in 
one  person,  because  a  man  cannot  be  trustee  for  himself.  But  the 
mie  is  applicable,  only  where  the  legal  and  equitable  estates  are  co- 
extensive and  commensurate.  If  the  former  is  an  absolute,  and  the 
latter  only  a  partial  estate,  there  will  be  no  merger,  because  it  might 
be  an  injury  to  the  party  .^ 

29.  How  far  a  cestui  que  trust  may  support  or  defend  against  an 
action  for  the  land,  as  between  himself  and  the  trustee,  or  himself 
and  a  third  person,  upon  the  strength  of  his  equitable  title,  seems  to 
be  a  point  unsettled  in  England,  and  with  us  variously  decided  in  the 
different  States.  Lord  Mansfield  held,  that  the  cestui  que  trust  might 
maintain  ejectment,  if  the  trust  was  clearly  proved,  but  not  otherwise; 
while  Lord  Kenyon  ruled,  that  where  the  legal  estate  is  outstand- 
ing in  another  person,  the  party  not  clothed  with  that  legal  estate  can- 
not recover  in  a  court  of  law,  whether  the  action  is  brought  by  the 
trustee  or  by  a  stranger.^ 

30.  In  New  York,  a  cestui,  under  a  resulting  trust,  cannot  set  up  a 
title  in  ejectment,'  nor  can  be  set  up  his  interest  agamst  the  trustee, 
unless  such  interest  is  clear  and  precise.  A  patent  for  lands  was 
granted  to  A,  B  and  C,  for  themselves  and  their  associates,  being  a 
settlement  of  Friends  on  the  west  side  of  S.  lake,  to  have  and  to 
hold  the  same  to  said  three  persons  as  tenants  in  common  for  them- 
selves and  their  associates.  The  plaintiff,  claiming  under  the  paten- 
tees, brings  ejectment  against  the  defendant,  a  member  of  the  so- 


>  Wilson  V.  CheBhire,  1  MoCord'B  Cha.  333. 

*  2  Story,  242.    3  Blackf.  19^.    4  J.  J.  Mar.  599. 

>  Cobb  V.  Thompson,  1  Mar.  513. 

*  Wade  V.  Paget,  1  firo.  R.  363.    3  Vcb.  jr.  126.    (1  John.  Ch.  482.    3,  53). 

>  3  Burr.  1901.    Cowp.  46.    Doug.  721.    8  T.  A.  122.    1  Pet  299,  430.    1  Pen- 
ning,  50. 

*  8  John.  488. 
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ciety,  who  had  paid  a  proportion  of  the  purchase  money.  Held, 
the  defendant's  title  was  too  uncertain  to  prevail  against  the  plaintiff's 
legal  claim.' 

31.  In  Pennsylvania,  a  cestui  que  trust  may  maintain  ejectment, 
and  the  legal  title  of  the  trustee  cannot  be  set  up  against  him  by  a 
third  person.' 

32.  So  a  purchaser  of  land  may  bring  ejectment  against  the  vendor 
upon  a  mere  agreement,  after  tender  of  the  price ;  and  the  vendor 
against  the  purchaser,  if  tlie  price  be  not  paid.* 

33.  In  Massachusetts,*  if  a  trustee  bring  a  real  action  against  the 
cestui,  upon  the  plea  of  '^  nul  disseisin,"  tUb  former  shall  prevail.  Bat 
the  tenant  may  plead  specially  the  trust,  and  that  he  is  in  possession 
as  tenant  at  will,  taking  the  rents  and  profits. 

34.  In  Ohio,  a  trust  cannot  be  taken  advantage  of  in  ejectment, 
and  a  Court  of  law  will  not  notice  it/ 

35.  A  cestui  may  muntain  ejectment,  after  the  purposes  of  the 
deed  of  trust  have  been  satis6ed.' 

36.  Where  the  circumstances  of  a  case  are  snch,  as  to  require  or 
justify  the  presumption,  that  the  legal  estate  has  been  conveyed  to  die 
beneficial  and  equitable  owner ;  the  jury  may  be  instructed  to  rdy 
upon  such  presumption,  and  give  their  verdict  in  favor  of  the  latter* 
This  presumption  arises  fit>m  long-continued  possession  by  the  ces- 
tui, and  those  under  whom  he  claims.  Although  somewhat  analogous 
to  the  title  acquired  by  an  adverse  occupancy ;  it  is  not  precisely 
similar,  because  the  possession  may  have  been  held  under  the  equita- 
ble instead  of  the  legal  title.  But  the  presimiption,  in  this  case,  is 
feunded  upon  the  principle,  that  the  law  will  consider  as  done  ^at 
which  ought  to  have  been  done.  Like  the  presumption  of  a  grant,  it 
does  not  proceed  upon  the  belief,  that  the  thing  presumed  has  ac- 
tually taken  place,  but  is  adopted  from  the  principle  of  quieting  the 
possession,  and  the  impossibility  of  discovering  in  whom  die  legal  es- 
tate, if  outstanding,  is  actually  vested.  Mere  possibilities  are  not  to 
be  regarded.  The  Court  must  govern  itself  by  a  moral  certainty ;  fcr 
it  is  impossible,  in  the  nature  of  things,  there  should  be  a  mathemat- 
ical certainty  of  a  good  title.  Hence,  though  the  evidence  of  actual 
reconveyance  be  slight  and  inconclusive,  yet,  if  it  can  be  ascertained 
at  what  period  the  legal  estate  ought  to  have  been  reconveyed,  sudi 
reconveyance  may  be  presumed.^ 

37.  Bill  m  Equity,  lor  specific  performance  of  an  agreement  to  pnr- 


*  Jackson  v.  SiMon,  2  John.  Cas  321. 

s  Kennedy  v.  Fury,  1  Dal.  72.    Smith  v.  Patton,  1  Ser.  A  ]|.  80.    (See  5  Watts, 

*'4Hum.77.    2  Yeate8,344.    lTeate8,12. 

«  RoBseU  V.  Lewia,  2  Pick.  510.    (7  Mass.  199.) 

•  Walker's  Intro.  316.  •  Hopkins  v.  Ward,  6  Man.  41. 
7  2Jolm.»6.  13  John.  616.  12  Ves.  250-4.    2Atk.l9.    Cowp.215. 
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chase  land.  Defence*-^  want  of  title  in  the  plaintiff.  It  appeared 
that  the  land  was  conveyed  in  1664,  by  way  of  indemnity,  against  the 
eviction  of  another  estate,  with  a  provision  for  reconveyance  of  one 
moiety  after  the  expiration  of  two  lives,  and  eleven  years  thereafter. 
For  one  hundred  and  forty  years  no  claim  appeared  to  have  been 
made  under  this  deed ;  but  the  grantor,  and  those  claiming  under  him, 
were  always  in  possession,  although  the  deed  was  once  mentioned  in 
an  instrument  relating  to  the  land  made  m  1694.  Held,  a  recon- 
veyance might  be  presumed,  as  to  one  half,  at  the  time  stipulated, 
and  as  to  the  other,  when  the  danger  of  eviction  might  reasonably  be 
considered  at  an  end,  which  must  have  been  in  much  less  time  than 
0De  hundred  and  forty  years ;  and  that  the  title  was  good.' 

38.  But  where  a  trust  was  presumed,  from  strong  circtnnstances, 
once  to  have  existed,  after  the  lapse  of  forty  years,  and  the  death  of 
all  the  original  parties,  it  was  also  presumed  to  be  extinguished.* 

39.  On  the  other  hand,  the  question  may  arise,  how  far  .the  rights 
of  a  cestui  que  trust  are  impaired  by  mere  lapse  of  time.  On  this 
pomt  it  is  held,  that  express^  direct^  or  pure  trusts  are  not  within  the 
Statute  of  Limitations ;  but  implied  or  amstructive  trusts  are.  The 
latter  have  been  defined,  as  those  of  which  Courts  of  law  have  juris- 
diction.'  The  Supreme  Court  of  the  United  States  have  said,  that 
where  a  trust  is  clearly  established,  more  especially  if  there  has  been 
fraud,  tmprindpks  of  eternal  justice,  lapse  of  time  shall  be  no  bar 
to  relief.* 

40.  One  having  the  legal  title  to  land,  conveyed  it  to  a  purchaser, 
having  no  notice  of  any  trust,  and  he,  after  eighteen  yeaxs,  devised 
the  land.  Held,  after  the  lapse  of  thirty  years,  a  person  dainung  « 
trust  in  the  property  was  barred.* 

41.  As  between  trustee  and  cestui,  the  former  does  not  cease  to 
stand  in  that  relation,  by  any  wrongful  act,  in  regard  to  the  estate^ 
«xcept  at  the  election  of  the  latter.  It  is  said  that  trusts  are  excepted 
from  the  Statute  ^  Lomiutions,  only  as  between  the  trustee  and 
cestui.' 


1  Hilary  v.  Waller,  12  Yes.  S39.  '  Pievort  v.  GnU,  6  V^heat  481. 

*  3  Hayw.  253.    Shelby  v.  Shelby,  1  Cooke,  182.    Kane  v.  Bloodgood,  7  John.  Ch. 
111.    4  Hawk.  413.    Van  Rbyn  v.  Vincent,  1  M 'Cord's  Cha.  318. 

*  Prevoiit  V.  Qtats,  6  Wheat  498.    (See  2  Story,  rJ6  &,  ee^t). 

*  Coze  V.  Smith,  4  John.  Cha.  271. 

*  4  Hawk.  413,    Fbher  v.  Tucker,  1  M'Cord'aCha.  176. 
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CHAPTER   XXV. 


TRUSTS— CESTUI  AND  TRUSTEE— THEIR  RESPECTIVE  INTER- 
ESTS, RIGHTS  AND  DUTIES,  AS  BETWEEN  THEMSELVES, 
AND  IN   RELATION   TO   THIRD   PERSONS. 


1.  Incidents  of  a  trust— right  of  cestui 
to  a  conveyance. 

5.  Cestui  not  prejudiced  by  any  act,  &c. 

of  trustee. 

6.  Change  of  estate  by  trustee. 

7.  Executory  agreement— binding  in  fiu 

vor  of  cestui. 

8.  Conveyance  by  trustee  to  third  per- 

sons— notice  of  trust,  Ac. 
22.  Authorized  sale  by  trustee^iability 
of  purchaser  to  the  cestui. 

Joint  trustees — conveyances  and  re- 
ceipts by. 

Liability  oSf  trustee  to  cestui.   Release 
of  debts. 

Sale  of  land. 

One  trustee  liable  for  another. 
41.  For  what  amount  trustees  shall  ac- 
count. 


37. 


39. 

40. 


Exchange  of  lands. 
Cestui's  remedy  agunst  trustees. 
CompensatijMi  ajuT  allowtooe  to  1 
tee. 
Trustee  shall  not  purchase  the  tnut 

estate. 
Exceptions. 

Disclaimer  and  release  by  trustee. 
Trustee  cannot  delegate  his  power. 
^tatutoIy  provisions  as  to  joint  tms 

tees. 
Joint  trustees  in  New  York. 
Chancery  may  remove,  appmnt  ] 

trustee,  Ac 
Descent  of  trust  to  heirs. 
Who  may  be  trustees. 
Trust /cueotf  on  the  estate. 
How  affected  by  escheat,  &c. 


1.  The  three  leading  incidents  of  a  trust,  as  of  a  use  at  common 
law,  are  pernancy  of  the  profits,  execution  of  estates,  and  defence  of 
the  land.^  The  first  and  last  of  these  properties  seem  not  to  require 
any  particular  comment.  With  regard  to  the  second,  it  is  said,  that 
where  a  cestui  has  an  absolute  interest  in  the  trust,  he  may  compel 
the  trustee  to  convey  the  legal  estate  to  himself  or  any  one  whom 
he  shall  appoint.'  Of  course,  the  cestui  has  no  such  right,  where 
the  trust  b  created  only  in  part  for  his  benefit;  as,  for  instance, 
where  annuities  are  first  to  be  paid  by  the  trustee.  And  th6  rule 
seems  equally  inapplicable  to  that  numerous  class  of  cases,  in  which 
a  leading  object  of  the  party,  who  conveyed  or  devised  the  land,  was 
to  vest  the  legal  estate  permanently  in  the  trustee  and  his  successors, 
and  such  object  would  be  defeated  by  compelling  them  to  part  with 
it.  The  rule  is,  that,  in  the  exercise  of  a  sound  discretion,  Equity 
will  compel  the  trustee  to  transfer  the  legal  estate,  unless  the  intent  of 
the  party  creatmg  the  trust  require  that  he  receive  the  profits.' 

2.  Thus,  where  one  devised  the  use  and  improvement  of  land  for 
the  support  of  a  child,  providing  that,  so  long  as  he  should  be  indus- 
trious and  economical,  he  should  be  entitled  to  the  use  and  improve- 


>  869  p.  191.  >  1  Cruise,  360. 

'  S  Leigh,  369.    Jaspw  «.  BfuweU,  Dev.  Eq.  857. 
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ment,  and  to  all  he  should  nise  by  virtue  of  the  improvement ;  the 
cestui,  if  shown  to  be  incapable  and  of  intemperate  habits,  though  he 
were  so  in  the  testator's  life-time,  shall  not  recover  possession  from  the 
trustee.^ 

3.  It  is  doubtful,  whether  a  trustee  can  safely  make  a  conveyance 
to  execute  the  trust,  without  a  decree  of  Equity.  It  is  the  general 
rale,  in  case  of  infants,  that  a  trustee  cannot  be  excused  from  strict 
performance  without  a  decree.'  In  Kentucky,  a  sale  by  a  trustee  is 
invalid,  unless  made  under  a  decree,  or  unless  the  party  creating  the 
trast  joins.' 

4.  A  trustee  cannot  justify  his  refiisal  to  convey  the  estate,  by 
buying  in  an  outstanding  title.^ 

5.  It  is  the  general  rule  of  Equity,  that  neither  any  act  nor  any 
omission,  on  the  part  of  a  trustee,  shall  be  allowed  to  prejudice  the 
cestui  yufi  trust*  To  prevent  this,  Equity  will  treat  money  as  land 
and  land  as  money,  and  consider  that  which  ought  to  be  done  as 
actually  done.*  So  long  as  the  subject  of  an  express  or  implied  trust 
remains  in  the  hands  of  the  trustee,  or  of  his  heirs,  executors,  adminis^ 
trators  or  devisees,  the  Court  of  Chancery  will  lay  hold  of  it  for  the 
benefit  of  the  cestui.^ 

6.  Where  a  cestui  is  of  age,  the  trustee  has  no  right,  unless  ex- 
pressly empowered,  to  change  Ae  nature  of  the  estate ;  to  convert 
land  into  money  or  the  converse.  Otherwise,  it  seems,  if  the  cestui 
is  an  infant.* 

7«  Even  where  a  trust  consists  in  a  mere  executory  agreement 
between  the  trustee  and  a  third  party,  such  agreement  cannot  be 
revoked  to  the  prejudice  of  the  cestui.  Thus^  where  a  father  con- 
tracts in  writing  for  the  purchase  of  land  in  trust  for  his  son,  the  trust 
will  be  enforced,  althou^  the  vendor  afterwards,  with  the  father's 
consent,  devised  the  land  to  another  person.* 

8.  But  if  a  trustee  convey  the  land  held  by  him,  for  a  Taluable 
consideration,  to  a  person  who  is  ignorant  of  the  trust,  the  latter  shall 
hold  it  discharged  tiierefiom.  It  has  been  seen,'*  that  a  creditor  of 
the  trustee  cannot  take  the  land  to  satisfy  his  debt;  and  in  this 
respect  it  seems  to  make  no  difference  whether  the  creditor  has  notice 
of  the  trust  or  not.  But  a  mortgage  by  the  trustee,  though,  like  a 
judgment,  it  is  a  mere  incumbrance,  will  pass  a  title  to  an  ignorant 
mortgagee  discharged  of  the  trust."  In  order  to  pass  a  perfect  tide  to 
the  purchaser  from  a  trustee,  there  must  be  both  a  want  of  notice  and 


1  Root «.  TeomaiM,  16  Pick.  488. 

•  2  Stoiy  on  Jiquily,  243.    Wood  u.  VITood,  5  Paige,  597. 
«  1  Ky.  Rev.  L.  449. 

«  Kellogg  V.  Wood,  4  Fiige,  578. 

»  3  P.  Wm«.  215, 2, 715.  •  See  p.  18. 

7  Ridgely  v.  Goiey,  4  Har.  6l  McHen.  196. 

•  2  Story,  242.  •  Taylor  v.  Jamec,  4  Obs.  1. 
»o  P.  287.                                                                    "  1  P.  WmB.  278. 
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a  Talttable  owisideratioB*  Ndther  b  saflkijept  of  itself*  Henoe  a 
gratuitous  grantee  without  notice,  and  a  purchaser  for  cc»isidetatioii 
with  notice,  shall  be  alike  held  chargeable  with  the  tnist.^ 

9.  To  constitute  the  notice  requisite  to  charge  a  purchaser^  it  is 
SttfiicieDt  that  he  has  Such  information  as  ought  to  put  him  on  inquiiy/ 

10«  The  pendency  of  a  suit  in  Equity  by  the  cestui  against  the 
tnistee-<"after  the  service  of  a  subpoena  and  filing  the  bill — is  implied 
notice.* 

11.  But  not  a  recital  in  a  deed  between  third  peisoKiS)  tfaougji 
registered/ 

12.  Possession  of  the  land  by  the  cestui  is  implied  notice  of  the' 
trust.* 

13.  The  purchaser  from  a  trustee  is  chargeable,  if  he  have  notice 
of  the  trust,  though  he  have  no  notice  who  is  the  cestui.' 

14.  Where  an  insolvent  trustee  sells,  pardy  for  cash  and  partly  io 
payment  of  his  own  debt,  a  mortgage  given  to  him  on  the  face  of  it 
as  trustee,  the  purchaser  b  chargeable  with  the  trust.^ 

15.  But  where  a  survey  of  wild  land,  without  an  entry  in  the  book 
of  entries,  oonsdtutes  no  appropriation,  notice  of  such  survey  to  om 
holding  a  subsequent  land  warrant  does  not  affect  his  title.* 

16.  If  an  executor,  not  in  advance  to  the  estate,  dbpose  of  the 
property  for  his  own  private  purposes,  whether  in  payment  of  a  debt 
or  for  a  new  pecuniary  consideration ;  the  purchaser,  having  nolice,  is 
chargeable  with  the  trust. 

17.  A,  an  executor,  empoweied  to  sell  lands,  sells  them,  and  t^es 
a  deed  of  trust  for  the  price,  which  he  afterwards  aangos  as  aecuri^ 
for  his  own  debt.  The  assignment  refers  to  the  deed  of  trust,  which 
refers  to  the  original  deed,  which  refers  tp  the  will.  Held,  the 
assignee  was  chargeable  with  the  trusts  of  the  executor.* 

18.  So  an  assignment  of  a  deed  of  assignment  is  sufficient  notioe  of 
the  trusts  contamed  in  the  latter.'^ 

19.  If  a  trustee  repurchase  the  estate  fipom  a  purchaser  withom 
notice,  the  trust  will  revive  as  a  charge  upon  the  land  m  bis  hands.^^ 

30.  But,  in  general,  a  purchaser  without  notice  from  one  with 

notice,  is  not  chargeable  with  the  trust." 

21.  So  a  purchaser  with  notice  ftom  one  without  notice.'* 

as.  The  rule  above-stated  relates  to  yaumiharized  transfers  by  a 

trustee,  which  invdve  a  violation  of  daty  on  his  part.    A  difibient 


>  6  Pick.  18.    1  Verm.  101.    1  Cnach,  100.    1  Gill  &  J.  371.    1  MeCoid'sChft. 
119. 

•  2  Paige,  202.  <  Morrav  o.  Balloo,  1  John.  Cha.  566.  <  lb. 

•  PiitcEud  V.  Brown,  4  N.  H.  404.  <  Maples  v.  Medlin,  1  Mar.  219. 
»  Pendleton  v.  Fay,  2  Paige,  202. 

•  Wilflon  V.  Maflon,  1  Cninch,  100.  *  Graff  o.  CasUeman,  5  Rand.  195. 
»  7  Cranch,  69-97.                                       "  Bovey  r.  SmiUi,  I  Cruise,  526. 
»  Bofiiraa  V.  Pktoer,  1  John.  Cha.  213. 
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liabflitj  attaches  to  the  purchaser  of  trust  property,  which  the  trustee 
was  empowered  and  directed  to  sell  for  a  certain  specified,  object. 
The  general  rule  is,  that  the  deed  of  a  trustee  conveys  an  absolute 
title  at  law,  without  proof  by  the  purchaser  that  the  conditions  of  sale 
have  been  complied  with.     But  in  Equity  it  is  otherwise.' 

23.  Where  one  conveys  or  devises  land  to  trustees,  to  be  sold  or 
mortgaged  for  payment  of  specified  debts  or  legacies,  or  to  obtain 
money  to  be  invested  in  funds,  the  purchaser,  mortgagee,  &c.  is 
bound  to  see  to  the  application  of  the  money,  or  the  land  will  still  be 
liable  in  his  hands.' 

24.  So,  where  land  was  sold  under  a  decree  in  Chancery,  for  pay- 
ment of  certain  debts  ascertained  by  a  report  of  the  master ;  it  was 
held  that  the  purchaser  was  charged  with  the  application  of  the 
money.* 

25.  The  same  liability  attaches  to  a  purchaser,  where  the  purchase 
money  is  to  bp  applied  by  the  trustee  to  any  other  definite  and  specific 
object ;  as,  for  instance,  where  an  act  of  Parliament  granted  land  in 
trust,  to  be  sold,  and  the  proceeds  applied  to  the  rebuilding  of  a 
printing  bouse.  And  the  rule  is  no  less  applicable,  where  lands  are 
liable  to  debts  without  express  charge,  as  is  universally  the  case  in  the 
United  States,  than  in  England,  where  they  are  not  thus  liable  ;  be- 
cause, though  no  charge  is  superadded  by  the  will,  (is  between  the 
devisee  and  the  creditor,  the  relation  of  the  devisees  to  each  other  is 
materially  affected  by  it.* 

26.  Where  the  trustee  is  required  to  invest  the  proceeds  of  sale  in 
a  certain  way,  it  seems  the  liability  of  the  purchaser  extends  so  far 
only,  as  to  make  him  responsible  for  such  original  investment ;  and 
that  he  is  not  answerable  for  any  subsequent  misappropriation,  either 
of  the  fiinds  themselves,  or  interest  or  dividends  arising  from  them.* 

27.  Unless  the  debts  and  legacies  are  specified,  the  purchaser  is  not 
responsible  for  the  application  of  the  purchase  money.  That  Is,  unless 
the  debts  are  specified,  he  is  liable  for  neither ;  the  debts  being  pay- 
able first.  And  in  this  respect  it  is  immaterial,  whether  the  land  is 
expressly  given  in  trust,  or  merely  charged  with  debts.  A  charge  is 
a  devise  of  the  estate,  in  substance  and  effect,  pro  tanto,  upon  trust  to 
pay  the  debts.* 

28.  Although  most  of  the  cases,  in  which  the  doctrine  above-named 
has  been  established,  seem  to  relate  to  trustees,  yet  there  is  another 
class  of  decisions,  in  which  a  distinction  is  made  between  a  purchase 


»  Taylor  ».  King,  6  Man.  366-7, 

>  Ounch  V.  Kent,  1  Ver.  260.    Spalding  v.  Shalmer,  lb.  901. 

•  Lloyd  n.  Baldwin,  1  Vee,  173.    (Lining  t>.  Peyton,  2  Denaus.  Cha,  378). 
«  Cotterel  v,  Hampaon,  2  Vera.  5.    l2  Wheat.  501. 

«  2  Booth's  Cas.  and  Opin.  114. 

•  Jebb  V.  Abbet,  1  Bro.  186,  n.  1  Vem.  261.  WiUiaowon  r.  Curtia,  3  Bro.  96. 
Amb.  677.  6  Ves.  654,  n.  7,  323.  Rogers  v.  Skillicome,  Amb.  188.  Gardner  «. 
Gardner,  3  Mas.  218-9.    Andrews  «.  Spariiawk,  13  Pick.  393. 
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firom  a  mere  heir  or  devisee^  charged  with  payment  of  debts,  and  one 
fiom  a  trustee,  who  is  the  hand  to  receive  the  money,  and  whose  re- 
ceipt therefore  is  said  to  be  a  perpetual  discharge.^  *  Sir  William  Grant 
remarked,  that  the  doctrine  on  this  subject  had  been  carried  farther 
than  Equity  would  warrant ;  and  that  although,  where  one  purchased 
from  a  trustee  having  no  right  to  sell,  he  ought  to  be  charged  with  tbe 
trust,  yet  where  the  trustee  had  such  right,  he  should  be  able,  as  inci- 
dent thereto,  to  give  a  receipt  for  the  price.* 

29.  Thus,  where  an  estate  was  limited  to  trustees  for  payment  of 
debts  and  legacies,  the  trustees  having  raised  the  money,  but  misap- 
propriated it ;  held,  the  creditors  and  legatees  had  no  further  lien  upon 
the  land,  but  having  once  borne  its  burthen  it  went  to  the  heir ;  that 
the  estate  was  debtor  for  the  debts  and  legacies,  but  not  for  the  faults 
of  the  trustees.' 

30.  It  is  a  common  practice,  to  make  express  provision  in  tbe  deed 
or  will,  that  tbe  receipt  of  the  trustees  shall  be  a  sufficient  discharge  tx> 
the  purchaser.  In  such  case,  the  latter  is  of  course  exempt  from  all 
liability.  But  if  there  are  several  trustees,  the  receipt  of  a  part  only 
will  not  discharge  a  purchaser  with  notice,  although  the  others  have 
refused  to  act  and  conveyed  their  interest  to  their  fellows.  An  express 
renunciation  of  the  trust,  however,  would  dispense  with  the  necesaty* 
of  a  signing  by  the  trustee  who  renounced.* 

31.  Where  a  trustee,  empowered  to  sell  the  land  and  reinvest  the 
proceeds  to  the  same  uses,  joins  in  a  conveyance  with  the  cestui ;. 
held,  in  South  Carolina,  partly  on  the  ground  of  local  circumstances 
and  usage,  that  the  purchaser  b  not  responsible  for  the  disposition  of 
the  money.* 

32.  The  whole  doctrine  of  the  liability  of  a  purchaser,  either  front 
trustees  or  other  parties  authorized  to  sell,  for  the  right  application  of 
the  purchase  money,  seems  to  have  been  overruled  or  very  much 
shaken  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Potter  V.  Gardner/  In  this  case,  tbe  testator  devised  an  estate  to  his 
son  A,  in  fee,  "  he  paying  all  my  just  debts  out  of  said  estate.  And 
I  do  hereby  order,  &c.  that  my  son  shall  pay  my  debts  out  of  the 
estate,"  &c.  A  sold  the  estate  to  B.  The  executrix  and  other  de- 
visees filed  a  bill  in  Equity  agamst  A  and  B,  for  the  purpose  of 
charging  B  with  the  application  of  the  money  to  the  debts  of  the  tes- 
tator. It  appeared,  that  a  part  of  the  purchase  money  was  paid,  by 
extinguishing  debts  due  from  A  to  third  persons,  and  a  debt  due  from 
A  to  B,  and  that  another  part  remained  due  in  the  form  of  a  note  not 


\  Cothbert  v.  Baker,  Suff .  Yen.  378.    4  Ves.  99. 

>  Balfour  v.  Welland,  16  Yes.  151-6. 

»  1  SaUc.  153.t  4  Crewe  v.  Dicken,  4  Yea.  97. 

(  Lining  v.  Peyton,  2  Dessaus.  375. 

•  Potter  V.  Gardner,  Id  Wheat  496. 

*  lliia  distinction  i«  rejected  in  Maasachiuetta.    13  Pick.  401. 
t  It  doe*  not  appear  tma  the  debts  were  spw^ied. 


Digitized  by  VjOOQ IC 


Chap.  XXV.]    Tru$t3^Cestm  and  Tnatee ;  Rigkt»,  fyc.         5235 

negotiable.  Held,  B  should  be  charged  with  such  part  of  die  pup- 
chase  money  as  remained  unpaid,  absolutely ;  and  with  such  part  as 
had  been  applied  to  the  debts  of  A,  contingently ; — the  decree,  in 
regard  to  the  latter,  being  in  the  first  instance  against  A,  and,  on  his 
failure  to  pay,  against  B.  The  Court  remark,  that  no  question 
seemed  'to  be  made  as  to  the  authority  of  those  modem  dedstom^ 
which  deny  the  distinction  between  lands  charged  in  the  halids  of  an 
heir  or  devisee  with  the  payment  of  debts,  and  lands  devised  to  a 
trustee  for  the  payment  of  debts.  In  either  case,  the  person  who  pays 
the  purchase  money  to  the  person  authorized  to  sell,  is  not  bound  to 
look  to  its  application,  unless  the  money  is  misapplied  (as  in  this  case) 
with  his  cooperation.* 

33.  It  is  said,  that  where  lands  are  devised  in  trust  to  be  sold  for 
payment  of  debts,  in  case  the  personal  estate  shall  prove  insufficient 
jfor  that  purpose,  a  purchaser  without  notice  acquires  a  good  title  as 
agamst  the  heir,  -although  the  personal  estate  is  not  insufficient.  The 
law  does  not  require  him  to  kx)k  into  the  condition  of  the  testator*s 
estate.  But  implied  notice  is  sufficient  to  impair  his  tide ;  as,  for  in- 
stance, a  lis  pendens  to  have  an  account,  between  the  heir  and  ex- 
ecutor.* 

34.  Thb  dtxstrine,  however,  is  denied  by  high  authority  ;  and  it  is 
laid  down,  that  when  a  potver  is  given  to  executors  Co  sell  for  this 
purpose,' deficiency  of  personal  estate  is  a  condition  precedent  to  a 
good  title  in  tiie  purchaser.'  And,  inasmuch  as  the  personal  estate  is 
by  implication  primarily  liable,  it  seems  the  same  rule  is  applicable, 
although  the  wUl  does  not  expressly  order  that  it  be  sold  in  the  first 
instance. 

35.  An  order  of  Court,  authorizing  a  sale  of  lands,  is  conclusive 
of  its  validity,  though  it  turns  out  that  there  Were  personal  assets.' 

36.  Where  a  trustee  is  authorized  generally  to  sell  lands  for  pay- 
ment of  debts,  a  purchaser  acquires  a  good  title,  although  more  was 
sold  than  was  necessary  for  this  object ;  more  especially  where  the 
sale  takes  place  under  a  decrpe  of  Chancery,  and  with  the  consent  of 
parties  interested.  Hence,  under  such  circumstances,  a  purchaser 
cannot  avoid  the  bargain,  by  alleging  a  defect  m  the  tide.^ 

87.  Joint  trustees  have  all  an  equal  interest  and  authority,  and 
must  join  in  conveyances  and  receipts.  But  where  one  only  receives 
money,  the  others,  though  joining  in  a  receipt  for  it,  will  not  in  gen- 


^  Colpepev  V.  Afftim,  8  Cba.  Gft.  lift.    Colemui  v.  McKinney,  3  J.  J.  Mar.  249. 
'  Fearae'B  Opin.  llil.    Bug.  Yen.  St  P.  343. 

*  7  MuB.  293. 

«  1  Vem.  303.    Lntwych  o.  Winford,  2  Bro.  R.  248. 

*  With  regard  to  thia  case  it  ia  to  be  obserred,  tiuit  althougk  the  langaage  of  the 
Cowt  diaafowB  the  liabilitj  of  bona  fide  purchaaen,  in  any  cmc,  yet  the  facts  would 
warrant  no  other  decision,  eyen  according  to  the  old  rule,  beoaose  the  debts  were  not 
imeqfied.  Story  J.  faya  down  the  same  rule,  but  vtUh  this  important  timitation.  (S. 
C.  3  Mas.  218).  And  the  SuBieme  Court  in  Masaachnsetts  adopt  hia  viewa.  (Andrews 
9.Sparhawk,13Picl[.401). 
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enl  be  heid  accountable.  An  express  provisbn  is  alnx)6t  universally 
inserted  in  trust-deeds^  that  each  trustee  shall  be  accountable  only  for 
such  sums  as  actually  come  to  his  hands/ 

38.  The  general  rule  is,  that  a  trustee  shall  not  be  allowed  to  de- 
rive any  personal  advantage  from  his  trust.  Hence,  if  he  compound 
a  debt  due  fixxn  the  estate,  the  profit  goes  not  to  Iiim  but  to  the  cestui 
que  trust.  But  if  in  good  faith  and  with  discretion  he  release  a  debt, 
he  shall  not  sustain  any  loss  thereby.' 

39.  Where  a  trustee  commits  a  breach  of  trust,  he  will  be  held 
strictly  accountable.  Thus,  if  he  wrongfully  sell  the  estate,  he  shall 
answer  to  the  cestui  for  its  full  value.' 

40.  One  trustee  is  also  liable  for  concealing  the  wrongful  acts  of 
another. 

41.  A  trustee  in  possession  shall  account  for  all  that  might  have 
been  received  from  the  estate.* 

42.  Where  a  trustee,  authorized  to  sell  lands,  and  apply  the  pro- 
ceeds to  pajrment  of  debts  or  purchase  of  stock,  exchanges  them  for 
other  lands,  he  shall  account  for  the  full  value  of  the  lands  ex- 
changed.' 

43.  It  has  been  intimated  in  England,  and  expressly  decided  in 
Massachusetts,  that  a  cestui  que  trust  may  maintain,  an  action  at  law 
against  his  trustee  for  breach  of  trust,  as  upon  an  implied  assumpsit 
Of  course,  in  England,  the  cestui  stands  on  the  footing  of  a  mere  simple 
contract  creditor.' 

44.  It  was  formerly  held,  that  a  trustee  could  not  be  allowed  any 
compensation  for  his  services.  This  rule  was  founded  upon  the  rea- 
sons, that  by  such  allowance  the  estate  might  be  exhausted ,  that  it 
was  impossible  to  Ibc  upon  a .  fair  amount,  one  man's  services  being 
worth  more  and  another's  less  ;  and  that  the  trustee  had  his  option, 
whether  to  accept  or  refose  the  office.^  *  This  rule  seems  to  be  still  in 
force  in  Ohio,  and  in  New  York  it  has  been  held  doubtfiil,  whether 
even  a  positive  agreement  with  the  cestui  for  compensation,  made  after 
creation  of  the  trust,  is  binding.' 

45.  But  where  the  party  creating  the  trust  directed  that  the  trus- 
tees should  be  compensated,  it  was  held  that  such  order  should  be 
carried  into  effect ;  and  the  amount  of  compensation  was  referred  to 
the  naaster  to  settle.' 


>  Fellowi  V.  Mitchell,  1  P.  Wms.  81.    Bartktt  «.  Hodgmm,  1  T.  R.  43.    (Kip  «. 
Deniston,  4  John.  26). 

>  3  P.  Wmfl.  251.    9  S.  &  R.  204.    (Forhe*  v.  Rom,  8  Bro.  Rep.  IdO).    ,     • 

>  Smith  V.  French,  2  Atk.  243.    1  Hu.  A  GiU.  11. 

*  I  Bro.  68.    Rogers  v.  Rogers,  1  Paige,  188. 

*  Ringgold  0.  Same,  1  Har.  A  GiU.  11. 

*  2  Atk.  612.    7  Mass.  196.    For.  109.    2  Atk.  19.    (1  Deaans.  216). 

7  Treat  of  £q.  b.  2,  c.  7,  b.  3.  «  Walk.  Intro.  314.    1  John.  Cha.  587. 

*  Elliaon  v.  Airey,  1  Vea.  112. 

*  Another  reason  assigned,  is,  that  there  is  mneh  solicitude  and  vexatioa  in  moft 
trnsts,  which  cannot  be  compensated  by  money.    16  Mass.  288. 
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46.  In  Massachusetts,  a  trustee  is  allowed  a  commission  of  fi?e  per 
cent,  on  the  gross  amount  of  all  the  property  that  has  come  to  his 
hands,  and  the  allowance  of.  a  commission  will  not  prevent  that  of  spe- 
cific charges  also.  In  Pennsylvania,  an  executor  is  always  compen- 
sated.    So,  in  Virginia,  compensation  is  allowed  to  a  trustee.^ 

47.  It  is  said,  that  the  cestui  que  trust  ought  to  save  the  trustee 
harmless  as  to  all  damages  relating  to  the  trust.  Upon  this  principle, 
a  trustee  shall  be  liberally  allowed  all  reasonable  costs  and  charges 
incurred  in  the  management  of  the  estate.  Thus,  if  be  bring  a  suit  to 
recover  the  land,  he  will  not  be  limited,  in  a  settlement  with  the  cestui, 
to  the  taxed  costs,  but  will  be  allowed  the  expenses  actually  incurred 
in  the  suit.  But  he  will  not  be  allowed  the  expenses  of  actions  of 
assault  and  battery  brought  against  him,  though  arising  from  his  de- 
fence of  the  estate.  Where  he  has  advanced  money,  without  any 
probability  of  gaining  by  it  personally,  the  amount  shall  be  reimbursed 
to  him.  It  is  now  usual  to  provide  expressly  for  the  reimbursement 
of  all  costs  and  expenses  incurred  in  executmg  the  trust.  If  the 
trustee  pays  off  an  incumbrance,  he  may  reimburse  himself  from  the 
property,  and  leave  the  cestui  to  call  upon  the  grantor  on  his  warranty, 
instead  of  doing  it  himself.' 

48.  In  Massachusetts  and  New  York,  a  trustee  will  not  be  allowed 
the  cost  of  pertaancni  in^ovemenUy  such  as  buildmg,  clearing,  road- 
making,  &c.  f^  and  regard  must  be  had  to  the  probable  duration  of  the 
trust,  in  determining  what  improvements  fall  under  this  designation. 
'If  by  means  of  improvements  the  rent  of  the  property  is  increa^,  the 
cestui  may  be  put  to  his  election  between  disallowing  the  charge  and 
receiving  the  increased  rent.  And  the  trustee  shall  be  allowed  for 
reasonable  repairs.  So  it  has  been  held  in  New  York,  that  where 
lands  are  purchased  in  trust  with  the  money  of  a  wife,  the  trustee, 
whether  the  husband  os  a  stranger,  shall  be  allowed  for  permapent 
improvements.* 

49.  The  policy  of  the  law  requires,  that  the  relation  of  trustee  and 
cestui  should  be  guarded  with  vigilance,  and  contracts  between  them 
scrutinised,  that  no  injustice  should  be  done  the  cestui.^ 

50.  Upon  this  principle  is  founded  the  general  rule,  that  a  trustee 
shall  not  oe  allowed  to  purchase  the  trust  property  for  his  own  benefit, 
either  directly  or  through  an  agent.  It  is  said  to  be  a  plain  point  6[ 
Equity,  and  a  principle  of  clear  reasoning,  that  he  who  undertakes  to 
act  hx  another  in  any  matter  shall  not,  in  the  same  matter,  act  for 


»  fiarreU  v.  Joy,  16  Mara.  SSI.  3  Bin.  5e0.  9  8.  A;  R.  904,  923.  11  Fiek.  190. 
15,471.    4Veatt8,207.    4  Hen.  A>  Mon.  415. 

'  Trott  V.  Dawson,  1  P.  Wms.  780.  1  John.  Gha.  29.  Amand  v.  Bradbnrn,  9 
Cha.  Ca«.  128.  2  MeCord'a  Cha.  82.  7  Bro.  Pari.  Gas.  266.  Pieraon  «.  ThomraoD, 
1  Edw.  Gha.  219.  2  P.  Wma.  455.  Miinray  9.  he  Rottenham,  6  John.  Gha.  62.  1 
Bin.  495. 

>  Rathhon  v.  Golton,  15  Pick.  471.    1  John.  Cha.  450. 

«  Ringgold  V.  Same,  1  Har.  d&  Gill,  11. 

*  Otherwiae  in  Penniylvania.    1  Bin.  495. 
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himself,  und  make  the  business  an  object  of  interest.  He  is  not  acting 
with  that  want  of  interest,  that  total  absence  of  temptation,  diat  dutj 
imposed  upon  him,  that  he  shall  gain  no  profit.  Hence,  in  whatever 
shape  a  profit  accrues  to  the  trastee,  whether  by  management  or  good 
fortune,  it  is  not  fit  that  benefit  should  remain  in  him.  It  ought  io  be 
communicated  to  those  whose  interests,  being  put  under  his  care, 
afforded  him  the  means  of  gaining  that  advantage.  He  takes  the 
land  clothed  with  the  same  trusts  as  it  was  liable  to  in  hb  hands  pre- 
vious to  the  sale.  The  principle  applies  not  merely  to  trustees, 
technically  so  called,  but  io  jitdicial  officers ^ond  all  persons  concerned 
in  dbposing  of  the  property  of  others,  such  as  attorneys,  commissiooecs, 
sheriffi,  &c.* 

51.  The  above-named  principle  seems  to  have  been  limited  in 
some  cases  to  a  purchaser  from  an  infant  cestui  que  trust.  But  this 
restriction  is  now  done  away ;  and,  although  the  cestui  be  of  age,  the 
transaction  morally  fair  and  honest,  a  higher  price  paid  by  the  trustee 
than  any  one  else  would  give,  the  estate  taken  at  an  appraisement  or 
in  the  name  of  a  third  person ;  yet,  upon  the  ground  of  general  incon- 
venience, the  transaction  may  be  set  aside  by  the  cestui.  The  trustee 
purchases,  subject  to  that  equity.' 

52.  But  where  the  estate  is  sold  under  a  decree  of  Chancery,  by 
an  open  bidding  before  the  master;  or  where,  in  case  of  a  trust  for 
creditors,  a  majority  of  them  assent ;  the  purchase,  it  seems,  will  be 
sustained.  In  Pennsylvania,  the  circumstance  that  a  sale  b  a  judicial 
one  is  held  to  make  no  difierence.  So,  in  South  Carolina,  if  made  at 
the  instance  of  the  trustee,  it  b  held  to  be  hb  sale.  And  the  mere  fact 
of  a  publb  sale  does  not  make  the  sale  valid.  So  where,  in  a  sale 
made  by  executors,  one  of  them  became  a  joint  purchaser  and  after- 
wards sole  owner,  held,  although  the  sale  was  ratified  by  the  heirs  and 
devisees,  the  land  was  still  liable  to  be  taken  by  creditors.* 

53.  If  the  property  purchased  by  the  trustee  b  a  lease,  and  he 
renews  it  in  hb  own  name,  the  renewal  shall  be  for  the  benefit  of  the 
cestui.^ 

54.  If,  after  purchasing  the  estate,  the  trustee  resells  it  at  an  ad- 
vance, the  cestui  may  affirm  the  sale,  and  claim  the  profits.  But,  in 
such  case,  the  trustee  shall  be  allowed  money  paid  to  hb  agent  for 
making  the  purchase.* 

55.  One  to  whom  a  legacy  b  given,  coupled  with  a  trust,  b  charge- 
able with  the  latter,  and  cannot  legally  deal  with  the  cestui.' 


>  3  V«8.  jr.  740.  Hajward  v.  EUis,  13  Pick.  272.  4  John.  Cha.  120.  Voorheea  v. 
Stoothof,  6  Halrt.  145.  3  Har.  d&  J.  99,  5,  147.  1  Mon.  44.  2  Rawle,  392.  3 
Whart  53.    Miaso.  St.  425.    1  Kv.  Rev.  L.  623. 

•  5  Vca.  680. 

»  1  Oroise,  358.  Wiggins,  1  HlU'e  CJuu  354.  CampbeU  r.  Pennaylvania,  Ac.  2 
Whart.  53.  Whelpdale  v.  Cookson,  1  Ves.  9.  5  Vea.  678.  Bruch  v.  Lantz,  2  Rawfe, 
392. 

•  Killick  V.  Ptemey,  4  Bro.  R.  161. 

»  Whichcote  v.  Lawrence,  8  Vea.  jr.  740.    Haywud  v.  EUia,  18  Pick.  272. 

•  McCantB  v.  Bee,  1  McCknd'a  Cha.  383. 
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56.  An  administrator  purchases  land  sold  upon  a  judgment  in  favor 
of  his  intestate.     Held,  he  took  it  in  trust.^ 

&7.  So,  if  an  executor  purchase  the  land  of  his  testator  at  sheriff's 
sale,  recede  from  his  purchase,  and  the  land  is  resold,  he  is  chargeable 
ior  the  Inghest  price.' 

58.  An  attorney,  employed  to  collect  or  foreclose  a  mortgage,  takes 
a  conveyance  to  himself  of  the  equity,  instead  of  foreclosing.  Held, 
the  estate  was  subject  to  the  trust  in  the  hands  of  his  heirs ;  and  that 
they  were  bound  to  reconvey,  on  payment  of  the  amount  paid  for  the 
equity,  and  of  the  trustee's  claim  for  his  services,  together  with  the 
vsdue  of  improvements  made  by  themselves  before  notice  of  the  trust.' 

59.  Executors,  having  authority  to  sell,  sold  with  the  intent  of  re- 
purchasing the  estate  iirom  the  purchaser.  Held,  the  sale  was  void- 
able.* 

60.  Devise  of  land  mortgaged,  and  a  direction  to  the  executors  to 
redeem  the  mortgage.  Though  having  assets,  the  executors  took  an 
assignment  of  the  mortgage.  Held,  they  should  hold  it  in  tnist  for 
the  devisee,  whose  right,  it  seems,  would  be  barred  only  by  the  lapse 
of  twenty  years. 

61.  Land  was  sold  upon  execution.  The  plabtiff  directed  his 
attorney.  A,  to  bid  off  the  land.  A  confessed  that  he  had  done  so^ 
and  sidd  that  the  deed  would  be  made  to  the  plaintiff,  and  that  he 
had  made  a  temporary  sale,  to  save  the  expense  of  advertismg,  and 
would  receipt  the  execution,  when  paid.  The  sale  was  made  on  a 
stormy  day,  and  only  A  and  the  officer  were  present.  A  purchased 
the  land,  and  afterwards  conveyed  to  B,  who  had  notice  of  the  facts. 
The  land  was  worth  $2000,  while  only  $80  was  due  on  the  execu- 
tion. Held,  that  it  was  doubtful  whether  the  plaintiff's  attorney 
oould,  in  any  case,  legally  purchase  land  sold  on  execution,  inasmuch 
as  he  has  d)e  whole  control  of  the  proceedings,  and  therefore  great 
opportunity  for  unfairness ;  and  that  in  this  case  the  judgment  debtor 
might  redeem,  on  payment  of  the  sum  due  upon  the  execution  and 
interest,  the  amount  paid  to  discharge  incumbrances  by  A  or  B,  and 
the  cost  of  improvements  made  by  the  latter.' 

62.  A  trustee  agreed  to  purchase  a  farm  for  the  cestui  from  the 
proceeds  of  trust  property.  He  bought  the  farm,  and  gave  a  bond 
and  mortgage  for  the  purchase  money,  but  refused  to  pay  them  when 
due,  and  procured  a  foreclosure  and  sale  by  the  mortgagee,  at  a  loss 
of  $4000.     Held,  he  was  liable  for  the  loss.^ 

63.  One  of  several  remaindermen  purchased  the  particular  estate, 
avowedly  for  all.     Held,  a  trust  for  the  others.' 


>  4  Cow.  682.  •  2  Bin.  294. 

*  Giddingi  o.  Eastman.  5  Paige,  561. 

«  Den  V.  McKnight,  6  Jflalat.  385. 

B  Jeniaon  v.  Hapgpod,  7  Pick.  1.  •  Howell  v.  Baker,  4  John.  Cha.  118. 

V  Green  v.  Winter,  1  John.  Cha.  27.  *  Anderson  v.  Bacon,  1  Mar.  51. 
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64.  The  cestui  que  trust  ^^must  not  lie  by  to  speculate  upon 
events/'  but  disaffinn  the  sale  in  a  reasonable  time ;  and  what  is  rea- 
sonable time,  depends  on  the  circumstances  of  each  case.  The  sale 
is  not  void,  but  only  voidable  at  his  election ;  and,  the  rule  being 
adopted  solely  for  his  benefit,  neither  strangers,  nor  parties  to  the 
deed,  nor  those  claiming  under  them,  can  raise  the  objection,  nor  will 
the  deed  be  set  aside  on  application  by  or  on  behalf  of  the  trustee 
himself. 

65.  Upon  the  filing  of  a  bill  in  Chancery,  to  obtain  a  re^e  of  the 
premises,  it  will  be  referred  to  the  Master  to  settle  whether  such  resde 
would  be  beneficial  to  the  plaintiff.' 

66.  Where  there  are  joint  trustee^,  a  sale  of  the  trust  property  by 
one  to  another  is  Olegal ;  and  the  latt^  is  liable  for  any  neglect  on 
the  part  of  the  former  to  pay  over  the  purchase  money,  or  apply  it  to 
the  purposes  of  the  trust.  The  purchaser  b  also  answerable  for  all 
profits  arising  from  the  property.* 

67.  But  where  an  heir  or  devisee,  being  one  of  several,  becomes 
constructively  charged  with  a  trust,  but,  having  no  notice  of  it,  pur- 
chases the  shares  of  the  others,  he  shall  hold  the  latter  discharged  of 
the  trust,  though  his  own  share  remains  charged.* 

68.  Although  a  purchase  by  the  trustee  of  the  trust  property  is 
a  transaction  of  great  hazard  and  delicacy,  to  be  watched  with  the 
utmost  diligence,  yet  such  purchase  may  be  valid,  provided  it  ap-> 
pears,  after  the  most  careful  investigation,  that  there  was  a  distinct 
and  clear  contract  understood  by  the  cestui ;  and  that  on  the  part  of 
the  trustee  their  was  neither  fi*aud,  concealment,  nor  any  advantage 
taken  of  his  situation  as  such. 

69.  Thus,  where  a  trustee  for  payment  of  debts  purchased  the 
estate  as  agent  for  his  father,  both  being  creditors  and  partners,  and 
the  cestui  had  full  knowledge,  and  took  the  sole  management  of  the 
sale,  making  surveys,  settling  the  particulars,  prices,  &c.  Held,  the 
purchase  was  good.* 

70..  So,  a  trustee  may  validly  purchase  directly  fipom  Ae  cestui, 
provided  he  practise  no  unfairness.  By  such,  a  contract  he  in  fact 
removes  himself  from  the  character  of  a  trustee.*  And  afler  the  trust 
ceases,  the  trustee  may  always  rnake  a  valid  purchase. 

71.  A  mortgages  land  for  security  to  B,  his  surety.  A  then  trans- 
fers to  C,  a  creditor,  all  his  remaining  interest  in  the  land,  without  the 
knowledge  and  not  for  the  account  of  B,  and  afterwards  transfers  such 


1  Campbell  v.  Walker,  5  Ves.  678.    13  Pick.  31.    6  Halst.  385.  5  Hai.  Sc>  J.  1^. 
2  Barb.  Diff.  486.    6  Ves.  625. 

*  Ringgold  V.  Same,  1  Bar.  &,  Gill.  11.    Hulbert  v.  Grant,  4  Mon.  582.    Caae 
V.  Abeel,  1  Paige,  393. 

*  Giddings  v.  Eastman,  5  Paige,  561. 

*  Coles  V.  Trecothick,  9  Ves.  &i.   Mone  v.  Royal,  12  Ve».  365.   Naylor  9.  Winch, 
1  Sim.  &  Stu.  555.    McCants  o.  Bee,  1  M'Cord'a  Ciuu  389. 

>  13  Yea.  601. 
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interest  to  B.  Held,  in  the  absence  of  all  fraud,  B's  puiefaase  was 
not  mvalid,  as  made  by  a  trustee ;  for,  by  A's  transfer  to  C,  he  had 
ceased  to  stand  in  that  rekition.' 

72.  The  rule  against  &  trustee's  purchasing  does  not  prevent  him 
bxa  occupying,* 

73.  Where  one  trustee  refuses  to  accept  the  trust,  it  is  usual  for 
him  to  diidaim  by  deed,  or  release  all  his  mterest  to  die  others.  A 
release  implies  a  prior  acceptance,  and  diereibre  cannot  affect  such 
duties  as  are  founded  in  personal  confidence.  Thus,  notwithstand- 
ing such  release,  the  trustee  must  still  join  in  a  receipt  for  purchase- 
money,  if  the  will  required  that  all  should  sign  it.' 

74.  After  accepting  and  entering  upon  the  execution  of  a  trust, 
the  trustee  cannot  surrender  it  without  the  assent  of  the  cestui  or  order 
of  Court.* 

75.  A  trustee  cannot  delegate  his  power,  as,  &x  instance,  a  power 
to  sell.' 

76.  In  North  Carolina,  it  is  provided,  that  where  several  executors 
are  appointed  in  trust  to  sell  lands,  if  some  of  them  reAise  administra- 
tion, the  others  may  give  a  valid  deed.  A  similar  provision  is  made 
in  Pennsylvania,  where  an  executor  has  died,  renounced,  or  been  dis- 
charged ;  and,  in  Illinois,  where  one  of  the  executors,  empowered  to 
sell,  dies.  In  Kentucky,  it  is  held,  that  where  a  mere  discretionary 
power  to  sell  lands  is  given  to  several  executors,  they  have  a  power 
without  an  interesty  and  cue  cannot  sell  alone,  though  the  rest  do  not 
qualify.  But  a  devise  to  executors  to  sell,  for  payment  of  debts,  gives 
them  an  interest.* 

77.  In  New  York,  upon  the  refusal  of  one  tmstee  to  accept  the 
trust,  the  whole  estate  vests  in  the  others,  as  if  the  former  were  dead, 
or  had  not  been  named.  Add,  if  one  refiise  to  accept,  and  fcrmally  re- 
nounce the  trust,  the  Court  of  Chancery  has  no  authority  to  reinstate 
him,  even  with  his  consent,  and  on  applicatioo  of  another  trustee.^ 

78.  If  a  trustee  refiises  to  accept  the  trust,  the  Court  of  Chancery 
will  either  appmnt  a  new  one,  assume  the  execution  of  the  trust  itself^ 
or  direct  a  release  to  other  trustees,  if  there  are  such,  who  are  wil- 
ling to  accept  the  office.* 

79.  A  Court  of  Chancery  may  also,  m  some  cases,  remove  a  Ivus- 
tee  firom  office,  though  he  is  willing  to  act.  As  where  his  eo-tiustees 
refuse  to  job  with  bim.    So,  where  a  female  trustee  marries  a  Ibv- 


>  Ban  V.  Ctrew,  13  Pick.  83. 

«  15  Pick.  495.  «  4  Vet.  97. 

«  Sheperd  v.  M'Evers,  4  John.  Ch.  J96. 

A  Hawley  v.  Junes,  5  Paige,  318. 

•  1  N.  C.  Rev.  St  281.    Pur.  Dig,  301-2.    IHin.  Rev.  L.  641.   'Wocariage  v.  Wat- 
kina,  3  fiibb.  349.    Baird  v.  Rowan,  1  Mar.  215. 

7  King  «.  Donnelly,  5  Paige,  46.    Schoonhovm,  lb.  569. 

•  2  Brev.  Dig.  305.    4  Dea.  Ch.  454.    6  Bia.  192.    2  Des.  335.   Twvell  «.  Daa- 
▼en,  Finch,  3^. 
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eigner,  though  she  expressly  disclaim  all  intention  of  going  abroad. 
And  it  is  said,  there  is  great  inconvenience  in  a  married  woman's  be* 
mg  trustee.* 

80»  It  is  usual  to  provide  expressly  in  trust  deeds,  that  if  any  of 
the  trustees  die,  become  incapable  of  acting,  or  wish  to  relinquish  the 
trust,  a  new  trustee  shall  be  appointed,  either  by  the  others  or  by 
the  cestui,  and  the  property  conveyed  to  him  jointly  with  the  rest* 
Where  there  is  no  such  clause,  the  Court  of  Chancery  will  appoint  a 
new  trustee,  after  a  release  from  the  former  one.  This  may  be  done 
upon  a  bill  filed  against  the  remaining  trustees,  and  by  reference  to 
the  Master."  And  Chancery  will  appoint  a  new  trustee,  notwith* 
standing  by  the  will  creating  the  trust  such  appointment  seems  to  be 
confided  to  the  original  trustee.* 

81.  In  Kentucky,  where  there  is  a  devise  to  two  in  trust,  with- 
out mentioning  the  survivor,  upon  the  death  of  one,  one  half  of  the 
trust  estate  passes  to  his  heirs.  So  a  trustee  may  devise  his  estate, 
and,  if  the  devisee  renounce,  the  trust  will  pass  to  the  heirs.^ 

82.  All  persons  are  capable  of  being  trustees.  In  England,  the 
king,  who  cannot  be  seised  to  a  use,  may  be  a  trustee,  and  the  remedy 
against  him  is  in  the  Exchequer.  So,  in  this  country,  a  State  may  be 
a  trustee,  (see  p.  207).  So  a  corporation  may  hold  in  trust  for  its 
own  members  or  others,  and  is  subject  to  the  jurisdiction  of  Chan- 
cery.* 

83.  A  trust,  once  created,  is  said  to  fasten  itself  on  the  estate. 
Chancery  never  wants  a  trustee.  Hence,  when  the  trustee  dies  or 
becomes  incapable  of  acting,  the  Court  will  provide  for  the  continua- 
tion of  the  trust,  by  compelling  the  legal  owner  of  the  estate  to  per- 
form it.  So  also,  where,  no  trustee  is  appointed,  if  the  object  of  the 
grant  or  devise  cannot  be  otherwise  effected,  the  Court  will  appoint 
or  imply  a  trustee.  Thus,  where  land  is  devised  upon  certain  trusts, 
to  a  company  which  is  mcapable  of  taking  it,  the  heir  at  Jaw  of  the 
testator  shall  be  held  a  trustee.  So,  where  land  is  devised  to  a  mar- 
ried woman,  for  her  separate  use,  her  husband  shall  be  a  trustee  for 
her.  And  the  same  has  been  held  in  Tennessee,  in  the  gift  of  a  slave 
to  a  woman  and  the  heirs  of  her  body.  Generally  it  may  be  stated, 
that  where  property  has  been  bequeathed  in  trust,  without'  the  ap- 
pointment of  a  trustee,  if  it  is  personal  estate,  the  personal  represen- 
tative is  deemed  the  trustee :  and  if  real  estate,  the  heir  or  devisee.* 


>  Uvedale  v.  Ettrick,  2  Cha,  Ca.  20.    Lake  v.  Deiambert,  4  Ves.  592-5. 

*  Buchanan  o.  Hamilton,  5  Ves.  722. 

>  Dunflcomb  v.  Dunscomb,  2  Hen.  &  M.  11. 

*  Sanders  v.  Morriaon,  7  Mon.  56.    Waggener  c.  Waggener,  3  Mon.  545. 

*  I  Ves.  453.  3  Comm.  438.  Mayor  of  Coventry  v.  Att'y.  Gen.  7  Bro.  Pari.  Caa. 
235.    2  Ves.  inn.  46.    1  Vea.  468.    1  Cruiae,  322. 

*  2  Story,  241.  Harkina  v,  Coalter,  2  Porter,  463.  Sonley  w.  Clockmaker'a  Co. 
1  Bro.  R.  81.  Rogers  ».  Rosa,  4  John.  Ch.  388.  Bennet  v.  Davis,  2  P.  Wmg.  316. 
Hamilton  v.  Bishop,  8  Terg.  33. 
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84.  But  though  a  trust  will  not  be  suffered  to  fail  for  want  of  a 
trustee;  yet,  it  is  said,  that  being  an  incident  merely,  it  will  be  sus- 
pended or  destroyed  by  the  suspension  or  destruction  of  the  legal  es- 
tate, as  by  escheat,  disseisin,  inc.  But,  it  has  been  held,  that  where 
the  estate  of  the  trustee  devolves  upon  the  State  by  escheat,  the  State 
holds,  subject  to  the  trust/ 

85.  On  the  other  hand,  if  all  the  purposes  of  a  trust,  as  to  any 
share  of  the  property,  cease,  or  are  illegal,  the  estate  of  the  trustees 
ceases  pro  tanto* 


CHAPTER  XXVL 


TRUST  TERMS.    TRUSTS  IN  NEW  YORK. 
1.  Trust  terms.  ^  |  9.  Trusts  in  New  York. 

1.  Tebms  for  years  are  either  vested  in  trustees /w  the  use  of  par-* 
iicuktr  persons y  or  for  particular  purposes ;  or  else  upon  trust,  to  ai' 
tend  the  inheritance. 

2.  Those  of  the  former  class  are  called  terms  in  gross.  The  cestui 
que  trust  of  such  a  term  is  entitled  to  the  rents  and  profits,  and  may 
also  demand  an  assignment  of  the  term  to  himself.  His  estate  is 
transferable  ;  passes  to  his  executors  and  administrators ;  and  is  equi- 
table, though  not  legal  assets,  not  being  within  the  Statute  of  Frauds. 
The  husband  of  a  female  cestui  has  the  same  interest  as  in  uiy  other 
t^m. 

3.  Terms  aitendant  on  the  inheritaince,  though  constituting  a  title 
equally  intricate  and  important  in  the  English  law,  are  practically 
almost  unknown  in  the  United  States,  and  therefore  demand  only  a 
very  brief  notice. 

4.  The  attendancy  of  terms  is  the  creation  of  a  Court  of  Equity y 
invented  partly  to  protect  real  property,  and  partly  to  Tceep  ii  in  the 
right  channel. 

5.  If  a  term  has  been  created  for  a  particular  purpose,  which  b 
satisfied,  and  the  instrument  does  not  provide  for  a  cesser  of  the  term, 
on  the  happening  of  that  event,  the  beneficial  interest  in  it  becomes  a 


'  Benzein  o.  Lenoir,  Dev.  Eq.  225.     Marshall  o.  Lovelass,  Cam.  &  Nor.  217. 
*  Lorillard  v.  Coeter,  5  Paige,  173. 
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oreature  of  Equity,  to  be  disposed  of  and  moulded  aecording  to  the 
equitable  interests  of  all  persons  having  claims  upon  the  inheritimce. 
When  the  purposes  of  the  trust  are  satisfied,  the  ownership  of  the  term 
belongs,  in  equity,  to  the  owner  of  the  inheritance,  ixfhether  declared 
by  the  original  conveyance  to  attend  it  or  not.  The  trustee  wiO  hold 
the  terra  for  equitable  incumbrancers,  according  to  priority  ;  and  it  is 
a  general  rule,  that  in  all  cases,  where  the  tenri  and  the  freehold  would, 
if  legal  estates,  merge,  by  being  vested  in  thiB  same  person,  the  term 
will,  in  equity,  be  construed' to  be  attendant  on  the  inheritance,  unless 
there  be  evidence  of  an  intention  to  sever  them. 

6.  If  a  bonajide  purchaser  happen  to  take  a  defective  conveyance, 
he  may  remedy  the  defect,  and  perfect  his  equitable  title,  by  taking 
an  assignment  of  an  outstanding  teim,  which  will  give  him  priority 
over  the  intermediate  legal  estate. 

7.  As  a  conveyance  of  the  legal  estate  in  fee  of  a  trustee  may  be 
often  presumed,  so  in  many  cases  the  surrender  of  a  trust  term  aiay 
be  presumed. 

8.  The  equitable  mterest  in  a  term  attendant,  devolves  in  the  same 
channel,  and  is  governed  by  the  same  rules,  as  the  inheritance^  The 
term  becomes  consolidated  with  the  inheritance,  and  fbUows  it  in  its 
descent  or  alienation.  On  the  death  of  the  ancestor,  it  vests  techni- 
cally in  his  personal  representatives,  but.  in  Equity  it  goes  to  the  heir. 
It  must  be  devised  with  all  the  formalities  of  real  estate.'  * 

9.  By  the  New  York  Revised  Statutes,  uses  and  trasts  are 
abolished,  except  as  therein  authorized  and  modified  ;  and  every  es- 
tate and  interest  in  land  converted  into  a  legal  right,  with  the  same 
exception.* 

10.  In  relation  to  trusts,  these  statutes  abolish  passive  trusts,  wh«6 
the  trustee  has  only  a  naked  and  formal  title,  and  vest  the  whole 
beneficial  mterest,  or  right  in  Equity  to  the  possession  and  profits,  ib 
the  cestui  que  trust.  The  latter  takes  a  legal,  correspondbg  with  his 
benefioial  interest )  and  no  estate  or  interest  vests  iu  the  trustee.* 

11.  Trusts  are  confined  to  two  classes.  1.  Trusts  arising  or  re- 
sulting by  implication  of  law. ,  But  the  payment  of  the  purchase 
money  by  one  man,  for  land  conveyed  to  another,  creates  no  trust  ia 
favor  of  the  former,t  except  in  relation  to  his  creditors  existmg  al  the 
time ;  and  excepting  also  a  conveyance  made  to  the  former  without 
the  consent  of  the  latt»,  or  in  violation  of  some  trust.    But  no  re- 


1  4  Kent,  86-94.    1  CniiM,  334  &,  seq. 

»  4  Kent,  SM. 

»  4  Kent,  303.    Coifaiiey  v.  Heniy,  4  Paigd,  345. 

*  I  have  been  able  to  find  no  caae  in  the  American  Reports,  upon  the  subjeet  of 
attendant  terms.  I  am  informed  by  one  of  the  counsel  in  a  late  case  in  Massachu- 
setts, (Salisbury  v.  Bigelow,  S.  J.  C.  March,  1838,)  that  the  subject  is  there  much  dis- 
cussed—probably', by  way  of  analogy  and  illustration  merely. 

t  But  see  Ross  v.  Hegeman,  2  i^w.  Chan.  373,  that  where  there  is  a  joint  adTance 
of  money  upon  a  purchase  by  two  in  the  name  of  one,  a  trust  results  to  the  Ofther, 
though  he  did  not  pay  the  money  till  after  completion  of  the  purchase. 
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salting  trust  is  valid  against  a  purchaser  for  valuable  consideration, 
without  notice.  2.  Certain  classes  of  active  or  express  trusts,  where 
the  trustee  b  clothed  with  some  actual  power  of  disposition  or  man- 
agement, which  requires  a  legal  estate  and  actual  possession.  Ex- 
press trusts  are  allowed — (L)  To  sell  lands  for  the  benefit  of  creditors ; 
(2.)  To  sell,  mortgage  or  lease  lands,  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon.  (3.)  To  receive  rents 
and  profits,  and  apply  them  to  the  support  and  education  of  any.  per- 
son ;  or  to  accumulate  them  for  the  purposes  and  within  the  limits 
mentioned.  In  these  cases>  the  trustee  tiikes  the  whole  estate  in  law 
and  equity,  subject  only  to  the  execution  of  the  trusts.  If  an  express 
trust  is  created  for  any  other  purpose,  no  estate  vests  m  the  trustee ; 
but  if  the  act  authorised  is  lawfiil  under  a  potrer,  the  trust  is  valid  as 
«  power  in  trust  Every  estate  and  interest,  not  embraced  m  an  ex- 
press trust,  and  not  otherwise  disposed  of,  remains  in  or  reverts  to  the 
person  who  created  the  trust,  and  he  may  dispose  of  the  lands,  subject 
to  the  trust,  or  in  the  event  of  its  failure  or  termination  ;  and  the 
grantee  or  devisee  will  have  a  legal  estate,  as  against  all  persons  but 
the  trustee.  The  conveyance  to  the  trustee  must  contain  a  declara- 
tion of  the  trust ;  otherwise  it  will  be  absolute  against  subsequent 
cre<fitoi8  of,  or  purchasers  from,  the  trustee  without  notice.  When 
thus  declared,  any  act  of  the  trustee  in  contravention  of  the  trust  is 
void.  Upon  the  death  of  all  the  trustees,  the  trust  vests  in  the  Court 
of  Chancery,  and  does  not  pass  to  the  representatives  of  the  surviving 
trustee.' 

12.  Where  some  of  the  trusts  provided  for  are  valid,  and  others  in- 
valid, the  trustee  will  take  a  legal  estate  for  the  fiilfilment  of  the 
former  only,  unless  the  whole  are  so  blended  together  that  it  is  im- 
pracdcable  to  execute  one  without  the  other,  in  which  case  aQ  will 
be  void.  And  any  subsequent  limitation,  which  is  invalid  as  creating 
a  perpetuity,  shall  be  deemed  wholly  void,  in  determming  the  validity 
o(  the  legal  estate  itself,  or  other  preceding  trusts.* 

13.  An  annuity  is  a  legacy  of  several  annual  sums  in  gross  ;  and, 
if  payable  firom  the  rents  and  profits  of  land,  a  charge  upon  such  land. 
Hence,  an  express  trust,  to  lease  lands  and  receive  the  rents,  &c.  for 
payment  of  such  annuity,  is  valid  under  sec.  55  of  the  statute.' 

14.  In  such  case,  there  is  a  resulting  trust  in  the  surplus  rents,  &c. 
in  favor  of  the  person  presumptively  next  entitled  to  the  estate.^ 

15.  Where  certain  property  is  to  be  invested  in  land,  in  trust  to  re- 
ceive the  rents  and  profits  for  the  use  of  a  cestui  (}ue  trust,  and  the 
interest  of  the  latter  is  inalienable  (under  the  Rev.  Statute,  sect.  63), 
even  the  consent  of  the  parties  and  of  the  Court  of  Chancery  abo 
will  not  authorize  any  act  which  is  virtually  an  alienation.    But  if  the 


1  4  Kent,  303-4-6. 

*  HAwky  V.  JamM,  5  Paige,  318.  *  Ibid. 
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property  is  directed  to  be  invested  in  lands  in  a  certam  place,  the 
Court  may  authorize  an  investment  in  other  lands,  with  the  consent  of 
parties,  and  may  itself  consent  on  behalf  of  infants.^ 

16.  A  trust  to  receive  rents  and  profits  and  pay  them  over,  was  a 
familiar  one  at  common  law ;  but  it  is  held  not  to  be  valid  under  the 
Revised  Statutes.  The  phrase,  used  in  describing. the  third  class  of 
express  trusts,  *'  apply  them  .to  the  use,"  means  that  the  trustee  shall 
provide  means  and  pay  debts.  He  is  to  judge  of  the  propriety  of  the 
expenditures,  and  has  the  whole  legal  and  equitable  estate.  The 
cestui  has  no  estate,  but  only  a  right  to  enforce  the  trust  in  Equity. 
This  class  of  express  trusts  was  intended  for  the  cases  of  minocs, 
femes  covert,  lunatics  and  sp^dthrifts.' 

17.  In  order  to  receive  rents  and  profits  for  the  use  of  another,  the 
trustee  must  have  jbl  legal  title  to  the  land.  If  such  title  is  vested  in 
the  cestui  himself,  no  valid  power  in  trust  can  be  resented  to  the 
trustee. 

18.  A  testator  directed,  that  his  property  should  be  invested  ia 
lands,  to  be  conveyed  to  his  children,  but  in  trust  for  their  guardian  to 
receive  the  rents  and  profits  for  their  use,  both  during  and  after  their 
minority,  so  long  as  he  should  think  proper.  Held,  the  trust  was  void 
under  the  Revised  Statutes ;  that  the  guardian  took  no  estate  as  trus* 
tee,  but  could  hold  the  fimd  only  as  guardian.' 

19.  A  trust  for  the  accumulation  of  rents,  &c.  or  income,  is  invalid, 
unless  it  is  for  the  sole  benefit  of  an  mfant,  and  he  to  be  paid  abso- 
lutely on  coming  of  age.^ 


»  Wood  V.  Wood,  5  Paige,  596. 

*  Co0ter  V.  Lorillard.  1635, 4  Kent,  309,  n. 

»  Wo#d  V,  Wood,  5  Paige,  597. 

«  Ha^ley  v.  James,  5  Paige,  818. 
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CHAPTER  XXVIL 


ESTATE  ON  CONDITION.   NATURE  AND  KINDS  OF  CONDITIONS. 


1.  Definition. 

2.  Implied  or  dzpTosB. 

4.  Precedent  or  gubsequent. 

11.  Maj  belong  to  any  estate. 

12.  Things  executed  and  executory. 

13.  Must  determine  the  whole  estate. 
15.  To  whom  reserved. 

18.  Impossible  conditions. 

19.  Illegal  conditionB. 


20.  Repugnant  condrtions. 

23.  Cannot  be  made  void  by  a  change  of 

the  law. 
25.  Repu^rnant  obligations. 
28.  Condition  against  assignment  of  lease. 
38.  Confession  of  judgment,  whether  a 

transfer.  « 

40.  For  re-entry  in  case  of  insolvency. 

41.  In  restraint  f^mainage. 


1.  A  CONDITION  is  a  qualification  or  restriction  annexed  to  a  con- 
yeyance^  by  which,  upon  the  happening  or  not  happening  of  a  par- 
ticular event,  or  the  perfbnnance  or  non^perfbrmance  of  some  act  by 
the  grantor  or  grantee ;  an  estate  shall  commence,  be  enlarged,  or  be 
defeated.^  Lord  Mansfield  remarked,  that  at  common  law  the  only 
modification  of  estates  was  by  condition/ 

2.  A  condition  is  either  vmpUed  or  express.  Implied  conditions  are 
those  created  by  law,  and  not  by  any  express  words ;  that  is,  the  legal 
incidents  of  estates.  For  instance,  at  common  law,  a  tenant  for  life 
held  his  estate  upon  the  implied  condition,  that  any  attempt  by  hiiu  to 
convey  in  fee  would  be  a  forfeiture  of  his  interest;  and  also  upon  the 
implied  condition  not  to  commit  waste.' 

3.  Express  conditions  are  those  created  by  express  words— as,  for 
instance,  a  condition  in  a  lease,  that  if  the  rent  shall  be  not  paid  at  the 
•day,  the  lessor  may  re-enter.* 

4.  Ck)nditions  are  either  precedent  or  subsequent;  the  former  must 
be  performed  before  the  estate  will  vest,  the  latter  enlarge  or  defeat  an 
estate  already  created. 

5.  Whether  a  condition  shall  be  regarded  as  precedent  or  subse- 
quent, depends  not  on  any  fonn  or  location  of  words,  but  on  the  fair 
construction  of  the  contract  and  plain  intention  of  the  parties.* 

6.  If,  in  case  of  a  will,  the  particular  clause  in  question,  or  the 
^hole  will,  indicates  that  the  condition  must  be  performed  before  the 
estate  can  vest,  the  condition  is  precedent.    If  the  act  prescribed  does 


>  2  Cruise,  4. 

»  Co.  Lit.  233  b. 

»  Thorp  V.  Thorp,  12  Mod.  464. 


Madan,  2  John.  148.    Brockenbrongh  v.  Word,  4  Rand. 
Fairf.  318.    3  Pet.  374.    Tompkins  v.  £lliot,  5  Wend.  496. 


'  3  B.  ^k  P.  654  n. 

«  Lit  328. 
Newkerk  tr.  Same,  2  Caines,  352.    Barmso  v. 
'  Green  «.  Thomas,  3 


Digitized  by  VjOOQ IC 


MS  Eitate  m  CmHtium,  ^c.         [Cfaap.  XXVIL 

not  necessarily  precede  the  vesting  <^  the  estate^  but  may  accompany 
or  follow  it,  the  condition  is  subsequent.' 

7.  Where  covenants  go  to  the  whole  of  the  consideration  on  both 
sides,  they  are  conditions  precedent ;  where  only  to  a  part,  otherwise, 
and  each  party  must  resort  to  his  separate  remedy,  because  the  dam- 
ages might  be  unequal.' 

8.  Conveyance  in  fee,  reserving  a  life  estate  in  a  part  of  the  land. 
''  This  deed  is  made  and  to  have  effect  on  the  following  conditions ; '' 
viz.  payment  of  money  at  divers  times  to  several  persons.  The  fee 
passes,  upon  condition  subsequent' 

9.  A  testator  gave  a  large  amount  of  lands  to  his  wiie  fi»r  life»  and 
all  his  real  estate  at  her  death  to  A,  on  condition  of  his  marrying  a 
daughter  of  B  and  C.  Hdld,  the  words,  being  inprasetUi,  '^I  give," 
&c.  imported  an  immediate  interest;  tiiat,in  regard  to  the  portion 
devised  to  the  wife,  inasmuch  as  B  and  C  bad  no  child  at  the  making 
of  the  will,  the  testator  evidently  did  not  contemplate  that  A  would 
marry  according  to  the  condition  dunng  the  life  of  tiie  wife,  and  there- 
fore intended  that  he  should  take  at  her  death,  whether  he  had  thus 
married  or  not ;  that  there  was  no  ground  for  any  distmctkui,  with 
respect  to  the  condition,  between  this  and  the  other  part  of  the  estate ; 
and  therefore  that  the  devise  of  the  whole  was  on  condition  subse- 
quent, and  took  effect  immediately,  subject,  as  to  a  part  of  the  land, 
to  the  wife's  possession  for  life.*  It  would  have  been  otherwise,  it 
seems,  if  the  devise  had  been,  "  I  devise  my  land  to  A,onhU  mony- 

M^B."* 

10.  There  is  one  case,  where  the  distinction  between  co^dit]mls 
pr^edeot  and  subsequent  becomes  very  important,  the  same  event 
producing,  m  the  two  cases,  direcdy  opposite  effects.  It  will  be  seen, 
that  if  a  precedent  condition  becomes  impossible  by  act  of  God,  no 
estate  can  vest ;  whereas,  if  the  condition  is  a  subsequent  0De„  the 
estate  becomes  absolute.' 

11.  A  condition  may  be  annexed  to  any  estate  in  land  wfaatsoevn. 

12.  It  is  said,  that,  as  to  things  eocecuted^  a  conditbn  most  be 
created  and  annexed  to  the  estate  at  the  time  of  making  it.  Hence, 
when  a  condition  is  made  by  a  separate  deed,  this  must  be  sealed  and 
delivered  at  the  same  time  as  the  principal  deed.  This  point  aiose 
in  the  reign  of  Edward  III.,  who,  having  conveyed  lands  to  certain 
noblemen,  attempted*  subsequentiy  to  annex  a  condition  to  such  con- 
veyance. But  the  condition  was  held  void  by  all  the  judges  and 
sergeants.*  But  things  execuioryy  such  as  rents,  annuities,  &^,  may 
be  restrained  by  conditions,  annexed  to  them  after  their  creation.'  * 


1  3  Pet.  374.  .  s  Boone  v.  Erie,  1  H.  fil^k.  S73  n. 

>  Uoward  «.Tamer,6  Greenl.  106.  *  Finlej  v,  Kiiur,  3  Pet  374. 

•lb.  375.  •Inihich.28riul5. 

»  C?o.  Lit  936  b.    Touch.  126.    2  Cniiae,  6.      «  Co.  Lit  237  a. 

*  Thii  diitinctioQ  seeniB  to  be.  now  of  no  pnetieal  importance,  however  weD 
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13.  A  condition  must  determine  the  whole  estate  to  which  it  is 
annexed.  Thus,  if  a  feofiment  is  made,  on  condition  that,  upon  the 
happening  of  a  certain  event,  the  feoffor  may  re-enter  and  hold  far  a 
iimty  or  the  estate  shall  be  void  for  a  part  of  the  time ;  or  if  a  lease  be 
made  for  ten  years,  on  condition  that  in  a  certain  event  it  shall  be  void 
for  fete  ;  these  conditions  are  void.  But  a  condition  may  legally  be 
confined  to  a  portion  of  the  land  which  is  conveyed.  Thus  there 
may  be  a  conveyance  of  six  acres,  with  a  condition  that  upon  a  certain 
event  it  shall  be  void  as  to  three. ^  So  also  in  case  of  a  lease,  it  has 
been  seen  that  there  may  be  a  condition  for  the  lessor  to  re-enter  for 
non-payment  of  rent,  and  hold  till  he  is  satisfied.* 

14.  Conveyance  of  an  estate  tail,  conditioned  to  be  void  in  a  cer- 
tain event,  as  if  the  tenant  in  tail  were  dead.  Held,  inasmuch  as  the 
death  of  the  tenant  would  not  terminate  the  estate,  but  only  his  death 
without  issue ;  this  condition  was  void.'  ^ 

15.  A  condition  can  be  reserved  only  to  the  grantor  or  lessor,  or 
his  heirs,  not  to  a  third  person.  This  rule  is  founded  upon  the  general 
principle  of  law,  which  forbids  maintenance  or  the  purchase  of  disputed 
titles.'  But  heirs  shall  have  the  benefit  of  a  conditipn,  though  not 
specially  named.^ 

16.  Upon  the  principle  above  stated,  at  common  law,  a  conditbn 
IB  a  lease,  of  re-entry  upon  non-payment  of  rent,  did  not  pass  to  an 
assignee  of  the  reversion,  even  though  the  tenant  attorned  to  him. 
This  rule,  however,  is  changed  by  statute.* 

17.  There  are  many  circumstances  which  may  render  a  condition 
vM. 

18.  Bnpossiile  conditions*  are  void.  So  those  which  become  im- 
possible by  the  act  of  the  grantor.  Thus,  where  the  King  of  Great 
Britain  granted  a  charter  of  a  town  in  Vermont  (then  New  Hampshire), 
m  part  to  the  defendants,  an  mcorporated  society,  reserving  a  rent  of 
one  shilling  for  every  hundred  acres,  after  the  first  ten  years,  to  be 
paid  annuaUy  to  the  grantor  in  his  council  chamber  in  Portsmouth^ 
or  to  such  officer  as  should  be  appointed  to  receive  it ;  held,  the  sep- 
aration of  the  two  countries,  an  act  of  the  grantor,  rendered  impos- 
sible a  payment  at  the  place  named ;  and  no  other  place  having  been 
appointed,  nor  any  officer  to  receive  it,  the  people  of  Vermont,  as  suc- 
cessors to  the  King,  could  not  claim  a  forfeiture.* 


founded  in  the  technical  roles  of  the  ancient  common  law.  Thinga  executed  may 
imdoabte^ly  be  modified,  aubfequently  to  their  creation,  by  the  consent  of  hoUi  par* 
Hum;  and  thinga  taucntory  cannot  be,  without  such  consent. 

>  1  Rep.  8?b.  •  P.  15(5. 

>  Jeirom  v.  Arscott,  1  Rep.  85.    6,  40. 
«  Jackson  v.  Topping,  1  Wend.  388. 

•  Lit.  s.  347. 

*  People,  &c.  V.  Soc'y.  for  Propagating  Gospel,  1  Paine,  652. 

-*  « Impossible  conditions  mean  apkytutd  impoisibiliiyf  and  not  the  want  of  power 
in  the  party."    1  Swift,  93. 
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19.  Itkgal  coDditions  are  void.  These  are-^1.  To  do  somethiDg 
that  is  malum  in  se  or  malum  prohibitum.  2.  To  omit  some  duty.  3* 
To  encourage  such  act  or  omission.^ 

20.  It  is  said,  that  a  condition  is  a  divided  clause  from  the  grant, 
and  therefore  cannot  either  expressly  or  by  implication  frustrate  the 
grant  in  regard  to  any  of  its  inseparable  incidents.  Hence,  conditions 
repugnant  to  the  nature  of  the  estate  are  void.  As,  for  instance,  a 
condition  in  a  conveyance  in  fee,  that  the  grantee  shall  not  take  the 
profits  or  alienate,  or  a  condition  in  a^  lease  to  three  persons,  that  one 
of  them  shall  not  demand  the  profits  or  enter  upon  the  land  during  the 
lives  of  the  others.  Or  a  condition,  annexed  to  an  estate  tail,  diat  the 
donee  shall  not  marry  ;  because  without  marriage  he  could  not  have 
an  heir  of  his  body  ;  or  that  he  shall  not  su&r  a  recovery.' 

21.  So  a  condition  annexed  to  a  devise  to  children,  in  these  words— 
'^  in  case  they  continued  to  inhabit  the  town  of  H,  otherwise  not."  In 
this  case,  only  one  of  the  devisees  Jived  at  H  at  the  date  of  the  will  or 
the  death  of  the  testator.  The  word  continue  was  therefore  held  un- 
meaning. Another  ground  was,  that  the  devisees  being  themselves 
heirs  at  law,  there  was  no  one  to  take  advfmtage  of  a  breach  of  con- 
dition ;  inasmuch  as  the  residuary  devise  to  two  sons  of  the  testator, 
expressly  excepted  this  portion  of  the  estate.  The  devise  was 
declared  repugnant,  unreasonable,  uncertain  and  nugatory.  But 
Tbompscm  J.  dissented,  on  the  ground  that  the  condition  was  a  pre- 
cedent one.' 

22.  But  conditbns  prohibiting  only  what  is  contrary  to  the  law, 
are  valid.  Thus,  a  condition  against  alienation  in  mortmain,  or 
against  alienation  in  any  mode  which  is  invalid  in  law.  And  a  con- 
dition against  the  exercise  of  a  power,  which  is  not  incident  to  the  es- 
tate granted,  but  only  collateral,  and  conferred  by  a  special  statute,  is 
valid ;  as,  for  instance,  a  condition  in  a  gift  in  tail,  that  the  donee 
shall  not  lease  for  three  lives  or  twenty-one  years,  as  authorized  by 
Statute  32  Henry  VUL* 

23.  A  condition,  valid  at  the  time  of  creating  it,  cannot  be  affected 
by  any  change  m  the  law  pertaining  to  it. 

24.  Conveyance,  on  condition  the  grantee  shall  not  aliene,  till  he 
reaches  the  age  of  twenty-five  years.  Before  this  time  he  alienes,  and 
makes  a  second  conveyance  after  reaching  the  age  prescribed.  The 
first  deed  is  void,  and  the  last  valid.  When  this  condition  was  im- 
posed, twenty-five  was  the  age  of  majority  in  this  State  (Missouri). 
A  subsequent  act  changed  it  to  twenty-one.  Held,  the  condition  was 
still  bmding.*   - 


>  1  P.  Wmi.  189. 

■  Lit.  360-1.    Hob.  170.    8T.R.61.    Co.  Lit.  306  b,  323  a.    Moore  v.  Savil,  2 
Leon.  132.    Jenk.  243.    Dyer,  343  b.    Co.  Lit.  223  b. 

>  Newkerk  «.  Newkerk,  2  Caines,  345. 

«  8  Cniiw,  7.   (Gray  v.  Blanchard,  8  Pick.  289).  *  Doagall «.  Fiyer,  3  Mi«M>.  40. 
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S5.  It  was  fonneriy  held,  that  a  bond,  against  exercising  the  powers 
incident  to  an  estate,  is  vaUd.  Thus;  where  a  son,  receiving  lands 
from  his  father  in  tail,  gave  bond  that  he  would  not  dock  the  entail ; 
and  afterwards  applied  to  Chancery  for  relief  against  the  bond ;  held, 
it  was  a  valid  instrument^ 

26.  But  this  doctrine  is  said  to  be  extremely  questionable,  and  has 
been  denied  in  subsequent  cases.' 

27.  Thus,  where  successive  tenants  in  tail,  according  to  the  di- 
rection of  the  donor,  entered  into  mutual  obligations  not  to  aliene  ; 
held,  in  Chancery,  and  by  the  advice  of  Lord  Coke,  that  as  these 
agreements  tended  to  a  perpetuity,  they  should  be  deUvered  up  to  be 
cancelled.  The  same  decree  was  made  in  case  of  a  bond  from  a 
tenant  in  tail  not  to  commit  waste.' 

28.  In  regard  to  estates  for  life  and  for  years,  it  has  been  held,  that 
if  a  lease  is  made  to  one  and  his  amgiUy  a  condition  against  assign- 
ment is  repugnant  and  void.  But  where  assigns  are  not  named,  such 
condition  is  valid,  though  not  favored,  but  looked  nearly  into  by  the 
Courts.^  As  a  general  principle,  the  landlord  having  the  ju»  dupo^ 
nendi,  may  annex  whatever  condition  he  pleases  to  his  grant,  pro- 
vided it  is  not  illegal,  unreasonable  or  against  public  policy.  It  is 
reasonable  that  a  landlord  should  exercise  his  judgment  with  respect 
to  the  person  to  whom  he  trusts  the  management  of  his  estate.  It  is 
a  matter  of  personal  confidence,  founded  on  a  knowledge  of  the 
tenant's  honesty  or  skill  and  diligence  in  farming.* 

29.  Lease  for  years,  on  condition  the  lessee,  his  executors  or  as- 
signs should  not  aliene,  without  the  lessor's  consent.  After  the  lessee's 
death,  his  administrator  assigned  without  leave  of  the  lessor.  Held, 
as  the  administrator  was  an  assignee  in  law,  this  was  a  breach  of  the 
condition.' 

30.  So  a  condition,  that  if  the  lessee  for  years,  hb  executors  or 
assigns  demised  the  land  for  more  than  from  year  to  year,  the  lease 
should  cease,  was  held  valid,  and  to  be  broken  by  a  devise  of  the 
t^rm«^ 

iSL  But  it  was  subsequently  decided,  that  where  a  lessee  cove- 
nanted not  to  assign  his  term  without  consent,  a  devise  was  no  breach.* 

32.  A  condition  against  assignment,  either  by  the  lessee  or  hb 
assigns,  without  the  lessor's  consent,  is  Waived  and  put  an  end  to  by 
an  assignment  with  his  consent ;  so  that  a  subsequent  assignment  by 
the  first  assignee  is  valid,  and  not  within  the  condition.' 


■  Co.  Lit  206  b  '  Freeman  v.  Freeman,  2  Vem.  233. 

•  2  gruiee,  7. 

>  Poole's  case,  Moo.  810.    Jervis  v.  firuton,  2  Vem.  251. 
«  Hob.  170.    Co.  Lit.  204  a.  223  b.    3  Wila.  237. 

•  Roe  «.  Gallien,  2  T.  R.  138-40. 

«  More 'a  case,  Cro.  Eliz.  26.    (Pennant*8  case,  3  Rep.  64). 

'  Berry  v.  Taunton,  Cro.  Elii.  331.  •  Fox  v.  Swann,  Stylea,  483« 

•  Dumpor'a  case,  4  Rep.  119.    (V^hhehcot  v.  Fox,  do.  Jae.  388). 
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33.  An  underlease  is  not  within  a  condition  against  assigning  over 
the  lessee's  estate.  So  held,  where  a  lessee  for  twenty-one  years,  • 
covenanted  '^  not  to  assign,  transfer  or  set  over,  or  otherwise  do  or 
put  away  the  said  indenture  of  demise,  or  the  premises  thereby  de* 
niised  or  any  part  thereof,  to  any  person  or  persons  whomsoever, 
without  the  license  and  consent  of  the  lessor ;"  and  afterwards  leased 
for  fourteen  years.* 

34.  But  a  proviso,  that  the  lessee  shall  not  let.  set  or  assign  over 
the  premises  or  any  part  thereof,  embraces  an  underlease.' 

35.  Where  a  lease  is  made  expressly  to  the  lessee,  bis  executors, 
&;c.,  with  a  proviso  against  his  or  their  assigning  or  letting  withoot 
consent,  the  proviso  extends  to  an  underlease  by  the  administrator  of 
the  lessee.  The  term,  for  the  purposes  of  assignment,  is  not  legal 
assets.  If  the  proviso  applied  in  its  terms  only  to  the  lessee  himself, 
it  might  be  held  not  to  embrace  a  transfer  by  the  administrator.' 

36.  Where  the  condition  requires  consent  in  writing,  a  parol  coo- 
sent  will  not  destroy  it.^ 

37.  A  consent  by  the  lessor  to  a  transfer  of  a  part  of  the  premises, 
IS,  it  seems,  a  waiver  of  the  condition  as  to  the  whole.' 

38.  Where  there  is  a  condition  against  any  transfer  of  the  lessee's 
estate,  if  he  confess  a  judgment,  through  a  warrant  of  attorney,  upon 
which  execution  is  taken  out  and  levied  upon  the  term,  this  is  no 
breach  of  the  condition,  but  the  term  will  pass  to  an  execution  pur- 
chaser, even  with  notice  of  the  proviso.  A  judgment  is  held  to  be 
**  in  invitum  ;''  and  the  case  is  merely  that  of  a  fair  creditor  using  due 
diligence  to  enforce  the  payment  of  a  just  debt.' 

39.  But  in  a  new  action  between  the  same  parties,  the  verdict 
found  that  ^'  the  warrant  of  attorney  was  executed  for  the  express 
purpose  of  getting  possession  of  the  lease,"  in  which  purpose  the 
tenant  concurred  ;  and  it  was  held  that  the  lease  was  forfeited.  Lord 
Kenyon  remarked — ^*  it  would  be  ridiculous  to  suppose  that  a  court  of 
justice  could  not  see  through  such  a  flimsy  pretext  as  this.  Here  the 
maxim  applies,  that  which  cannot  be  done  per  directum  shall  not  be 
done  per  obliquum.  The  tenant  could  not  by  any  assignment,  undei^ 
lease  or  mortgage,  have  conveyed  his  interest  to  a  creditor.  Conse- 
quently, he  cannot  convey  it  by  an  attempt  of  this  kind.' 

40.  A  condition,  that  the  lessor  may  re-enter  in  case  of  bankruptcy 
on  the  part  of  the  lessee,  has  been  held  valid.  It  was  objected,  that 
such  a  principle  would  enable  the  lessee  to  hold  out  false  colors  to  the 
world,  and  that  the  condition  was  equivalent  to  a  proviso,  that  the 
lease,  though  absolutely  granted,  should  not  be  seised  under  a  com- 


» >Cru«oe  V.  Bugby,  3  Wils.  234.  2  Bl.  R.  766. 

•  Roe  V.  HarriBon,  2  T.  R.  425.  '  Ibid. 

•  Ibid.  »  Ibid. 

•  Doe  r.  Carter,  8  T.  R.  57.  »  8  T.  R  300-1. 
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inissioii  of  bankruptcy.  But  the  Court  held,  that  there  was  the  same 
veason  for  making  this  provision  as  for  providing  against  voluntary  as* 
signments ;  that  there  was  even  more  danger  that  the  estate  would  fall 
into  bad  hands  in  the  latter  case  than  in  the  former ;  that  public  poli* 
cy  favored  the  security  of  landlords  ;  that  the  mere  possession  of  land 
was  no  proof  of  ownership,  but  a  creditor  was  bound  to  look  into  the 
lease  if  he  would  ascertain  the  title,  and  that,  although  if  the  lease 
were  granted  absolutely,  such  proviso  would  be  void  for  repugnancy, 
yet  here  there  was  an  express  limitation  to  terminate  the  estate  upon 
the  lessee's  becoming  bankrupt,  a  stipulation  against  his  own  act* 
The  case  was  compared  to  that  of  a  lease  for  twenty-one  years,  on 
condition  that  the  tenant  should  continue  to  occupy  persopally,  which 
would  be  a  valid  proviso.  It  was  also  suggested,  that  such  a  condi- 
tion, in  a  very  long  lease,  would  be  liable  to  the  objection  of  creating 
a  perpetuity** 

41.  It  is  the  doctrine  of  the  ecclesiastical  Court  and  Court  of  Chan- 
cery in  England,  derived  from  the  civil  law,  that  conditions  in  restraint 
of  marriage,  annexed  to  bequests  of  personal  property,  are  void  as 
against  public  policy,  except  where  there  is  a  devise  over  upon  breach 
of  condition.  But  such  conditions,  annexed  to  devises  of  real  estate, 
have  generally  been  held  vaKd,  whether  they  were  precedent  or  sub* 
sequent.  It  is  said,  there  can  be  but  one  true  legal  construction  of 
these  conditions  ;.;and  therefore  it  must  be  the  same  in  the  Court  of 
Chancery,  and  all  the  other  courts  in  Westminster  Hall.  The  mean- 
ing of  the  testator,  or  the  control  which  the  law  puts  upon  his  mean- 
ing, cannot  vary,  in  what  court  soever  the  question  chances  to  be  de- 
termined.* 

42.  This  rule,  however,  seems  applicable  only  to  a  general  restraint 
of  marriage ;  not  to  such  condiuons  as  merely  prescribe  provident 
legulatbns  and  sanctions ;  as,  for  instance,  in  regard  to  time,  place, 
age,  or  perscHi,  the  consent  of  other  parties,  due  ceremonies,  iic — ^un- 
less such  condition  is  used  evasively  ibr  the  purpose  of  general  re^ 
straint.' 

43.  Devise  to  the  testator's  wife  for  life ;  then  to  his  grand-slaugh- 
ter, A,  in  tail,  provided,  and  upon  condition,  that  she  married  with 
consent  of  the  wife  of  B,  and  C ;  and,  if  she  married  without  con- 
sent, devise  to  D.  A  married  without  consent.  The  Master  of  the 
Rolls  held  the  condition  as  "  in  terrorem  "*  and  void ;  but  the  decree 
was  reversed  on  appeal.^ 

44.  Devise  to  trustees  and  their  heirs,  in  trust  for  A  for  life,  if 
within  three  years  she  should  marry  B ;  if  not,  devise  to  C.  Upon  the 


1  Roe  V.  Gallien,  2  T.  R.  133.    (See  5  Pick.  522). 

*  Per  Ld.  Maiuaeld,  4  Bvn,  2056.  >  Scott  v.  Tyler,  1  Hw.  Jnd.  Argo.  22. 
4  Fit  v.  Porter,  1  Cha.  Ca.  138.    1  Mod.  300. 

*  Ld.  Mansfield  ihrewdly  remarked  upon  this  phrase,  that  a  clause  can  carry  very 
little  Unrcr,  which  is  adjudged  to  be  of  no  effect.    4  Burr.  2056. 
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death  of  the  testator,  the  friends  of  A  made  proposals  ibr  her  ta  B, 
which  he  declined,  and  A  then  married  D.  Held,  in  the  Cknirt  of 
Chancerjr,  that  this  was  a  good  conditio^  precedent,  without  perfbcm- 
ance  of  which  A  could  gain  no  title ;  and  one  which,  in  its  nature, 
admitted  of  no  pecuniary  compensation.  But  this  decree  was  reversed 
in  the  House  of  Lords.' 

45.  Such  a  condition  has  also  been  held  valid,  when  annexed  to 
a  devise  of  money  charged  upon  and  to  be  raised  from  land  ;  and 
in  the  case  of  a  trust  term,  created  for  the  purpose  of  raisbg  poKtions 
for  daughters,  which  arise  out  of  land,  are  not  subject  to  the  ecclesi- 
astical jurisdiction,  but  are  governed  wholly  by  the  common  law/ 

46.  A  settled  his  estate  to  the  use  of  himself  for  life,  remainder  to 
trustees  for  a  term  of  years,  upon  trust,  to  raise  £2,()00  for  each  of 
his  daughters,  if  they  married  with  their  mother's  consent ;    and  if 
either  of  them  died  before  marrying  with  consent,  her  portion  to  cease, 
and  the  premises  to  be  discharged  ;   or  if  raised,  to  be  paid  to  the 
owner  of  the  premises.     A  gave  to  his  daughters,  by  will,  an  addi-> 
tional  £2,000  each,  on  the  same  condition.     Having  married  without 
the  consent  of  their  mother,  but  both  they  and  their  husbands  know- 
ing of  the  condition,  the  daughters  filed  a  bill  in  equity  ilgainst  the 
trustees  and  executors,  to  have  their  portions  raised.     Sir  Joseph  Je- 
kyll  decreed,  that  the  conditions  were  void.     Upon  appeal.  Lord 
Hardwicke,  aided  by  Lord  Chief  Justices  Willes  and  Lee,  and  Lord 
Baron  Comyns,  reversed  the  former  judgment.     The  chief  groiuids 
of  decision  were,  that  the  restraint  was  a  condition  precedent,  till  the 
performance  of  which,  no  estate  could  vest ;  or  else  a  limitation  of  the 
time  of  payment,  which,  in  this  case,  never  arrived ;  that  the  condi-- 
tion  was  neither  repugnant,  impossible,  nor  mabm  in  se^  the  only 
conditions  to  be  rejected ;  that  although,  where  a  compensation  was 
possible,  there  was  no  material  distinction  between  conditions  prece- 
dent and  subsequent,  yet  in  this  case,  which  did  not  allow  compensa- 
tion, a  much  clearer  intent,  expressed  by  a  devise  over,  would  be  re- 
quired to  devest  an  estate  once  created,  than  to  prevent  the  vesting  of 
the  estate ;  and  that  the  direction  to  have  the  estate  exonerated  was 
equivalent  to  a  devise  over.' 

47.  But  where  lands  are  charged  only  as  auxiliary  to  personal 
estate,  such  condition  is  invalid.  A  testatrix  gave  to  her  daughter  a 
sum  of  money,  provided  she  should  marry  with  the  written  consent  of 
trustees  given  before  marriage,  and  not  otherwise,  and  charged  all 
her  real  estate  with  debts  and  legacies.  The  daughter  married  with- 
out consent,  but  this  was  obtamed  after  marriage.  Held^  the  devise 
took  efiect.* 


1  Bartie  v.  Falkland,  3  Cha.  Ca.  129.    16  Jour.  230-36-38-40-1. 

s  Reyes  v.  Herne,  5  Vin.  Abr.  348. 

>  Haryey  «.  ABton,  1  Atk.  361.    Com.  R.  726.    Wi]]e«,83. 

*  Reyniiih  «.  Martin,  3  Atk.  330. 
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48.  A  condition  restraining  a  female  from  manying  a  Scotchman 
was  held  good.* 

49.  Conditions  of  this  kind,  however,  being  in  the  nature  otpenair 
ties  or  forfeitures^  are  construed  strictly  in  favor  of  the  devisee.  K 
the  substantial  part  and  intent  be  performed,  equity  will  supply  small 
deifects  and  circumstances.  They  are  said  to  be  odious  and  contrary 
t^  sound  policy.' 

50.  Devise  to  trustees  in  trust  for  the  testator's  daughter.  A,  till 
her  marriage  or  death ;  if  she  should  marry  with  their  consent,  then 
to  her  and  her  heirs ;  if  without  their  consent,  to  the  sisters  of  A. 
There  were  also  other  devises  to  A  and  her  sisters.  A  married  dur- 
ing her  father's  life  with  his  consent  and  approval,  and  he  settled  upon 
the  marriage  a  part  of  the  property  devised  to  her.  Held,  such  mar- 
riage was  a  waiver  of  the  condition,  and  made  the  devise  absolute  ; 
and  that  to  treat  the  estate  as  forfeited  would  defeat  the  manifest  in- 
tention, because  it  would  pass  not  to  the  other  sisters,  but  to  the  heirs 
at  law.' 

51.  So,  where  the  coq^ition  was,  that  the  devisee  should  marry 
the  testator's  granddaughter ;  held,  an  offer  of  marriage  and  a  refusal 
on  her  part  were  a  waiver  of  the  condition.^ 

52.  Devise  to  trustees  to  the  use  of  the  testator's  son.  A,  for  life, 
remainder  to  his  wife  for  life,  remamder  to  A's  first  and  other  sons  in 
tail ;  provided,  if  A  should  marry  any  woman  not  having  a  competent 
marriage  portion,  or  without  the  trustees'  consent,  &c.  m  writing,  un- 
der hand  and  seal,  the  trustees  should  hold,  after  A's  death,  to  the 
use  of  the  testator's  daughters.  The  testator  further  declared,  that 
the  proviso  was  not  meant  or  to  be  construed  in  terroremy  but  a  con- 
dition, for  want  of  performance  of  which,  in  every  respect,  the  estate 

.should  not  vest  in  his  son's  wife,  or  the  heirs  of  that  marriage.  A  mai^ 
ried  a  woman  having  a  portion,  but  without  the  consent  of  the  trus- 
tees, one  of  whom  became  one  of  the  devisees  in  remainder.  Lord 
Mansfield,  in  rendering  judgment,  remarked,  that  the  forfeiture  was  so 
cruel  as  to  begin  with  the  innocent  issue  of  the  ofiender,  who  was  to 
have  the  estate  for  his  own  life  at  all  events ;  and  that  the  testator 
considered  money  as  the  only  qualification  of  a  wife,  but  still  meant  to 
leave  it  to  the  judgment  of  trustees,  whether  there  might  not  be  some 
equivalent  for  money.  It  was  accordingly  held,  that  although  the  con 
dition  was  undc/ubtedly  a  precedent  one,  yet  it  was  to  be  taken  in  the 
alternative,  there  being  a  mere  error  in  the  penning ;  or  was  to  be 
construed  and;  either  a  portion,  or  the  consent  of  the  trustees,.fiilfilled 
the  condition ;  and  such  consent  was  probably  withheld  by  one  of 
them  finom  self-interest.' 


>  I'errin  v.  Lyon,  9  £.  170.  •  4  Burr.  2062. 

•  dark  V.  Laoj,  5  Vin.  Abr.  87. 

«  RobiiuoQ  V,  ComynB.  For.  164.    Daky  «.  Desbouverie,  2  Atk.  261. 

'  Long  V.  Dennw,  4  Burr.  2052. 
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53.  Devise,  on  condition  the  devisee  should  many  with  the  c<mi- 
sent  of  trustees  ;  if  not,  devise  over.  The  trustees,  being  applied  to, 
offered  to  agree  if  a  proper  settlement  were  made.  The  devisee  mar- 
ried without  their  knowledge,  and  a  proper  settlement  was  afterwards 
made.     Held,  a  good  compliance  with  the  condition.^ 

54.  Devise  to  A,  on  condition  she.  married  with  the  consent  of  B, 
in  writing ;  if  not,  devise  over.  A  married  without  B's  knowledge, 
but  B  consented  as  soon  as  he  heard  of  it.     Held,  a  fulfilment.' 

55.  A  condition  restraining  a  widow  from  mairrying  again  is  valid ; 
especially  if  there  is  a  devise  over.'  '^ 


CHAPTER  XXVni. 


ESTATES  ON  CONDITION— PERFORMANCE,  BREACH,  DISCHARGE, 
ETC.  OF  CONDITIONS. 


1.  Perfonnanoe — conditions  precedent 

and  sabseqaent. 
8.  Perfomuuiee  as  far  as  poenble. 
3.  Copulative  condition. 
5.  Who  may  perform. 
•   9.  When  performed. 
18.  Place. 

14.  Who  bound  by. 

15.  Impossible  conditions. 

90.  Refusal  to  aoeept  peiibnnance,  dbe. 


23.  Breach  and  forfeiture  at  law;  eondir 

tion  and  covenantf  &c. 
28.  Relief  in  Equity. 
36.  Breach,  how  taken  advantq^  cC 
42.  Breach  y  who  may  take  advantage  o£. 
49.  Effect  of  entry. 
51.  Waiver  of  condition. 

53.  Release  of  condition. 

54.  Accord  and  satisfaction. 

55.  Condition  and  /turilaft'ow  ■  diitinclioii. 


1*  With  regard  to  the  performance  of  conditions,  a  dbtinction  is 
made  between  conditions  [Nrecedent  and  subsequent;  the  fonser, 
which  create  an  estate,  are  construed  liberally,  according  to  the 
intent ;  the  latter,  which  destroy  an  estate,  are  construed  strictly/ 

2.  But  where  literal  performance  of  a  condition  subsequent  be- 
comes impossible,  it  should  be  performed  as  nearly  according  to  the 
limitation  as  practicable.  Thus,  if  A  convey  to  B  on  condition  that  B 
reoonvey  to  A  and  hb  wife  in  tail,  remamder  to  A's  heirs,  and  befoe 


>  Daley  v.  Desbouyerie^  2  Atk.  261.  *  Bolton  v.  Humphries,  2  Cruise,  24. 

*  Fitchetv.  AdamB,2.Stra.  1128. 
«  Co.  Lit.  219  b. 

*  It  is  held  in  Massachusetts,  that  a  derise  to  the  testator's  vf\Sb  of  an  annui^, 
during  her  life  and  widowhood,  is  a  devise  on  condition  subsequent,  subject  by  its 
terms  to  be  defeated  by  the  second  marriage  of  the  wife ;  but  that  the  condition  is  void 
as  being  merely  in  terroremf  there  being  no  devise  over  except  to  the  lesidoary 
legatee,  who  was  the  heir  at  law.    6  Mass.  169. 
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such  reconv^ance  A  die ;  B  shall  convey  to  the  wife  for  life  without 
impeachment  of  waste,  remainder  to  A's.  heirs  on  her  begotten ;  re- 
mainder to  A's  right  heirs.* 

3.  When  a  condition  copulative,  consisting  of  several  branches,  is 
made  precedent  to  an  estate,  the  entire  condition  must  be  perfomied, 
else  the  estate  can  never  arise  or  take  place.* 

4.  Thus,  where  a  settlement  provided  that  trustees  should  be  seised 
of  land  to  the  use  of  A  and  his  issue,  if  he  should  be  married  to  B  after 
the  age  of  sixteen  and  they  should  have  issue ;  and  they  were  married 
before  she  was  sixteen,  she  lived  to  that  age,  but  died  without  issue ; 
it  having  been  (lecided  that  A  took  the  estate,  this  decree  was  re- 
versed in  the  House  of  Lords,  a  part  of  the  condition  not  bebg  fulfilled.* 

5.  The  general  rule  is,  that  any  person  interested  in  the  condition 
or  the  estate  may  perform  the  former.  Thus,  if  a  conveyance  is  made 
on  condition  the  grantee  shall  pay  a  certain  sum  at  a  certain  time ;  a 
grantee  of  such  grantee  may  perform  it.* 

6.  So  also  the  heirs  of  a  grantee  may  perform  the  condition,  though 
not  named,  if  a  time  is  fixed  for  the  performance.  The  possibility  of 
performing  the  condition  is  an  interest^  right,  or  sdniiUa  juris  which 
descends  to  the  heir. 

7.  Devise  to  A  for  life,  remainder  to  B  in  fee ;  provided  that  if 
within  three  months  firom  A's  death,  C  should  pay  B,  his  executors, 
administrators,  Sec.  a  certain  sum,  the  land  should  go  to  C  and  his 
heirs.  C  died  during  the  life  of  A.  Held  that  after  A's  death,  the 
heir  of  C  might  perform  the  condition.* 

8.  But  if  no  time  is  appointed  for  performance  of  the  condition,  the 
performance  of  it  is  a  right  personal  to  the  party  himself.  Thus  it  is 
said,  in  case  of  a  feoffinent  from  A  to  B,  upon  condition,  that  if  A 
pay  B  a  certam  sum,  A  and  his  heirs  may  enter ;  the  heir  cannot 
perform  the  condition.  This  principle,  however,  seems  inconsistent 
with  the  modem  law  of  mortgages,  as  will  be  seen  hereafter.* 

9.  Where  no  time  b  fixed  for  performance,  a  condition  shall  be 
performed  either  during  the  life  of  the  party  who  is  to  fulfil  it,  or  in 
reasonable  time,  according  to  the  circumstances  of  the  case.  Thus^ 
where  the  condition  is  that  the  grantee  shall  pay  a  certain  sum,  he  is 
bound  to  pay  it  in  reasonable  time,  because  he  has  the  use  of  the 
land.  But  if  the  grantor  is  to  regain  the  estate  on  payment  of  a 
certain  sum^  he  has  during  his  life  to  pay  it ;  because  until  payment 
he  cannot  take  possession.^  So,  if  one  devise  land  to  A,  ^'  on  condi- 
tion he  shall  marry  B,"  the  devise  takes  effect  immediately,  and  the 
devisee  has  his  life  to  perfonn  the  condition.* 


»  Lit.  352.  »  Com.  R.  732. 

>  Wood  V.  SouUihampton,  2  Freem.  186.  Show.  Pari.  Ca.  83. 

«  Co.  Lit.  207  b.  »  MarJu  v.  Marks,  1  Ab.  £q.  106. 

•  Lit.  337.  7  2  And.  73. 

«  Finlay  v.  King,  3  Pet.  37^. 

VOL.  I.  33 
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10.  The  former  of  these  rules  is  applicable,  where  an  immediate 
performance  by  the  grantee  is  necessary  to  effect  the  evident  purpose 
of  the  grantor  in  making  the  conveyance.* 

11.  Devise  of  lands  to  a  town  for  a  school-house,  ^^  provided  it  be 
built  withm  one  hundred  rods  of  the  place,  where  the  meetbg-bouse 
stands."  Held  this  was  a  valid  condition  subsequent,  and  the  vested 
estate  was  forfeited,  and  passed  to  the  residuary  devisee  as  a  contin- 
gent interest,  upon  non-compliance  with  the  condition  in  reasonable 
time.* 

12.  Where  a  certain  place  is  appointed  for  performance  of  a  con- 
dition, the  party  who  is  to  perform  must  be  at  the  place  at  the  time 
appointed,  and  the  other  party  is  not  bound  to  accept  performance 
elsewhere.     But  if  he  does  accept,  the  performance  will  be  good.* 

13.  Where  no  place  is  appointed  for  performance,  a  grantee,  who 
is  to  perform  the  condition,  by  payment  of  money,  must  seek  for  the 
other  party,  if  he  is  in  the  realm  (country)  ;  but  not  if  he  is  abroad. 
If  the  concUtion  is  to  deliver  specific  aiid  cumbrous  articles,  such  as 
wheat  or  timber,  the  grantee  is  not  bound  to  seek  the  grantor,  but  the 
latter  must  go  to  the  former  and  appoint  a  place  of  delivery.^ 

14.  One  who  accepts  an  estate  upon  condition  is  absolutely  bound 
to  perform  it,  even  though  the  performance  be  attended  with  a  loss, 
and  though  die  party  be  incapable  of  incurring  a  mere  personal  obli- 
gation. Thus,  it  seems^  the  acceptance  of  an  estate  charged  with  a 
charity,  binds  the  party  receiving  it  to  fulfil  the  charity,  though  the 
rents  prove  insufficient.*  So,  an  infant  heir  pr  married  woman  is 
bound  to  perform  a  condition,  which  charges  not  the  person,  but  the 
land.  So,  an  infant  mortgagee  is  bound  by  the  condition.  ^^  The 
deed  must  be  good  m  the  whole,  or  void  in  the  whole."  *  So,  where 
an  infant  agreed  that  a  judgment  with  condition  should  be  rendered  in 
his  favor,  held,  after  coming  of  age  he  could  not  avail  himself  of  the 
former  without  the  latter.' 

15.  Where  performanqe  of  a  condition  becomes  impossible  by  act 
of  God ;  if  precedent,  no  estate  vests  ;  if  subsequent,  the  estate  be- 
comes absolute.* 

16.  Devise  to  A,  on  condition  of  her  marrying  B  when  or  before 
A  was  21.  B  died  before  A  refused  or  was  requested  to  macry  him. 
Held,  the  condition  was  excused. 

17.  Devise  of  land  to  A,  "on  condition  of  hb  marrying  a  daughter 
of  B  and  C."    B  dies  without  having  had  a  daughter.     The  con- 


1  Hamilton  «.  EUiott,  5  Ser.  &  R.  375. 

'  Hayden  v.  Stoughton,  5  Pick.  528.  *  >  1  Rolle'i  Abr.  444. 

«  Lit.  340.    Co.  Lit  210  b.    3  Leon.  260. 

»  Att'tr.  Gen.  v.  Ohrirt's  Hos.  3  Bro.  Cha.  ]65. 

•  Parker  v.  Lincoln,  12  Mass.  18.    (15,  359.) 

7  Lowry  v.  Drake,  1  Dana,  47. 

>  Co.  Lit.  206  a,  218  a.    Thomas  v.  Howell,  1  Salk.  170. 
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dition  being  subsejuentf  and  having  become  impossible,  A*s  estate  b 
absolute.' 

18.  Where  performance  of  a  condition  becomes  impossible  by  the 
act  of  the  party  who  imposed  it,  the  estate  is  rendered  absolute.  A 
testator  devised  to  A  for  life  his  estate  at  B,  and  also  the  income  of 
certain  other  property  while  she  should  live  and  reside  at  B.  He  af- 
terwards revoked  the  former  devise.  Held,  A  should  hold  the  latter 
devise  absolutely.* 

19.  Where  a  condition  is  double,  and  one  part  of  it  is  possible 
at  the  time,  and  the  other  not,  performance  of  the  former  is  sufficient. 
And  if  the  condition  is  disjunctive,  giving  an  election  to  the  party, 
and  one  part  becomes  impossible  by  act  of  God,  the  whole  is  ex- 
cused.    It  seems,  however,  that  this  rule  is  subject  to  exceptions." 

20.  Where  the  party  who  is  to  have  the  benefit  of  a  condition,  pre- 
vents or  refuses  to  accept  performance  ;  or  absents  himself  when  he 
ought  to  be  present ;  or  neglects  or  disables  himself  to  do  the  first  act 
on  his  own  part,  as  he  was  bound  to  do ;  the  condition  is  discharged.^ 

21.  Thus,  a  tender  and  refusal  of  a  mortgage  debt,  discharges  the 
land,  though  the  debt  remain.* 

22.  A  and  B  mutually  agreed  that  B  would  purchase  a  farm  of  A, 
and  as  a  part  of  the  consideration  convey  to  A  another  farm  of  less 
value ;  and  that  all  timber,  trees,  &c.  upon  each  estate  should  be 
valued  and  paid  for  by  them  respectively  ;  and  unless  A  should  be 
able  to  make  a  good  title  before  a  certain  day,  the  agreement  to  be 
void.  A  cut  down  divers  trees.  In  a  suit  for  the  penalty  annexed  to 
the  agreement,  held,  A  had  disabled  himself  to  perform  his  part  of  the 
agreement  by  this  act ;  that  such  performance  was  a  condition  prece- 
dent, and  therefore  A  could  not  maintain  the  present  action.* 

23.  A  court  of  law  cannot  relieve  against  a  breach  of  condition,  or 
restore  the  consideration  paid  by  the  party  upon  whom  such  breach 
operates  as  a  forfeiture. 

24.  Thus,  where  one  conveys  land  upon  condition  subsequent, 
which  the  grantee  fails  to  perform,  and  the  grantor  enters  for  the 
breach  ;  the  grantee  cannot  recover  back  money  paid  by  him  as  part 
of  the  consideration.' 

25.  But  on  the  other  hand,  after  such  entry,  the  grantor  cannot  re- 
cover the  balance  of  the  price.* 

516.  A  court  of  law,  however,  will  sometimes  construe  that  which  is 
in  form  a  condition,  a  breach  of  which  forfeits  the  whole  estate,  into  a 
covenant,  on  which  only  the  actual  damage  sustained  can  be  recovered. 


»  Tinlay  ».  King,  3  Pet.  374. 

*  Darley  v.  Laugworthy,  3  Bro.  Pari.  Cas.  359.    (See  p.  349). 

*  Wiffley  V.  Blaokwal,  Cro.  Elis.  780.    Laughter*!  ease,  5  Rep.  21.    1  Lord  Ray. 
379.    Da  Co0ta  «.  Davia,  1  B.  &  P.  242. 

«  2  Croiae,  33.   .  •  Jackson  v.  Crafts,  18  John.  110. 

*  St.  Alhans  v.  Shore,  1  H.  Bl.  270.    Hard  v.  Wadham,  1  £.  619. 
7  Froat  V.  Froct,  2  Fairf.  235.  "  Ihid. 
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Conations  and  limitations  ate  not  readily  to  be  raised  hj  mere  io- 
ference  and  argument.  The  words  usually  employed  to  create  a 
condition,  are  on  condition.  But  the  phrases  so  that,  provided,  if  it 
shall  happen,  are  of  the  same  import.  Provided  always  may  coo- 
stitute  a  condition^  limitation,  or  covenant^  according  to  the  circum- 
stances.* • 

27.  But  where  the  explicit  words  which  denote  a  conditbn  are 
used,  they  will  not  be  construed  mto  a  covenant.  One  conveyed  a 
house  "  on  condition  that  no  windows  should  be  placed  in  the  north 
wall  within  thirty  years,"  and  windows  were  made  within  that  time  ; 
it  was  held,  that  this  could  not  be  construed  as  a  covenant,  and  the 
estate  was  wholly  forfeited.' 

28.  Where  a  forfeiture  has  been  incurred  at  law  by  breach  of  con- 
dition, a  Court  of  Chancery  will  sometimes  afford  relief.  It  was  for- 
merly held  that  this  could  be  done  only  where  the  condition  is  a  sub- 
sequent one ;  but  it  seems  to  be  now  settled,  that  in  all  cases  a  for- 
feiture shall  not  bind  where  a  thing  may  be  done  after  the  time,  or  a 
compensation  made  for  it,  and  where  the  breach  resulted  from  inevi- 
table accident.  And  Chancery  will  relieve  even  in  favor  of  the  heir 
of  the  party  who  was  to  have  performed  the  condition,  and  after  a  re- 
covery of  the  land  at  law  by  the  heir  from  whom  it  was  devised  away 
on  condition.' 

29.  A  married  woman,  having  a  power  to  dispose  of  lands,  devbed 
them  to  her  executors  to  pay  £500  out  of  them  to  her  son ;  provided 
that  if  the  father  did  not  release  certain  goods  to  the  executors,  the 
devise  of  the  money  to  be  void,  and  to  go  to  the  executors.  After 
the  death  of  the  testatrix,  a  release  was  tendered  to  the  father,  which 
he  refused  to  sign.  The  son  brings  a  bill  in  Equity  against  the  ex- 
ecutors and  the  father,  and  the  father  answered  that  he  was  then  ready- 
to  release.     It  was  decreed  that  the  £500  should  be  paid.^ 

30.  So,  where  one  devises  lands  on  condition  to  pay  certain  sums 
at  specified  times  to  his  heir,  and  for  non-payment  of  one  of  them  the 
heir  enters ;  Chancery  will  restore  the  land  on  payment  of  the  sum 
with  interest.' 

31.  Even  where  land  is  devised  on  condition  of  paymg  a  sum  of 
money  at  a  certain  time,  and  upon  non-payment  devvsed  over  on  the 
same  condition  ;  Chancery  will  relieve.' 

32.  Devise  to  the  two  sons  of  the  testator,  ^^  they  jointly  and  sev- 
erally paying  to  my  two  daughters  $300  each,  within  one  year  fitom 
my  death."     Held,  this  was  not  a  legacy,  but  a  condition,  the  breach 


I  4  Kent,  131-2,  &nd  n.    Doe  «.  PhiUips,  9  Moore,  40. 

*  Gray  v.  Blanchard,  8  Pick.  284. 

>  4  Kent,  120.    Popham  v.  Bampfield,  1  Vem.  83.    Cage  v.  RnBsel,  2  Vera.  352. 
Bamardifltone  v.  Fane,  2  Vem.  366.    4  Kent,  125. 
^  Ibid.  •  Grimston  v.  Bruce,  I  Sa&.  156. 

*  Woodman  ».  Blake,  2  Vem.  222. 

*  See  fhrther,  Cwemaa. 
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of  which  forfeited  the  estate  at  law ;  but  also  that  Chancery  would 
relieve,  notwithstaDding  the  effect  of  the  disposition  was  to  make  an 
unequal  distribution  of  the  estate,'  Hosroer  J.  seems  to  place  the  de- 
cision upon  the  ground  that  the  condition  was  a  subsequent  one.' 

33.  But  Chancery  will  not  relieve  agabst  a  breach  of  condition,  io 
those  cases  where  there  is  no  rule  for  the  measure  of  damages ;  as, 
for  instance,  where  a  lease  contabs  a  condition  against  assignment, 
and  the  lessee  violates  this  condition.'  Equity  cannot  control  the 
lawfiil  contracts  of  parties,  or  the  law  of  the  land. 

34.  In  a  late  case  Lord  Eldon  held,  that  relief  could  be  granted 
only  where  the  condition  was  to  pay  money ;  and  not  where  the 
breach  consisted  iii  a  positive  act  directly  in  the  face  of  the  condition, 
as  by  assignbg  a  lease  without  license,  and  the  law  had  ascertabed 
the  contract  and  the  rights  of  the  parties.^ 

35.  A  covenanted  b  1799  to  convey  to  B  certab  land,  bebg 
government  land,  <^on  B  being  at  one  half  the  expense,  b  land  or 
otherwise,  for  procuring  a  title,"  &c.  This  condition  was  the  sole 
consideration.  A  incurred  the  expenses  b  1800,  and  gave  notice  to 
B  b  1802,  but  B  paid  no  regard  to  it  till  1806.  In  the  mean  time, 
the  value  of  the  land  bcreased  tenfold.  B  brings  a  bill  b  Equity 
agabst  A  for  specific  performance.  Held,  the  condition  was^a  con- 
dition precedent,  and  upon  various  considerations  Equity  would  not 
relieve.  1.  B  was  not  bound  by  any  contract,  and  therefore  if  A  had 
performed  his  part  of  the  agreement,  he  would  have  had  no  remedy 
against  B.  2.  As  the  title  to  the  land  was  in  the  Government,  and 
a  survey  necessary,  the  expenses  must  necessarily  be  bcUnred ;  and 
they  must  also  be  paid  in  procuring  the  title, — merely  reimbursing- 
might  defeat  the  whole  object.  3.  Hence  thb  condition  was  not  b-^ 
tended  as  a  mere  security^  and  the  breach  was  not  a  mere  default  tn> 
tifnCf  but  it  destroyed  the  substance  of  the  contract.  4.  The  act  pro-^ 
vided  for  was  to  be  done  for  the  benefit  of  a  third  party,  the  owner  of 
the  land,  and  therefore  the  damage  was  not  susceptible  of  compensa-- 
tion.  5.  The  word  "expenses"  bcluded  time  and  labor,  which,. 
fixxn  their  very  naturo,  could  not  be  paid  at  any  subsequent  period.* 

36.  A  breach  of  condition  annexed  to  a  fireehold,  can  be  taken  ad- 
vantage  of  by  the  grantor  or  his  heir,  only  by  means  of  an  entry  upoa 
the  land,  or  in  some  cases,  a  claim,  which  b  equivalent  to  entry ;  and 
it  matters  not  whether  there  b  any  express  provision  for  re-entry  or 
not.  In  case  of  bcorporeal  or  reversionary  rights,  a  claim  b  the  only 
practicable  mode.  Where  there  b  a  forfeiture  to  the  government,  an 
office  b  equivalent  to  entry.*    But  the  bringing  of  an  action  of  db- 


1  Wheeler  v.  Walker,  2  Coxm.  196-299.       *  Ibid.  301 . 

'  Wafer  v.  Mocato,  9  Mod.  112.  «  HiU  o.  Barclay,  18  Vei.  63; 

*  Hutcheson  v.  Heirs,  &c.  Ohi<^Cond.  Rep.  10. 

•  Go.  Lit  218  a.    2  Stxa.  1128.    1  AUl.  3^.    8  Pick.  284.     Foph.  53. 
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I 
seisin  has  no  e^t  as  a  cZatm.'  *  In  some  instances  of  condidon  snb^ 
sequent,  Chancery  will  decree  a  reconveyance  of  the  land.  Thus, 
where  a  marriage  settlement  was  made,  on  condition  that  if  the  wife 
on  coming  of  age,  should  not  charge  her  own  estate  with  a  certain 
sum,  the  settlement  to  be  void,  and  she  refused  so  to  do ;  a  recon- 
veyance was  decreed,  with  an  account  of  the  rents  and  profits  fiom 
the  time  of  refusal." 

37.  Even  where  the  condition  provides  that  the  estate  shall  be 
void  on  non-performance,  the  estate  is  not  defeated  without  some  act 
or  declaration  of  the  grantor.f 

38.  So,  where  A  granted  to  B  a  license  to  enter' upon  his  lands, 
and  search  for  and  dig  ores  for  twenty-one  years,  provided  that  if  he 
should  cease  to  work  the  mine  for  six  months,  or  break  any  of  his 
covenants,  the  said  indenture  dnd  the  liberties,  powers,  &c.  thereby 
granted,  should  cease,  determine,  and  be  utterly  void  and  of  no  efipci. 
Held,  the  word  void  should  be  construed  to  mean  voidable ;  that  al- 
though no  entry  was  necessary  to  avoid  the  license,  because  it  (Ud  not 
pass  the  land,  yet  by  analogy  to  the  rule  in  case  of  a  freehold  lease, 
the  grantor  should  give  notice  of  his  intention  to  avoid  it ;  and  that 
nntil  such  notice,  the  right  of  possession,  certainly  as  against  any  one 
not  claiming  under  the  grantor,  remained  in  the  occupant.' 

39.  There  are  some  cases,  where  an  entry  for  breach  of  condition 
is  impracticable,  or  inconsistent  with  other  rights,  and  therefore  the 
law  does  not  require  it.  Thus,  where  A  grants  land  to  B,  with 
livery  of  seisin,  for  five  years,  on  condition  that  if  he  pay  a  certain 
sum  within  two  years  he  shall  have  the  fee,  and  B  fails  to  make  pay- 
ment at  the  time ;  inasmuch  as  A  has  no  right  of  entry  till  the  five 
years  expire,  the  fee  revests  in  him  without  entry  or  claim.  So, 
where  one  grants  a  rent-charge  fit>m  his  own  land  on  condition,  the 
rent  becomes  void  upon  breach  of  condition,  without  entry  or  claim, 
because  the  grantor  is  already  in  possession.  Fcfr  the  same  reason, 
if  a  grantee  on  condition,  before  a  breach,  lease  the  land  to  the 
grantor,  no  entry  is  required  to  revest  the  title  in  the  lattear.* 

40.  But  where  the  party  who  is  to  perform  a  condition,  and  the 
party  for  whom  it  is  to  be  performed,  are  jointly  in  possessicHi,  it  is 
said  the  latter  must  make  claifti  for  a  breach,  by  acts  and  words,  or 
either  of  them,  such  as  will  distinctly  admonbh  the  grantee  that  pos- 
session will  be  retained  for  the  breach,  and  not  waived.     ComplaiiUi 


>  Chalker  ».  Chalker,  1  Conn.  79. 

*  Hunt  V.  Hunt,  GUb.  Rep.  43.    Free,  in  Cha.  387. 
'  Roberts  «.  Davey,  4  Barn.  &  Ad.  664. 

«  Lit.  350.    Co.  Lit  218  a. 

*  It  has  been  seen,  (p.  159),  that  in  many  of  the  States,  the  hnn^ng  of  a  suit  is 
made  equivalent  to  re-entry,  in  case  ofTwn^ytneni  of  rent.  In  Ohio,  the  same  pro- 
vision (W^^  to  all  breaches  of  condition.    (Walk.  Intro.  297.    Sperry  v.  Fond,  5 

t  liatseep.  139,aiidinfiras41. 
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are  mere  statements  of  a  breach^  not  expressions  of  an  intent  to  claim 
a  forfeiture.' 

41.  Where  the  estate  to  which  a  condition  is  annexed  is  for  years 
only,  and  is  to  cease  qp  the  lessor's  doing  a  certain  act,  no  entry  is 
required  to  determine  it.  Thus  if  A  lease  to  B  for  years,  on  condi- 
tion that  if  he  pay  B  £10,  the  estate  shall  cease,  upon  such  payment 
the  term  ipso  facto  comes  to  an  end.' 

42.  As  the  benefit  of  a  condition  can  be  reserved  only  to  the 
grantor  or  lessor  and  hb  heirs,  so  no  person  could  enter  for  breach  of 
an  express  cpndiiion,  at  common  law,  except  parties  and  privies  in 
right  and  representation — ^that  is,  the  heirs,  executors,  &c.  4)f  individ- 
uals, or  the  successors  of  corporatioj^s.  Neither  privies  nor  assignees 
in  law,  as  the  lord  by  escheat,  nor  privies  in  estate,  as  reversioners 
and  remaindermen,  had  a  right  of  entry.  This  rule,  however,  did  not 
apply  to  implied  conditions — as,  for  instance,  that  against  a  tenant's 
conveying  a  greater  interest  than  he  had ;  of  which  an  assignee  might 
take  advantage.' 

43.  A  condition  may  be  of  such  a  nature  that,  although  relating  only 
to  the  grantor  himself,  and  not  broken  during  his  life,  there  may  be  a 
breach  after  his  death,  of  which  the  heir  may  take  advantage. 

44.  A  man  granted  land  to  A,  bis  child,  on  condition  that  A  should 
support  him,  pay  bis  debts,  and  save  him  from  any  trouble  or  cost  on 
account  of  them,  with  a  clause  of  re-entry.  After  the  father's  death, 
B,  another  child,  presented  a  debt  of  the  father  to  A  for  payment, 
which  was  refiised.  Whereupon  B  brings  ejectment  for  a  share  of 
the  land  as  an  heir  at  law.  Held  the  action  would  lie,  though  this 
debt  had  subjected  the  father  to  no  cost,  &c. — ^that  clause  in  the 
condition  bebg  operative  only  during  bis  life.^ 

45.  A  condition  by  means  of  a  descent  may  be  disannexed  from 
the  estate  with  which  it  was  originally  connected.  Thus,  although 
the  land  itself  may  descend  to  such  special  heirs  as  claim  through  the 
ancestor  fix)m  whom  it  came  to  the  deceased ;  the  condition,  being 
reserved  to  heirs  generally,  will  pass  to  the  heirs  at  common  law. 
But  after  the  latter  have  entered  for  condition  broken,  the  former  may 
re-enter  upon  them.  Wheie  the  condition  descends  to  one  heir  only 
as  heir  at  common  law,  but  the  estate  descends  to  several — as  in  the 
English  gavelkind — after  entry  by  the  former,  the  rest  shall  enjoy  the 
estate  with  him.* 

46.  At  common  law,  as  has  been  stated  (s.  42),  where  a  rever- 
sioner assigned  his  reversion,  the  assignee  could  not  avail  himself  of 

-  any  conditions  annexed  to  the  particular  estate.     The  conditions 
were  regarded  as  rights  in  action^  which,  by  the  policy  of  the  law, 


»  WUlaid  9.  Henry,  2  N.  H.  122.  »  Plow.  142.    Bro.  Abr.  Condition,  83. 

>  Lit  347.    Co.  Lit.  215  a.    (See  infra  ■.  46.)    2Crai8e,31. 

«  Jackson  r.  Topping,  1  Wend.  388. 

•  1  And.  184, 2, 23.    Rob.  Gav.  119.    Godb.  3. 
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were  npt  assignable.  But  by  St.  32  Hen.  VIII.  c.  34,  tbe  assignees 
of  reversions  are  placed  on  the  same  footing,  in  regard  to  conditions 
and  taking  advantage  thereof,  as  the  original  lessors. 

47.  An  assignee  of  part  of  the  land  is  not  within  tbe  statute ;  but 
an  assignee  of  part  of  the  reversion  is.*  The  statute  does  not  apply 
to  one  who  comes  to  the  estate  by  law,  as,  for  instance,  by  escheat ; 
because  the  language  of  it  implies,  that  the  assignee  must  be  either  an 
assignee  to,  or  by  the  reversioner,  claiming  either  in  the  per  or  ibe 
post — ^that  is,  one  who  comes  in  by  act  and  limitation  of  the  party.  It 
seems,  however,  that  a  tenant  by  the  curtesy  or  in  dower,  although  claim* 
ing  by  law,  is  within  the  statute ;  being  in  iy  the  wife  or  the  husband. 
Although  die  words  of  the  statute  are  ^^  for  non-payment  of  rent,  or 
for  doing  waste,  or  other  forfeiture,''  yet  an  assignee  can  take  advan* 
tage  of  such  conditions  only  as  are  incident  to  the  reversion,  such  as 
rent,  or  for  the  benefit  of  the  estate,  such  as  waste  and  repairs  ^  and 
not  those  merely  personal — as  the  payment  of  a  sum  in  gross.^ 

48.  It  seems,  that  m  some  cases,  the  party  upon  whom  a  condition 
is  imposed,  may  himself  take  advantage  of  it  to  avoid  his  own  act* 
Thus,  it  has  been  held,  that  where  there  is  a  lawful  condition  against 
alienation,  under  a  certain  age,  if  a  deed  be  made  before  reaching  this 
age,  and  a  second  after,  the  first  is  void,  and  the  last  valid.* 

49.  Entry  for  condition  broken  has  the  effect  of  entirely  defeat- 
ing the  estate  of  the  grantee,  and  restoring  the  grantor  to  the  same 
title,  which  he  had  before  the  conveyance  was  made.  It  constitutes 
a  paramount  claim,  and  operates  by  relation^  so  as  to  avoid  all  inter- 
mediate rights  and  incumbrances.  Thus,  although  the  widow  of  a 
conditional  grantee  has  dower,  yet  an  entry  for  breach  of  condition 
will  destroy  this  right.  And  whether  made  before  or  after  the  hus- 
band's death,  it  seems  will  make  no  difiTerence.' 

50.  There  are,  however,  some  exceptions  to  this  principle.^ 

51.  A  condition  may  be  waived  by  the  acts  of  the  party  for  whose 
benefit  it  was  created.  Thus,  where  land  was  conveyed  on  conditicm 
of  paybg  a  certain  annuity,  and  after  a  failure  to  pay,  the  annuitant 
accepted  tbe  annuity ;  held,  a  perpetual  waiver  of  the  condition.* 

52.  A  father  conveyed  an  estate  to  his  son  on  condition,  that  un- 
less the  son  maintained  his  parents  and  brother  in  a  specified  manner, 
and  properly  cultivated  the  land,  the  conveyance  should  be  void  for 
the  whole  land  during  the  lives  of  the  parents,  and  as  to  one  half  of 


1  Co.  Lit.  215  a.    HiU  v.  Grange,  Plow.  167. 

s  Dougal  r.  Ftyer,  2  Misao.  40. 

»  Lit.  385.    Co.  Lit  202  a.    1  Rep.  147  b.    1  RoUe's  Abr.  474. 

«  Co.  Lit.  202  a.  b  Chalker  o.  ChaUcer,  1  Conn.  79. 


*  ThuB.  if  a  lease  be  made  of  three  acres,  and  the  reversion  of  two  of  them  granted 
away,  although  the  rent  firill  be  apportioned,  the  condition  is  destrojed,  being  entire 
■''"'"■  «      .- ..  Brsion  is  granted  for  yea 

a. 
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Ae  land  forever.  The  father  having  (fied,  his  widow  claimed  her 
dower  instead  of  the  support  thus  provided  for  her,  and  B  transferred 
the  land  to  another  person.  After  the  father's  death,  the  mother 
was  well  supported)  but  neither  she  nor  the  father  was  supported  in 
the  manner  pointed  out  by  the  deed,  nor  was  the  land  well  culti- 
vated. The  son,  however,  had  always  remained  in  possession  with 
bis  parents,  and  they  bad  accepted  the  support  which  he  gave  them^ 
often  complaining  that  the  condition  was  not  fulfilled,  but  never 
making  fonnal  entry  or  claim  for  a  breach.  *Held,  these  jfacts  showed 
a  waiver  of  the  condition.^ 

53.  A  conrdition  may  be  destroyed  by  a  release,  which  may  be 
made  either  to  the  grantee  or  his  assignee,  if  there  be  one.  And 
where  the  grantee  has  limited  the  estate  to  one  for  life,  remainder 
in  fee,  a  release  to  the  tenant  for  life  will  inure  to  the  benefit  of  the 
lemainderman.' ' 

54.  Accord  and  sa&af actum  is  a  legal  equivalent  for  perfonnance  oi 
a-  condition  precedent.  So,  where  an  act  is  to  be  done  at  a  certain 
time^  or  on  demand,  an  acceptance  of  the  act  after  the  time,  or  on  a 
second  deouind,  as  and  for  a  performance,  will  save  the  forfeiture.' 

55.  A  condition  is  to  be  distinguished  bom  a  limitaticn.  The 
latter  requires  no  entry  to  terminate  the  estate,  but  terminates  it  ipso 
faetOy  by  the  mere  happening  of  the  event  referred  to.  Thus,  if  A 
pant  an  estate  to  B  till  the  death  of  C,  B's  estate  immediately  comes 
to  an  end  upon  the  death  of  C^ 

56.  So,  if  a  man  makes  a  lease  for  a  hundred  years,  if  the  lessee 
lives  so  long,  upon  the  lessee's  death  the  estate  *revests  in  the  grantor 
without  entry.  And  a  grantee  of  the  reversion  might  always  take  ad* 
vantage  of  a  UmkaUon,  though  not  of  a  condition. 

57.  Where  a  condition  subsequent  is  foltowed  by  a  limitation  to  a 
third  person,  upon  non^ulfihnent  or  breach,  this  is  a  condiHonal  Kmt* 
iation.  Words  of  limitation  marie  the  period,  which  is  to  determine 
the  estate,  but  words  x)f  condition  render  it  liable  to  be  defeated  in  the 
intermediate  time.  The  one  specifies  the  utmost  time  of  continuance ; 
and  the  other  marks  some  events  which,  if  it  takes  place  during  that 
time,  will  defeat  the  estate. 

58.  A  conditional  limitation  is  of  a  mixed  nature.  Thus,  if  an  estate 
be  litnited  to. A  for  life,  provided,  that  when  C  returns  from  Rome,  it 
shall  thenceforth  remain  to  the  use  of  B  m  fee )  this  is  a  condition, 
because  it  defeats  the  estate  previously  limited,  while  it  is  also  a  limi* 
tation,  because  no  entry  is  required  to  take  advantage  of  it.  Sach  a 
disposition  can  be  made,  in  general,  only  by  will  or  a  conveyance  to 
uses.    But,  in  New  York  it  may  be,  by  common  law  conveyance.^ 


«  WiUard  r.  Henry,  2  N.  H.  180.  «  Co.  Lit  2^1  b,  297  b. 

*  Richvdfl  V.  Caxf,  1  Ind.  313.    fiof  ins  «.  Amold,  l6  Pick.  S69. 

*  Co.  Lit.  314  b. 

»  4  Kent,  121-^.    1  N.  T.  Kev.  8t  725.    Cro.  Elis.  360. 
VOL.  I.  34 
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CHAPTER   XXIX. 


MORTGAGE— NATURE,  FORM,  AND  EFFECT  OF  A  MORTGAGE. 


1.  Defitiition  and  history  of  mortgages. 

4.  Right  of  redemption. 

5.  In  fee  or  for  yean. 

6.  Deed  and  defeaaance. 

90.  What  constitutes  a  mortgage  in  Chan- 
cery. 


26. 


46. 


Personal  liabiUty  of  mortgagor. 
Right  of  redemption  cannot  be  w- 

strained;  mortgage  and  conditioDBl 

sale,  distinction  t^tween. 
Power  to  Sen  giren  to  mortgagee. 


1.  A  MORTOAGB  IS  a  cooditioDal  conveyance  of  land,  designed  as 
security  for  the  payment  of  money  or  performance  of  some  o^^-act, 
and  to  be  void  upon  such  payment  or  performance.  The  name  is 
derived  from  the  fact,  that  by  the  old  law,  where  land  was  thns  ogii* 
veyed,  unless  the  condition  was  performed  at  the  day,  the  estate  be- 
came dead  or  extinct.  A  mortgage  was  in  fact  a  feoffinent  upon  con- 
dition, or  the  creation  of  a  base  or  determinable  fee,  with  a  right  of 
reverter  attached  to  it.  The  debt  was  required  to  be  teftdered  at  the 
time  and  place  prescribed ;  and,  in  general,  the  strict  rules  of  law 
pertaining  to  conditions,  ytfere  rigidly  enfint^ed  in  relation  to  mod- 
gages." 

2.  At  an  early  period,  however,  the  Court  of  Chancery  interieied 
to  relieve  against  the  hardship  of  an  absolute  forfeiture,  upon  pay- 
ment of  the  debt  with  interest  and  costs,  if  made  in  a  reasonable  time 
after  the  day  appointed.  Chancellor  Kent  remarics,  *^  the  case  of 
mortgages  is  one  of  the  most  splendid  instances  kk  the  history  of  our 
jurisprudence,  of  the  triumph  of  equitable  principles  over  technical 
rules,  and  of  the  homage  winch  those  principles  have  received  by  their 
adoption  in  the  courts  of  law.'" 

3.  It  was  at  first  held,  that  the  mortgagor  had  not  the  right  of  re- 
acquiring his  estate,  as  agamst  those  holding  the  estate  of  the  mortr 
gagee  in  the  post,  as,  for  instance,  the  widow  havmg  a  right  of  dower, 
or  the  lord  the  right  of  escheat.  But  this  distinction  in  £9tvor  of  par- 
ties thus  bolding*the  land  has  long  been  wholly  4one  away.'  . 

4.  The  mortgagor's  right  to  regain  his  estate  by  application  to  the 
Court  of  Chancery,  after  breach  of  condition,  is  called  an  eqtdiy  of 
redemption  ;  and  the  same  phrase  is  generally,  though  it  would  seem 
somewhat  inaccurately,  used,  to  express  the  interest  remaining  in  the 
mortgagor,  even  before  breach  of  condition.    But  in  the  Revised 


>  Wade's  case,  6  Co.  114.    Goodairs  case,  6  Co.  95.    Lit8.332.    Co.  lit  210  V. 
4  Kent,  139. 

>  4  Kent,  156.  '  S  Cruise,  79-aO. 
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Statutes  of  North  Camlina,  the  dis^ction  between  these  two  kinds  of 
estate  secerns  to  be  carefully  observed ;  the  former  being  entitled  an 
equity  of  redemption,  and  the  latter  a  legal  right  of  redenqption^ 

5.  A  mortgage  may  be  made  by  a  conveyance  either  in  fee  or  for 
years.  The  latler  form  is  rarely  adopted  in  the  United  States.  la 
Missouri,  mortgages  of  leaseholds  for  more  than  twenty  years  are 
treated  like  mortgages  of  estates  in  fee.' 

6.  A  mortgage  may  be  made  by  an  absolute  deed  and  a  d^ecuh 
once*  back,  instead  of  a  single  conditional  deed.  In  England,  this  form 
of  mortgage  has  been  regarded  unfavorably  by  the  Courts,  as  indi- 
cating fraud,  and  injurious  to  the  mortgagor ;  because  the  defeasance 
might  be  lost,  and  an  absolute  title  set  up.*' 

7.  The  Statute  law,  in  many  of  the  United  States,  expressly  re«> 
oognises  this  form  of  mortgage ;  and  as  deeds  are  universally  regis- 
tered, the  inconveniences  above  suggested  are  less  serious  here  than 
in  Ikigland.  In  Delaware,  the  Statute  speaks  of  "  a  defeasance,  or  a 
written^contract  in  the  nature  of  a  defeasance,  or  for  reconveyance  of 
the  premises,  or  any  part  thereof."  In*  Rhode  Island,  of  a  bond  of 
defeasance  or  other  instrument  which  creates  a  mortgage  or  redeema- 
ble estate.  .  Similar  terms  are  used  in  New  Jersey  and  Illinois ;  but, 
ordinarily,  the  word  defeasance  only  is  used.^ 

8.  It  is  the  general  rule,  that  the  defeasance  shall  be  a  part  of  the 
floiQe  transaction  with  the  conveyance.  A  conveyance  must  be  a 
mortgage  at  the  time  of  its  inception ;  it  never  can  become  such  by 
any  subsequent  act  of  the  parties.  If  there  ever  was  a  moment  when 
it  could  be  considered  only  as  an  absolute  estate,  it  must  ever  remain 
so.  But  provided  both  instruments  are  parts  of  one  transaction,  the 
defeasance  may  be  dated  after  the  deed.* 

9.  So,  a  condition  will  constitute  a  mortgage,  if  written  on  the 
back  of  an  absolute  deed,  though  without  signature  or  seal.* 

10.  Where  one  conveys  land  for  a  certain  consideration,  and  the 
grantee  covenants  to  reconvey  on  payment  of  that  sum,  within  one 
year,  this  is  a  mortgage,  notwithstanding  parol  evidence  that  the  par- 
ties intended  otherwise.^ 

IK  But  a  covenant  by  the  grantee,  to  reconvey  at  an  agreed  price, 
unless  certain  improvements  shall  bie  commenced  withb  a  given  time, 
is  not  a  condition.* 


«  1  N.  C.  Rev.  Bt  966.    4  M'Gord,  340.       *  Mino.  St  410. 
>  Forrest,  63.    Sel.  Ciw.  in  Cha.  9. 

«  1  N.  H.  39.    2  Maw.  493.     Wngbt  R.  44.    Dela.  St  1829,  91.     R.  I.  L.  204. 
1  M.  J.  Rev.  Code,  464.     lUin.  Rev.  L.  131. 

•  1  N.  H.  41.    HaniioB  r.  Trustees,  dtc.  12  M$aB.  456.    13  Pick.  413.    (4  Terg. 
67,  contra). 

«  Stocking  V.  Furchild,  5  Pick.  181. 

7  ColweU  V.  Woods,  3  Watte,  188.    (Htoimond  o.  Hopkins,  3  Yerg.  525.) 

•  Cunmngham  v.  Harper;  Wright  R.  366. 

•  For  a  definition  of  this  terni,  see  Defeatamee,    To  defeat  a  deed,  it  most  itself 
be  a  deed,  or  an  instrument  under  seal. 
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13.  A  conve3rs  land  to  B,  and,  two  years  afterwards,  B  gires  A  a 
bond  to  convey  the  land  to  the  wife  of  A,  upon  payment  of  certain 
notes.  Held,  no  mortgage ;  and  part)l  proof  is  inadmissible,  that  B 
agreed  to  A's  keeping  possession,  that  the  deed  was  ^?en  as 
security,  and  the  bond  not  made  at  the  time,  merely  because  the 
amount  due  upon  the  notes  was  not  then  ascertained.' 

13.  A  gave  to  B  the  following  receipt  or  acknowledgment ;  ''  thb 
day  received  of  B  a  deed  of,  &c.  for  and  in  consideration  of  ^-  dollars, 
paid  by  my  recognisance  and  other  demands  against  him ;  if  on  6nal 
setdement  a  balance  shall  be  due  him,  I  agree  to  pay  it  or  recojiVey  to 
him,  on  being  repaid  for  my  advances  and  trouble ;  and  I  will  return  all 
that  the  land  brings,  besides  repaying  me."  A  afterwards  sold  the  land* 
Held,  this  did  not  constitute  a  mortgage ;  that  B  had  no  interest  liable 
to  his  creditors  or  which  a  Court  of  Equity  would  recognise,  inasmuch 
as  A  had  his  election  either  to  reconvey  the  land  or  pay  the  surplus 
balance,  and  had  elected  the  latter  by  conveying  the  land.' 

14.  A  bond,  delivered  to  a  third  person  as  an  escrow,  will  itot  ccm* 
stitute  a  defeasance,  unless  the  conditicm  on  which  it  is  to  be  delivered 
to  the  obligee  is  performed. 

15.  A,  having  borrowed  money  Irom  B,  convey?  land  to  him.  B 
signs  a  bond  of  defeasance,  which,  by  mutdal  agreement,  is  left  with 
C,  to  be  delivered  by  him  to  A,  if  A  repay  the  money  borrowed 
widun  a  certain  time.  The  time  having  elapsed,  without  repaiyment, 
C  delivers  the  bond  to  B.  Held,  although,  if  A  had  repaid  the 
t&oney  within  the  time,  the  bond  would  have  operated  as  a  defeasance 
by  rehtiion  to  the  first  ddwery,  yet,  as  B  held  no  security  for  Ae 
tnoney,  the  transaction  did  not  constitute  a  mortgage.' 

16.  An  omission  to  register  the  d^easance  makes  the  conveyance 
an  absolute  one,  as  to  all  persons  but  the  parties  and  their  heirs.* 
And^  it  seems,  possesion  by  the  grantee  will  be  no  equivalent  fiw 
registration/  In  Delaware  and  New  Jersey,  the  grantee  of  the  land 
is  required  to  record  a  note  or  abstract  of  the  defeasance,  with  hb 
deed,  in  order  to  give  validity  to  the  registry  of  the  latter.  But  in 
Delaware,  unless  the  grantor  also  record  the  defeasance  witUii  a 
certain  time,  it  will  be  void  against  bona  fide  purchasers. 

17.  In  Illinois,  a  statute  provides  that  a  party  '^  shall  not  have  the 
benefit "  of  a  defeasance,  unless  recorded  within  thirty  days.'  This 
would  seem  to  render  registration  necessary  even  as  between  the 
parties. 

18.  Where  the  obligee  in  a  bond  of  defeasance  has  treated  it  by 


>  Bexmoek  «.  Whipple,  3  F^irfl  846.    liimd  «.  Land,  1  N.  H.  3». 
«  FuUer  ».  Pratt,  1  Fairf.  197. 

s  BodweU  r.  Webster,  13  Pick.  411. 

<  Grimttone  ».  Carter,  3  Paige,  421.    Whittick  r.  Kane,  1  Paite,  9(Ki.    Dey  ». 
Dunham,  2  John.  Cha,  188.  »        -^  »  J 

>  Fuller  o.  Pratt,  IFurf.  197.    (3Pttge,4SI).       . 
*  Illm.  R.  L.  131.  ^      •-•  » 
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his  acts-  as  coQstituting  a  mortgage,  he  cannot  maintain  an  action  upon 
it  as  a  contract 

19.  A  conveys  land  to  B«  B  gives  back  a  bond,  reciting  that  the 
consideration  of  the  deed  was  to  indemnify  him  from  his  liability  for 
A  npon  a  certain  note,  and  providing  that  if  A  pays  the  note  at  a 
certain  time,  and  B  does  not  reconvey  the  land  upon  demand,  the 
obligation  shall  be  binding.  A  paid  the  note  within  the  time  and 
demamded  a  reconveyance,  and  then  transferred  all  his  interest  in  the 
land  to  C.  It  seems,  this  bond  made  the  transaction  a  mortgage. 
Held,  B  could  not  maintain  an  action  upon  the  bond.' 

2Q.  In  Chancery,  when  it  appears,  even  by  parol  evidence,  that 
land  is  conveyed  to  secure  the  payment  of  money,  the  conveyance 
will  be  held  a  mortgage ;  even  as  between  a  judgment  creibtor  of  the 
grantor,  and  the  heir  or  executor  of  the  grantee**  This  principle  is 
adopted  in  all  those  States',  which  have  Courts  with  full  Chancery 
jurisdicticM). 

21.  In  New  York,  such  evidence  is  received  even  at  law,  and  as 
against  third  persons ;  jHrovided  they  have  not  been  misled  to  their 
prejudice  by  the  absolute  form  of  the  deed.' 

22.  This  principle,  however,  does  not  prevail  in  Massachusetts,  New 
Hampshire,  and  other  States,  where  the  Courts'  of  law  have  only 
limited  Equity  jurisdiction.  The  principle  is,  in  these  States,  that, 
before  the  Court  can  exercise  Chancery  powers,  it  must  decide^  ctf  a 
Court  ofiaw,  whether  there  is  a  mortgaged 

'  23.  A  mortgage  sometimes  contains  a  covenant  to  repay  the  money 
borrowed,  which  creates  a  personal  liability  upon  the  mortgagor.  If 
there  be  no  such  covenant,  and  no  personal  security,  such  as  a  bond 
or  note,  accompanying  the  mortgage,  the  latter  alone  creates  no  per- 
sonal claim  for  the  debt,  but  merely  a  lien  upon  the  land.  But  the 
iked  is  still  an  efiectual  mortgage.  Lord  Thurlow  wds  of  opinion 
that  a  mortgagee,  by  virtue  of  the  mortgage  itself,  became  a  simple 
contract  creditor;  and  in  Pennsylvania,  a  conditional  conv^ance, 
thoiigh  containing  no  covenant,  may  constitute  a  mortgage  upon 
which  the  creditor  may  recover  the  money  due  him.  So  in  North 
Carolina,  the  want  of  a  covenant  in  the  mortgage  is  no  bar  to  the 
right  of  redemption.* 

24.  It  has  been  held  in* New  York,  that  an  acknowledgment,  in  a 
mortgage,  of  indebtedness  in  a  certain  sum,  and  that  the  property  is 


<  Hogins  V.  Arnold,  16  Pick.  259. 

*  James  v.  Johnson,  6  John.  Cha.  417.  Clark  v,  Henry,  2  Cow.  324.  Slee  v. 
Manhattan  Co.,  1  Pai^,  48.  Miami,  &e. «.  Bank,  &c.,  Wright,  249.  May  v.  fiastin, 
2  Porter,  414.  Van  Buren  «.  Ohnstead,  5  Paige,  9.  Brown  v.  Wright,  4  Yerg.  57. 
1  Ves.  160.    2  Sumn.  487. 

»  Walton  «.  Cronly,  14  Wend.  63. 

«  KeUeran  v.  Brown,  4  Mbm.  44X    1  N.  H.  41, 2, 71, 167.    Supra  p.  267. 

•  1  N.  T.  Rev.  St  738.  8  Mass.  664.  1  P.  Wms.  268.  2  Munf.  337.  Anoaster 
9.  Mayer,  1  Bro.  464.    Wharf  «.  Howell,  5  Bin.  499.    Wilooz  e.  Morris,  1  Miir.  U7. 
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transferred  for  security,  •  gives  to  the  mortgagee  a  personal  right  of 
action,  without  first  resorting  to  the  property.' 

25.  In  New  Hampshire  it  is  held,  upon  a  constnictioa  of  the 
statute  relating  to  mortgages,  that  there  can  be  no  mortgage,  unless 
the  land  be  put  in  pledge  on  condition  for  the  payment  of  money  or 
some  other  act.  A  conveys  land  to  B,  to  enable  him  to  sell  it, 
account  with  A  for  $2000,  and  retain  the  balance  for  his  services. 
Afterwards,  B  reconveys,  provided  that  if  he  pay.  A  $2000,  the 
deed  shall  be  void.  Held,  as  B  was  under  no  obligation  to  pay  the 
money,  the  transaction  was  no  mortgage,  but  only  a  conditional  taU* 

26.  Mortgages  being  always  designed  as  a  mere  security,  and  to 
prevent  lenders  from  taking  undue  advantage  of  borrowers ;  the  right 
of  redemption  is  held  in  Equity  to  be  an  inseparable  incident  to  a 
mortgage,  and  all  restrictions  or  qualifications  of  this  right  are  deemed 
utterly  void.  The  maxim  is,  "  once  a  mortgage,  always  a  mortgage." 
Hence  a  proviso,  limiting  the  right  of  redemption  to  the  mortgagee 
himself,  is  of  no  effect,  and  his  heir  after  his  death  may  redeem.  So, 
althou^  limited  by  an  express  covenant  to  the.  heirs  male  of  his 
body,  a  jointress  or  assignee  claiming  under  him  may  redeem.  The 
right  of  redemption  has  been  said  to  be  as  inseparable  frc»n  a  mort- 
gage, as  that  of  replevying  from  a  dbtress.  In  one  case.  Lord  Not- 
tmgham  held  (it  would  seem  not  only  in  disregardy  but  m  direct 
re^ernaly  of  the  principle  above  stated)  that  the  mortgagee  might  at 
any  time  compel  the  mortgagor  to  redeem  or  be  foreclosed,  though 
the  dee4  expressly  provided  that  he  should  have  his  whole  life-time  to 
redeem.  But  this  decision  was  reversed  by  his  successor,  and  the 
latter  judgment  affirmed  iq  Parliament.' 

27.  A  condition,  that  if  the  mortgagee,  on  failure  of  the  mortgagor 
to  pay  the  money  at  the  time,  pay  him  a  forther  sum,  the  former  shall 
become  absolute  owner — is  void ;  though  an  agreement  to  give  the 
mortgagee  the  right  of  pre-emption,  in  case  of  a  sale,  'has  been 
assumed  to  be  valid.  Chancellor  Kent,  however,  suggests  that  dns 
agreement,  like  the  former,  would  be  void.*  ^ 

.28.  Mortgage  for  £200,  with  a  bond  conditioned,  that  if  not  paid 
at  the  day,  and  if  the  mortgagee  should  then  pay  the  mortgagor  the 
forther  sum  of  £78  in  foil  for  the  purchase  of  the  land,  the  bond 
should  be  void.  The  £200  not  being  paid,  and  the  mortgagee 
having  paid  the  £78,  held,  the  infant  heir  of  the  mortgagor  might 
jpedeem.* 

29.  A  mortgagee  may  contract,  subsequently  to  the  mortgage,  for 
a  purchase  or  release  of  the  Equity  of  redemption  ;  but  no  agreement 


»  Elder  v.  Rouse,  15  Wend.  218. 

«  Porter  V.  Nelson,  4  N.  H.  130.    5  Gill  &  J.  75.    (But  see  1  Vem.  138). 

'  Jason  V.  Eyres,  2  Cha.  Ca.  28.  Howard  ».  Harris,  1  Vem.  33, 190.  7  John.  Cha. 
40.  2  Cow.  324.  2  John.  Cha.  30.  7  Cranch,  218.  Bowen  |7.  Edwards,  2  Rep.  in 
Cha.  221.   •2Sumn.487. 

*  4  Kent,  142.  »  Willet  t.  WinneU,  1  Vem.  488. 
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far  a  ben^ial  interest  from  the  estate  during  the  mortgage  is  valid,  if 
disaffinoed  in  reasonable  time.' 

30.  On  the  same  principle,  if  the  mortgagor  agree  by  a  distinct 
f^ontract  to  pay  the  mortgagee  a  snm  over  and  above  the  debt,  in- 
terest and  cost,  such  contract  wiH  be  set  aside  as  unconscionable ; 
for  a  man  shall  not  have  interest  for  his  money,  and  a  collateral  ad- 
vantage besides  for  {the  loan  of  it,  or  clog  the  redemption  with  any 
bye  agreement. 

31.  A  loaned  to  B  a  sum  of  money  on  mortgage,  and  at  the  same 
time  took  from  him  a  separate  covenant,  to  convey  to  A,  if  he  thought 
fit,  certain  ground  rents  of  the  same  value.  On  a  bill  for  redemption 
by  B,  held  he  might  redeem  by  paying  merely  the  sum  loaned,  with 
interest  and  cost.* 

32.  An  agreement,  subsequent  to  the  makmg  of  the  mortgage,  be- 
tween any  party  interested  as  mortgagee,  and  the  mortgagor  or  his  as- 
signee, to  limit  the  right  of  redemption  to  any  particular  time,  will  not 
be  enf(lrced. 

33.  A  mortgagee  filed  a  bill  in  Equity,  for  foreclosure  against  the 
mortgagor  and  his  creditors,  having  an  interest  in  the  Equity  of  re- 
demption, and  obtained  a  decree.  The  defendant,  one  of  the  cred- 
itors, paid  and  took  an  assignment  of  the  mortgage,  and  agreed  with 
the  other  creditors  that  they  might  redeem  withm  a  certain  time.  The 
defendant  having  had  possession  twenty  years,  the  other  creditors  file 
a  bill  for  redemption.  Held,  the  other  creditors  stood  m  the  confiden- 
tial relation  of  mortgagor  to  the  defendant ;  and  as  the  decree  for  fore- 
closure was  not  assigned  to  him,  the  agreement  limitmg  the  time  of  re- 
demption was  void,  and  they  might  redeem.' 

34.  A  mortgage  is  to  be  distinguished  from  a  tale,  with  an  agree- 
ment to  re-purchase.  The  latter  transaction,  though  nairowly 
watched,  is  construed  like  any  independent  agreement  between 
strangers ;  and  the  seller  will  not  have  a  mortgagor's  right  to  redeem 
after  the  appointed  day.  But  Equity  will  always  construe  the  trans- 
action to  be  a  mortgage,  if  possible.^ 

36.  Where  there  is  an  agreement  for  a  re-purchase  within  a  certain 
time,  by  the  mortgagor,  of  theestate  mortgaged,  and  such  agreement 
is  made,  not  at  the  giving  of  the  mortgage,  but  afterwards ;  the  right 
of  redemption  or  re-purchase  may  be  restricted  to  the  time  stipulated. 

36.  A,  being  a  joint  tenant  with  B,  made  a  conveyance  to  C  for 
£104,  absolute  in  form,  but  admitted  to  be  in  reality  a  mortgage. 
This  deed  was  cancelled,  and  another  similar  one  made  for  a  larger 
consideration,  including  the  £104,  and  covenanting  that  A  would  not 
make  partition  without  C's  consent.     The  receipts  for  the  money 


1  4  Kent,  143.  '  JenningB  v.  Waid,  S  Vera.  520. 

*  £xton  V.  Greaves,  1  Vera.  138. 

«  4  Kent,  143-4.    DaTie  «.  Thonuui,  1  Rnw.  A  M.  506.    Poindazter  «.  McCUnon, 
lDeT.Eq.373.    1R.&M.506. 
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appke  of  it  as  puichase  moneys    Two  yeara  after  ibe  kat  deed,  it  was 

agreed  that  A  should  regain  the  laod,  on  payment  oi  principal,  in- 
terest and  costs.  B  being  in  possession,  C  recovered  the  land  in 
ejectment,  and  occupied  sixteen  years.  A  brings  a  biU  to  redeem. 
Held,  though  the  oovenant  against  partition  showed  that  A  was  still 
supposed  to  retain  an  interest  in  tlie  land,  and  though  the  first  de«d 
was  allowed  to  be  a  mortgage,  yet  the  case,  on  the  whole,  was  one  <3£ 
a  subsequent  agreement  for  re-purchase^  and,  after  the  lapse  of  so  long 
a  time,  a  redemption  should  not  be  allowed.^ 

37.  So,  where  a  mortgagee,  having  recovered  the  land  for  bseach  of 
condition,  for  an  additional  advance  of  modiey  obtains  a  release  of  the 
Equity  from  the  mortgagor,  at  the  same  time  giving  him  a  promise  to 
sell  and  convey,  on  payment  of  the  whole  money  advanced  within  a 
certam  time  ;  after  this  time  has  elapsed,  the  estate  becomes  absdute 
in  the  .mortgagee ;  the  last  transaction  being  regarded  as  an  <»rigii>al 
contract  to  convey  the  estate  upon  certain  terms.  In  this  case,  how* 
ever,  sixteen  years  had  elapsed.' 

38.  Where  a  mortgage  is  piade  to  or  for  a  relation  or  a  wife;  io 
conformity  with  the  presumed  mtention  of  the  mortgagor,  to  make  the 
conveyance  beneficial  to  the  mortgagee,  the  right  of  redempticm  will 
be  limited  strictly  to  the  time  specified.  In  case  of  a  marriage  settle- 
ment, an  omission  to  perform  the  condition  will  <foe  construed  as  an 
election  to  let  the  settlement  stand,  and  no  redemption  will  be  al- 
lowed, especially  after  the  mortgagor's  death,  and  agamst  a  purchaser 
without  notice  from  the  wife. 

39.  Thus,  where  A  conveyed  to  B,  to  whom  he  was  related  by 
marriage,  by  an  absolute  deed,  and  took  back  another  deed,  making 
the  land  redeemable  during  A's  life ;  held,  in  reversal  of  Lord  Not- 
tingham's decree,  that  the  heir  of  A  could  «ot  redeem.' 

40.  A  granted  a  rent  charge  of  £48  per  annum  to  B  in  fee,  oo 
condition,  that  if  A  should  at  any  time,  after  notice,  pay  in  the  pur- 
chase money  by  certain  instalments,  with  interest,  during  his  life,  the 
grant  to  be  void.  The  rent-charge  fell  short  of  the  interest,  and  there 
was  no  covenant  to  pay  the  money.  After  A's  death,  B  conveyed 
to  C  with  warranty,  and  C  to  D.  Sixty  yaars  having  elapsed,  upcm 
a  bill  for  redemption,  held,  the  circumstanoes  of  the  case  showed  that 
the  mortgagee  had  parted  with  a  fair  equivalent  for  purchasing  the 
right  of  redemption  after  A's  death,  and  the  lapse  of  time  made  the 
case  still  stronger  against  the  hill,  which  was  accordingly  dismissed.* 

41.  A  mortgages  an  estate  to  B  and  B  to  C,  for  £200,  A  and  his 


>  Cotterell  r.  Purchase,  Ck,  Temp.  Tal.  61.    (Austin  v.  BnuUey,  2  Day,  466.    2 
N.  Y.  Rev.  St.  546).  J»  /» 

*  Endsworth  v.  Griffith.  2  Abr.  £q.  595.    5  Bio.  Pari.  164. 

*  King  V.  firomley,  2  Abr.  £q.  595.    Bonham  «.  Newcomb.  2  Vent  364.    1  At^r. 

«  Floyer  v.  Lavington,  I  P.  Wnui.  268. 
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SOD  D  jobiDg  in  the  latter  mortgage.  To  secure  payment  of  the  in* 
terest,  C  leases  to  the  son  of  A  for  5000  years,  at  the  rent  of  £12 
per  annum,  for  the  first  three  years,  and  the  rest  of  the  term  £10 ; 
and  if  the  £200  and  interest  were  not  paid  in  three  years,  the  land  to 
be  reconveyed.  Receipts  were  given  sometimes  as  for  interest,  and 
sometimes  for  a  rent-charge*  The  last  receipt  was  about  forty  years 
subsequent  to  the  lease.  Ten  years  after  this  receipt,  a  bill  was 
brought  for  redemption  by  the  grandson  of  A,  the  estate  having  nearly 
doubled  in  value  since  the  mortgage.     Held,  it  would  not  lie.^ 

41.  A  having  received  a  patent  from  the  Crown  for  land  for  a 
term  of  years,  at  a  certam  rent,  a  subsequent  patent  not  noticing  the 
former  was  made  to  B.  The  former  term  having  nearly  fifty  years 
to  run,  and  being  worth  £200  per  annum,  B  in  consideration  of 
£200,  by  lease  and  release,  conveys  to  A,  with  the  condition  that 
upon  repayment  within  five  years  he  might  re-enter ;  but  on  failure 
of  payment  at  the  time,  the  estate  of  A  should  be  absolute  and  bde- 
feasible,  both  in  equity  and  law,  and  B  forever  debarred  from  all  right 
and  relief  in  Equity.  And  B  hereby  released  forever  lib  right  to  re- 
deem on  failure  as  aforesaid.  There  was  no  covenant  for  payment  of 
the  £200.  The  five  years  having  expired,  A  brings  a  bill  in  Equity 
for  foreclosure,  to  which  B  never  put  in  .any  answer  or  defence,  and 
a  decree  was  made  that  B  should  be  foreclosed,  unless  the  money  were 
paid  upon  a  certam  day.  More  than  thirty  years  afterwards,  the 
lands  having  risen  in  value,  the  heirs  of  B  bring  a  bill  in  Equity 
against  the  heirs  of  A,  alleging  surprise  and  imposition  in  obtaining 
the  decree,  and  praying  redemption.     The  plaintiff  prevailed,  but  the 

.  decree  was  reversed  in  the  House  of  Lords.  The  grounds  of  argu- 
ment for  the  defendants  were,  the  terms  of  the  conveyance  from  B  to 
A,  waiving  all  right  of  redemption  ;  the  reversionary  character  of  B's 
estate,  yielding  no  present  profit,  and  worth  at  the  time  not  more  than 
£200  ;  and  the  want  of  any  covenant  to  pay,  the  money,  and  con- 
sequently of  any  mutuality  in  the  transaction,  which  b  essential  to 
constitute  a  mortgage.' 

42.  The  distinction  between  a  mortgage  and  a  conditional  sale  is 
said  to  be,  that  if  a  ieht  remains,  the  transaction  is  a  mortgage,  but  if 
the  debt  is  extinguished  by  mutual  agreement,  or  the  money  ad^nced 
is  not  loaned^  but  the  grantor  has  a  right  to  refund  in  a  given  time, 
and  have  a  reconveyance ;  this  is  a  conditional  sale.  The  true  in^ 
quiry  is,  whether  the  purpose  of  the  parties  was  to  treat  of  a  purchase, 
the  value  of  the  commodity  contemplated,  and  the  price  fixed.  And 
the  point  is  to  be  settled  by  the  whole  tramaction,  not  merely  the 
written  evidence.  Parol  evidence  is  received,  not  to  explain  or  con- 
strue the  writings,  but  to  show  the  true  character  of  the  contract. 
Various  and  minute  circumstances  are  to  be  taken  into  view.     If  a 


>  Mellor  V.  Lees,  2  Atk.  4d4. 

*  Tuburgh  v.  Eehlin,  2  Bro.  Pari.  Gas.  265. 

VOL.  I.  35. 
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fair  price  is  advanced,  the  property  liable  to  injury,  such  as  requires 
frequent  repairs  and  of  fluctuating  fashion  and  profits  ;  or  if  the  pur- 
chaser, tliough  not  put  into  actual  possession,  leases  to  the  grantor,  and 
receives  the  rents,  fee.  without  accounting,  and  the  grantor's  wife  re- 
leases her  dower ;  and  if  the  property  is  a  large  building,  subject  to 
fire,  and  at  the  grantee's  risk,  and  he  has  no  power  to  enforce  his 
claim  against  the  grantor,  there  being  no  covenant  or  promise  by  the 
latter,  wliile  he  at  the  same  time  has  the  right  of  repurchasing  within 
a  given  time ;  all  these  facts  go  to  show  a  conditional  sale.*  The 
want  of  any  personal  ohligaiion  against  the  grantor,  though  not  con- 
clusive, is  very  strong  evidence  of  a  conditional  sale  ;  for  a  mortgagee 
roust  have  a  remedy,  express  or  implied,  against  the  person  of  the 
debtor.     But  Chancery  will  always  lean  in  favor  of  a  mortgage.* 

43.  A  mortgages  land  to  B,  afterwards  to  C.  A  subsequently 
conveys  to  B  absolutely  in  fee.  The  deed  recites,  that  the  mortgage 
debt  to  B  is  due,  and  that  A  had  agreed  to  convey  absolutely  to  B, 
subject  to  the  payment  by  B  of  C's  debt,  which  B  accordingly  pays. 
B  gave  back  to  A  an  agreement,  that  upon  A  or  his  heirs  paying  B  or 
his  heirs,  at  the  end  of  two  years,  the  sum  named  in  the  deed,  B  or 
his  heirs  would  convey  to  A.  "  A  to  pay  B  $125  per  year."  Two 
months  afterwards,  A  releases  thus — "  all  my  right  and  claim  in,  &c. 
that  I  have  deeded  to  B,  and  I  give  him  possession,"  which  was  taken 
by  B.  The  Equity  was  worth  from  $2000  to  $  1500,  and  the  purchase 
for  $  1600.  No  compulsory  measures  were  taken  or  threatened  by 
B  against  A.  No  covenant  or  obligation  remained  against  A  for  the 
payment  of  money.     Held  a  conditional  sale.* 

44.  The  rule  above  stated,  as  to  the  right  of  redemption  and  the 
distinction  between  a  mortgage  and  a  conditional  sale,  has  been  applied 
to  the  conditional  assignment  of  a  mortgage  itself. 

45.  A  assigns  a  mortgage  to  B,  upon  condition  that  if  certain  ex- 
pected receipts  shall  amount  to  $300,  B  shall  reassign  and  account 
for  the  surplus  6ver  that  sum  ;  if  they  shall  not  amount  to  that  sum, 
and  unless  A  in  one  week  pay  the  deficiency,  the  mortgage  to  be 
considered  as  absolutely  assigned.  The  receipts  having  fallen  short 
of  $300,  held  this  was  a  mortgage  or  pledge,  not  a  conditional  sale, 
and  that  A  should  have  relief  in  Equity  on  making  up  the  $300.^ 

46.  A  power  may  be  given  to  a  mortgagee,  in  case  of  non-payment 
at  the  time,  to  sell  the  estate.*  And  he  may  pass  a  title,  without  the 
mortgagor's  joining  in  the  deed.* 

47.  Such  power  having  been  inserted  in  a  deed  of  defeasance,  the 

»  1  Paiffe,  56.  2  Ball  &  B.  274.  2  Edwards,  138.  Robertson  r.  Campbell,  2  Call, 
354.  "i'Mi.  19Vefl.413.  5  Gill.  &  J.  82-3.  2  Yerg.  6.  6,96.  Hannah,  &c. 
Bland,  225-«.    1  Rubs.  &  M.  506.    2  Sumn.  487. 

*  Conway  v.  Alexander,  7  Cranch,  237.    (2  Den,  564). 

*  Hicka  V.  Hicks,  5  Gill.  &  J.  75.  *  Solomon  r.  Wilson,  1  Whart  241. 
■  Corder  v.  Morgan,  18  Ves.  344.    (See  4  Nev.  &  Man.  531). 

*  By  the  ciyil  law,  tiie  mortgagee  has  this  TOwer  by  implication,  and  even  an  ex- 
prew  agreement  will  not  deprive  nim  of  it    1  Dom.  360. 
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proceeds  to  be  first  applied  to  the  debt,  and  the  surplus  paid  to  the 
mortgagor,  the  mortgagee,  on  failure  of  payment,  agreed  with  a  third 
person  to  convey  &e  land  to  him.  The  Court  decided,  tliat  this 
agreement  was  not  equivalent  to  an  actual  sale,  but  seemed  to  take  it 
for  granted,  that  such  conveyance  would  be  effectual  to  pass  tlie  estate.' 

48.  In  a  similar  case,  the  land  having  been  sold  at  auction,  the 
purchaser  required  the  concurrence  of  the  mortgagor,  who  refused  to 
join,  alleging  that  the  sale  was  made  at  a  sacrifice,  and  without  his 
consent.  The  purchaser  tiien  brings  a  bill  against  the  mortgagee' and 
m(Ntgagor,  which  was  sustained  against  the  former,  but  dismissed  as  to 
the  latter.* 

49.  Lord  Eldon  considered  the  power  in  question  as  a  dangerous 
and  extraordinary  one,  and  of  modem  introduction,  and  thought  it 
should  be  vested  in  some  third  person  ^as  a  tmstee  for  both  parties. 
But  Chancellor  Kent  remarks,  that  the  mortgagee  himself,  under  such 
power,  becomes  a  tmstee  for  the  surplus ;  and  that  unless  due  notice 
be  given  of  a  sale,  Equity  will  s€t  it  aside.* 

50.  The  only  doubt  as.  to  the  validity  of  such  power  seems  to  be, 
as  it  afifects  the  rights  of  subsequent  mortgagees.^ 

51.  In  Maryland,  by  a  very  recent  act,  real  estate  mortgaged  in 
the  city  of  Baltimore  may  be  sold  under  such  power.*  The  validity 
of  a  power  to  sell  is  also  recognised  in  other  States^ 

52.  If,  upon  a  sale  under  a  power,  the  mortgagee  himself  purchases, 
the  sale  is  voidable  in  Equity  by  the  mortgagor,  for  good  grounds, 
though  not  ab^lutely  void.  In  New  York,  the  mortgagee  is  author- 
ized to  purchase,  if  it  be  done  fairly  ;  and  the  affidavit  of  sale,  without 
deed,  will  perfect  his  title.  In  the  same  State,  the  power,  to  be  effec- 
tual, must  be  registered  or  recorded.  Similar  provisions  in  Maryland. 
(See  infira,  Powers).^ 

53.  It  has  been  held  in  Massachusetts,  that  the  giving  of  a  power 
to  sell,  in  an  instmment  which  would  otherwise  be  a  mortgage,  does 
sot  change  the  character  of  the  mortgagee's  estate.  For  although  he 
may  pass  an  absolvfe  title  to  a  third  person  by  executing  the  power, 
yet,  until  it  is  executed,  he  himself  has  only  a  conditional  title.  And 
even  a  purchaser  will  not  take  an  absolute  estate,  it  seems,  if  he  has 
notice  of  the  original  nature  of  the  transaction,  and  purchases  with 
some  reference  to  the  conditional  character  of  the  title.^  ^ 


»  Croft  V.  Powel,  2  Cord.  R.  603. 

*  Clav.o.  Shan>e,  2  Cruise,  95.    8ug.  on  Vend.  6th  edit.  App.  14. 
>  Roberts  v.  Bourn,  Feb.  1825.    4  Kent,  146. 

<  Walk.  Intro.  306.  •  Md.  St.  1836-7,  ch.  3«9. 

«  Monroe  v,  Allaire,  1  CaineB*  Cafl.  in  Er.  19.  Davoue  o.  Fanning,  2  John.  Cha. 
252.    Slee  v,  Manhattan  Co.  1  Paige,  48,    2  N.  T.  Rev.  St.  546.    I  Kent,  147. 

1  Eaton  V.  Whiting,  3  Pick.  484.  This  caae  seems  to  recognise  the  validity  of  the 
power  in  qnestion ;  Uiough  the  conveyance,  was  here  expresuy  in  trust  to  sell,  and 
the  condition  contained  in  a  subsequent  clause. 

*  Note  to  ch.  29.  In  New  Hampshire  (St.  1829,  532,)  the  condition  of  a  mort- 
gage  must  be  contained  in  the  deed  itM{f  if  for  more  than  seven  years. 
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CHAPTER  XXX. 


MORTGAGE— WHAT  ESTATE  IT  CREATES  IN  THE  MORTGAGOR 
AND  THE  MORTGAGEE. 


1.  Estate  remains  in  the  mortga^r,  as 
to  third  peisons,  but  not  as  to  the 
mortgagee. 

7.  Mortgagee  may  take  possession,  when. 

8.  Affieement  for  mortgagor's  possession. 

16.  Mortgagor  in  possession,  nature  of  his 

estate— tenancy  at  will,  &€. 

17.  Cannot  commit  waste,  but  not  bound 

to  repair. 


18.  Lease  by  mortgagor  before  or  after 
the  mortgage ;  rights  of  the  lessee 
and  mortgagee. 

34.  Mortgagee  of  leasehold,  liable  on  6ot<« 

enants. 

35.  Waste  "[yy  mortgagee. 

36.  Lease  by  mortgagee.  . 

37.  Renewal  of  lease  by  mortgagee* 


L  Although  a  mortgage,  in  form,  purports  to  convey  a  present  es* 
tate  to  the  mortgagee,  liable  to  be  defeated  by  performance  of  the 
condition  named;  yet  the  well -settled  modem  doctrine  is,  that  not-* 
withstanding  the  conveyance,  the  mortgagor,  not  only  in  equity  but  at 
law,  remains  owner  of  the  land,  till  some  further  act  is  done  to  vest  it 
in  the  mortgagee.  In  other  words,  although  the  condition  of  a  mort-* 
gage  is  in  form  svhsequenty  operating  to  devest  an  interest  once  vest-* 
ed  ;  yet  it  is  in  substance  and  practice  precedent,  operating  to  vest  an 
estate  which  previously  remained  in  the  mortgagor.  The  language  of 
the  transaction  is,  that  A  conveys  to  B,  reserving  the  right  to  take 
back  the  estate  on  doing  a  certain  act ;  whHe  the  effect  of  it  is,  that 
A  transfers  to  B  a  mere  claim  or  lien  upon  the  land,  with  the  right  of 
gaining  the  land  itself,  upon  A's  failing  to  perform  such  act. 

2.  Several  considerations  seem  to  show,  that  this  is  the  true  view 
of  the  relation  between  mortgagor  and  mortgagee.  The  mortgagor 
is  2l  freeholder  in  respect  to  the  estate  mortgag^.  This  estate  in  bis 
hands  is  regarded  as  real  property,  and  as  such  must  be  mherite'd, 
conveyed,  devised,  or  taken  upon  legal  process,  while  the  mortgagee's 
interest  on  the  other  hand  is  merely  personal,  as  will  be  more  fiiUy 
ezplabed  hereafter.  The  mortgagor  may  maintain  an  ejectment  or 
real  action  for  the  land,  to  which  the  mortgage  ^annot  be  set  up  as  a 
defence.' 

3.  Lord  Mansfield  said,  it  is  an  affiont  to  common  sense,  to  say 


>  Jackson  o.  Williurd,  4  John.  41.  Huntington  v.  Smith,  4  Conn.  235.  Wlll'mg. 
ton  V.  Oale,  7  Mass.  138.  M'Call  «.  Lenox,  9  S.  &  R.  302.  Ford  v.  Philpot,  5 
Har.  &  J.'  312.  Wilson  v.  Troup,  2  Cow.  195.  Blaney  «.  Bearoe,  2  Greenl.  132. 
Attor  V.  Miller,  2  Paige,  68.  Miami,  &c.  v.  Bank,  &c.  Wright,  249.  Den  0.  Di- 
mon,  S  Halst.  15^-7. 
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thai  the  mortgagor  is  not  the  owner  of  the  land.'*  In  South  Carolma, 
a  statute  expressly  declares  him  to  be  such.*  ^  There,  (as  in  New  York) 
even  after  condition  broken,  or  after  the  time  stipulated  for  redemp- 
tion is  past,  the  mortgagee  can  maintain  no  possessory  action,  but 
is  limited  to  his  statutory  remedy,  and  the  right  to  redeem  is  a  legal 
right,  not  a  mere  equity.  * 

4.  It  will  be  at  once  perceived,  however,  that  all  the  particulars 
above-named  have  reference  to  the  relation  which  a  mortgagor  sus- 
tains to  third  persons,  A  mortgage  being  merely  security  for  a  debt, 
there  would  be  little  propriety  in  attributing  to  it  the  effect  of  pass- 
ing away  the  estate  from  the  former  owner,  except  so  far  as  is  requi- 
site to  effect  the  object  of  the  transaction.  But  to  this  extent,  or,  in 
other  wcM'ds,  as  between  the  mortgagor  and  the  mortgagee,  for  the  pur- 
pose of  rendering  available  the  security  given ;  a  different  rule  pre- 
vails, and  the  mortgagee  has  all  or  most  of  the  rights  of  a  legal 
owner. 

5.  A,  by  consent  of  B,  a  mortgagor  in  possession,  built  a  house 
upon  the  land.^  The  house  was  sold  on  execution  as  A's,  and  C,  the 
purchaser,  brings  a  suit  for  it  against  D,  who  claimed  under  a  pur- 
chase from  B.  Held,  the  mortgagee  having  a  mere  lien  on  the  pro- 
perty, if  any  interest  in  it,  D  could  not  defend  on  the  ground  that  the 
mortgagee  did  not  consent  to  the  erection  of  the  house  and  forbade  its 
removal ;  that  the  rights  of  the  latter  would  not  be  affected  by  the 
event  of  this  suit,  and  the  house  would  remain  subject,  as  before,  to 
his  claim.'  It  was  intimated  by  the  Court,  that  the  mortgagee 
acquired  no  lien  upon  a  house  thus  erected,  although  he  might  secure 
the  rents  by  taking  possession ;  but  that  it  was  the  personal  property 
of  A.* 

6.  The  distinction,  above  pointed  out,  seems  to  have  been  reversed 
by  an  observation  of  the  Court  in  Massachusetts ;  that  '^  the  mort- 
gagee has  the  whole  estate  against  all  but  the  mortgagor,  in  the  same 
manner  as  if  it  were  absolute."  *  This,  however,  is  a  mere  dictum, 
and  the  law  seems  to  be  well  settled  as  above  stated. 

7.  A  mortgage  gives  to  the  mortgagee  an  immediate  right  of  pos- 
session, which  be  may  assert  by  entry  or  action,  unless  there  be  an 
express  stipulation  to  the  contrary,  which  is  often  the  case,  and  is 
said  to  be  a  very  ancient  practice,  as  early  as  the  times  of  James  I. 

S,  Where  it  is  provided  that  the  mortgagor  may  remain  in  posses- 


4  Rtx  V.  St.  Michaels,  Dong.  633.  «  1  Brev.  Dig.  175.    4  M'Cord,.340. 

'  Jewett  V.  Patridge,  3  Fairf.l243. 

*  lb.  252. 

»  Fay  V.  Brewer,  3  Pick.  204. 

*  In  New  JEIampshire,  the  old  and  literal  constraction  of  a  mortgage  seems  to  be 
at  least  in  theory  substantially  retained.  It  is  there  said^  that  uie  mortgagor  re- 
tains only  a^  power  to  regain  the  fee,  and  that  the  condition  at  to  Mm  (not  as  to  ihe 
mortgagee),  is  a  precedent  one,  he  being  a  mere  tenant  at  sufferance,  and  having  no 
right  of  posseiwion.    Brown  «.  Cram,  1  N.  H.  171.    See  also  2  N.  H.  16.  10  Conn.lM3. 
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sion  for  the  number  of  years  given  for  repayment  of  the  debt,  it  is 
said  he  becomes  a  tenant.for  years  of  the  mortgagee.  And  the  mort- 
gagor may  have  trespass  against  the  mortgagee  or  his  assigns  ibr 
entering.     After  the  time  fixed,  he  becomes  a  teiumt  at  sufferance,} 

9.  A  parol  agreement,  that  the  mortgagor  shall  remain  in  possession 
t&l  breach  of  condition,  is  insuffident ;  though  the  condition  be  to 
support  the  mortgagee  and  his  wife,  which  could  probably  be  done 
only  out  of  the  estate  mortgaged.' 

10.  But  an  agreement  or  understanding,  that  the  mortgagor  is  to 
remain  in  possession,  may  be  implied  from  the  tenns  of  the  deed  or 
other  accompanying  instrument.  It  may  operate  by  estoppel^  oovenant, 
amditian  or  reservation.^ 

11.  A  sold  to  B  a  mill,  took  a  mortgage  back,  and  gave  B  a  bond, 
stating  the  privileges  which  B  was  to  enjoy  in  using  the  water,  dam, 
&c.,  covenanting  to  build  machinery  in  the  mill,  and  not  follow  him- 
self, or  suffer  others  to  follow,  the  same  occupation,  while  B  continued 
it ;  and  reserving  to  himself  the  use  of  a  room  in  the  mill  for  a  certain 
time.  Held,  the  bond  amounted  to  a  covenant,  that  B  might  occupy 
the  mill  till  breach  of  condition,  and  that  A  could  not  maintain  a  writ 
of  entry  at  common  law  against  B.* 

12.  So  where  the  condition  of  a  mortgage  was,  that  the«mortgagor 
should  carry  on  the  farm  during  the  life  of  the  mortgagee,  and  deliv^ 
him  one  half  of  the  produce ;  held,  the  mortgagee  had  no  right  to 
enter, till  condition  broken  or  waste  committed;  or  except  for  the 
purpose  of  taking  his  share  of  the  produce.' 

13.  Where  the  mortgagor  of  a  leasehold  estate  reserves  the  right 
to  remain  in  possession  till  breach  of  condition,  and  holds  over  after 
such  breach,  he  is  not  liable  for  rent  to  the  mortgagee,  previous  to 
the  entry  of  the  latter.  And,  the  mortgagor  having  tendered  the 
debt  after  the  time  it  fell  due,  the  title  to  die  estate  cannot  be  tried  in 
a  suit  for  rent.* 

14.  A  mortgagor,  reserving  the  right  to  keep  po8sessk>n  till  breadi 
of  condition,  may  allow  a  stranger  to  occupy  under  him ;  and  the 
latter,  having  entered  before  breach,  is  not  a  trespasser  in  continuing 
to  occupy  afterwards.' 

15.  In  Vermont,  a  statute  provides  that  the  mortgagor  shall  have 
the  right  of  possession  till  breach  of  condition,  unless  the  deed  clearly 
show  the  contrary.  In  Massachusetts,  on  the  other  hand,  the  mort- 
gagee's right  of  possession  is  recognised,  unless  there  is  an  agreement 
to  the  contrary.' 


1  Powflely  V.  Blackmail,  Cro.  Jac.  659.    Partridge  v.  Bere,  6  B.  &  A.  604.    Jaek- 
■on  V.  Broxuon,  19  John.  325.    14  Pick.  530-1.    Dickenson  v.  Jackaon,  6  Cow.  147. 

•  Colman  v.  Packard,  16  Mass.  39.    2  Greenl.  132.  •  11  Pick.  477. 

•  Bean  v.  Mayo,  5  Greenl.  89. 

•  Hartshorn  «.  Hobbard,  2  N.  H.  453.    Flagg  v.  Flw,  1 1  Pick.  475. 

•  Mayo  V.  Fletcher,  14  Pick.  625.  «  lb. 

•  1  Ver.  L.  109.    Mass.  Rev.  8t.  635. 
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16.  Where  there  is  no  agreement,  express  or  implied,  that  the 
mortgagor  shall  retain  possession,  his  possession  is  strictly  at  the  will 
of  the  mortgagee.  He  has  often  been  called  a  tenant  at  mU.  But 
technically  there  is  Uttle  propriety  in  this  designation.  In  the  first  . 
place,  a  mortgagor  wants  the  chief  mark  or  characteristic  of  a  tenant 
or  lessee,  which  is  the  payment  of  rent ;  for  while  a  mortgagor,  or 
any  one  holding  under  him,  remains  in  possession,  he  receives  the 
rents  and  profits  for  his  own  account :  and,  in  the  second  place,  he  has 
none  of  the  privileges  of  a  tenant  at  will,  in  regard  to  notice  to  quit, 
but  may  be  immediately  turned  out  without  any  notice,  and  without 
the  privilege  of  emblements,  the  crop  being  liable  for  the  debt.  Lord 
Mansfield  very  justly  denominated  him  a  quasi  tenant  at  will  ;*  at 
the  same  time  remarking,  with  reference  to  the  prevailing  language  of 
the  law  on  the  subject,  that  "nothing  is  so  apt  to  confound  as  a 
simile."  But  whatever  character  we  may  give  to  the  mortgagor  in 
possession  by  sufferance  of  the  mortgagee,  he  is  still  a  tenant.  He 
has  sometimes  been  called  an  agent,  but  without  foundation,  for  he  is 
not  liable  to  account.^ 

17.  A  mortgagor  will  be  restrained  by  the  Court  of  Chancery 
fiom  committing  waste,  and  thereby  diminishing  the  security  of  the 
mortgagee.  But  the  mortgagor  is  not  bound  to  make  repairs ;  and,  if 
he  cut  down  trees  before  breach  of  condition,  the  mortgagee  cannot 
have  trover  against  him.' 

18.  A  mortgagor  in  possession  cannot  make  a  hase,  to  bind  the 
mortgagee.'  His  possession  cannot  be  considered  as  holding  out  a 
false  appearance,  or  inducing  a  belief  that  there  is  no  mortgage,  for  it 
is  the  nature  of  the  transaction  that  he  should  remain  in  possession^ 
and  the  mortgagee  receive  interest ;  and  whoever  wants  to  be  secure^ 
when  he  takes  a  lease,  should  inquire  after  and  examine  the  title 
deeds.  Whenever  one  of  two  innocent  persons  must  be  a  loser,  the 
rule  is,  "  qui  prior  in  tempore,  potior  est  in  jure."  Hence  the  mort- 
gagee may  maintain  ejectment  for  the  land  against  the  lessee. 

19.  Sueh  are  the  principles  laid  down  by  Lord  Mansfield  on  this 
subject.  In  the  United  States,  they  derive  additional  force  fiom  the 
universal  practice  of  registering  mortgages  as  well  as  other  deeds.  If 
not  recorded,  a  mortgage  will  be  invalid  against  a  subsequent  lease ; 


>  Moas  V.  Galtimore,  Douff.  279.  1  T.  R.  378.  Doug.  21.  14  Pick.  530-1.  Jack- 
eon  «.  FuUer,  4  John.  215.  I  Leigh,  297.  RockweU  v.  Bradley,  2  Conn.  1.  Wake- 
man  V.  Banks,  lb.  445.  4  Kent,  155-6.  Blaney  v.  Bearce,  2  Greenl.  132.  9  S.  & 
R.3U.    3Halfit.  316.    5B.  &A.604. 

>  3  Atk.  723.  Smith  v.  Goodwin,  2  Greenl.  173.  Campbell  «.  Macomb,  4  John. 
Cha.  534.    Fay  v.  Brewer^  3  Pick.  203.    Peterson  v.  Clark,  15  John.  205. 

»  Keech  v.  HaU,  Dong.  21. 

*  It  wiU  be  seen  presently,  tiiat  while  a  mortgagor,  in  most  respects,  has  a  less 
estate  than  a  tenant  at  will,  he  is,  in  one  particular,  treated  more  favorably  than  the 
latter.  It  has  been  stated  (p.  VSS)  that  the  assignee  of  a  tenant  at  will  becomes  a 
trespasser  by  entry  upon  the  land ;  while  the  better  opinion  is,  that  the  assignee  of  a 
moitgagor  is  not  a  trespasser,  but  succeeds  to  all  the  rights  of  the  mortgagor. 
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but  if  it  is  reco];ded,  the  lessee  has  implied  notice,,  and  takes  subject  to 
the  mortgage. 

20.  In  the  case  decided  by  Lord  Mansfield,  it  is  said  the  mort- 
gagee had  no  notice  of  the  lease  nor  the  lessee  of  tlie  mortgage,  and 
that  if  the  mortgagee  had  encouraged  the  tenant  to  lay  out  money,  he 
would  be  bound  by  the  lease.  How  far  this  fact  would  qualify  the 
effect  of  registration,  is  perhaps  a  doubtful  question* 

21.  It  is  to  be  observed,  however,  that  an  assignee  of  the  mortgage 
succeeds  to  all  the  rights  of  the  mortgagee  himself..  Hence,  if  after  a 
lease  by  the  mortgagor,  the  mortgagee  assigns  the  mortgage,  the 
assignee  may  have  ejectment  against  the  tenant.* 

22.  It  has  been  said,  that  the  mortgagee  may  consider  the  lessee  of 
the  mortgagor  as  a  trespasser^  a  disseisor  or  a  lesseey  at  his  election. 
It  seems,  however,  that  the  mere  entry  of  such  lessee  does  not  consti- 
tute him  a  trespasser,  but  only  his  refusal  to  quit,  when  required.  In 
Keech  v.  Hall,  the  case  above  cited,  it  is  said,  "  the  tenant  stood 
exactly  in  the  situation  of  the  mortgagor,"  against  whom  clearly  tres- 
pass would  not  lie  without  previous  notice.* 

23.  So  the  mortgagee  cannot  recover,  in  an  action  of  trespass  for 
mesne  profits  against  an  assignee  of  the  mortgagor,  the  rents  and 
profits  accruing  after  commencement  of  a  suit  by  the  mortgagee  to 
obtain  possession.'  In  deciding  this  point,  the  Court  remark,  "it 
seems  to  be  admitted,  that  the  mortgagor  was  not  a  trespasser  before 
he  was  served  with  the  writ  in  the  action  to  foreclose."  "  The  ques- 
tion subnaitted  is  the  same,  as  if  the  action  were  between  the  mort- 
gagee and  mortgagor."  *  "  He  cannot  be  considered  a  trespasser 
until  after  an  entry  by  the  mortgagee." '  Chancellor  Kent  is  of 
opinion,  that  the  assignee  is  no  more  a  trespasser  than  the  mortgagor 
himself;  and  that  this  is  the  better  and  more  intelligible  American 
doctrine.* 

24.  In  Massachusetts,  Connecticut  and  Pennsylvania,  the  English 
rule,  by  which  a  mortgagor  is  not  entitled  to  notice  to  quit,  has  been 
adopted.  In  New  York,  on  the  bther  hand,  it  has  been  held,  that 
ejectment  would  not  lie  against  a  mortgagor  as  a  trespasser,  without 
notice,  there  being  a  privity  of  estate  and  a  tenancy  at  will  by  impli- 
cation. But  it  would  lie 'against  an  assignee  of  the  mortgagor.  It 
will  be  seen  hereafter,  that  the  action  of  ejectment  by  a  mortgagee  is 
now  abolished.' 

25.  Though  mere  occupancy  does  not  constitute  the  mortgagor  a 
trespasser,  yet,  for  any  wrongful  act  on  his  part  relating  to  the  estate. 


>  Thunder  v.  Belcher,  3  E.  449.  •  2  Cruiae;  76.    1  Row.  159  n.,  160. 

»  Wilder  v,  Houghton,  1  Pick.  87. 

*  lb.  88.  *  lb.  89.  •  4  Kent,  156-7. 

7  Rockwell  9.  Bradley,  2  Conn.  1.  Wakeman  v.  Banks,  lb.  445.  Groton  v.  Box- 
borough,  6  Mass.  50.  9  S.  &  R.  311.  Jackson  v.  Laughead,  2  John.  75.  Jackson  v. 
Fuller,  4, 215, 18, 487.  2  N.  T.  R.  S.  312.  In  New  Hampc^tie,  the  mortgagor  ixmy 
be  treated  as  a  trespasser.    Pettengill  v.  Evans,  N.  H.  54. 
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the  mortgagee  may  maintain  trespass  against  him ;  as,  for  instance, 
the  cutting  and  carrying  away  of  timber  trees.  Where  the  land  mort- 
gaged is  wild  land,  a  question  has  been  made  whether  a  general 
usage  to  cut  timber  upon  such  land  is  to  be  held  equivalent  to  an 
implied  license.  Trespass  also  lies  by  an  assignee  of  the  mortgage 
against  an  assignee  of  the  mortgagor  for  the  removal  of  fixtures, 
though  erected  by  the  latter  assignee.' 

26.  A  lease  by  the  mortgagor,  subsequent  to  the  mortgage,  is  valid 
between  him  and  the  lessee,  and  as  to  all  the  world  but  the  mort- 
gagee, and  entitles  the  lessee  to  redeem. 

27.  Where  a  lease  has  been  made  before  the  mortgage,  the  mort- 
gagee takes  of  course  subject  to  the  former,  and  cannot  interfere  with 
the  lessee's  possession,  so  long  as  the  latter  fulfils  his  own  obligations 
in  regard  to  the  land.  But  a  mortgagee,  under  such  circumstances, 
seems  to  itand  on  the  footing  of  any  other  assignee  of  a  reversion,  and, 
after  condition  broken',  may  call  on  the  tenant  to  pay  rent  to  him 
instead  of  the  mortgagor.  Since  the  statute  of  Anne,  no  attornment 
is  necessary  to  create  this  liability  on  the  part  of  the  tenant.  Al- 
though the  statute  provides,  that  any  payment  of  rent  by  the  tenant 
shall  be  effectual,  until  he  has  notice  of  the  assignment,  yet,  upon  the 
giving  of  such  notice,  the  title  of  the  assignee  relates  back  to  the  time 
of  the  assignment.  Upon  this  principle,  the  mortgagee,  in  the  case 
supposed,  may  call  on  the  tenant  to  pay  him  not  only  fiiture  rents,  but 
those  at  the  time  in  arrear,  and  may  distrain  for  them.  This  remedy 
is  said  to  be  a  very  proper  additional  advantage  to  mortgagees,  to 
prevent  collusion  between  the  tenant  and  the  mortgagor.'  It  has  been 
seen  (p.  129)  that  in  several  of  the  States,  by  express  statutes,  a  lessee 
may  attorn  to  a  mortgagee  after  forfeiture. 

28.  Hence  it  appears,  that  although  the  relation  of  landlord  and 
tenant  does  not  subsist  between  mortgagee  and  mortgagor,  jt  may 
arise  between  the  mortgagee  and  the  lessee  of  the  mortgagor. 

29.  In  the  case  above  referred  to,  where  the  mortgagee's  claim  of 
rent  was  made  upon  breach  of  condition  by  the  mortgagor,  it  is  said, 
the  mortgagor  previously  received  the  rent  by  a  tacit  agreement  with 
the  mortgagee  ;  but  the  mortgagee  may  put  an  end  to  this  agreement 
when  he  pleases.  Whether  this  tacit  agreement  would  prevent  the 
mortgagee  from  claiming  rent  immediately  upon  the  execution  of  the 
mortgage,  is  a  point  not  distinctly  decided  ;  but,  on  principle,  it  would 
seem  to  have  no  such  effect.  The  true  view  of  the  matter  would  ap- 
pear to  be,  that  where  the  mortgage  is  made  before  the  lease,  the  latter 
IS  wholly  invalid  against  the  former ;  but  where  the  lease  is  made 
first,  it  is  by  priority  paramount  to  the  mortgage,  and  the  lessee  cannot 


^  StoweU  9.  Pike,  2  Greenl.  387.    Smith  v.  Goodwin,  2  Greenl.  173. 
•  Moss  v.GAlMinore,  Doug.  279.    1  T.  R.  384.    (15  Pick.  147.) 

VOL.  I  36 
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therefore  be  disturbed ;  but  still  the  mortgagee  takes  the  place,  and 
succeeds  to  all  the  rights,  of  the  mortgagor. 

30.  If  the  mortgagee  himself  take  a  lease  firom  the  mortgagor,  he 
shall  not  set  up  the  mortgage  as  a  defence  to  a  suit  for  the  rent.  I£ 
the  lease  be  made  first,  he  may  refuse  to  pay  rent,  which  shall  go  to 
extinguish  the  mortgage  debt.' 

31.  The  lessee  of  a  mortgagor,  the  mortgage  being  prior  to  the 
lease,  if  ejected  by  the  mortgagee,  is  not  entitled  to  emblements.* 

32.  The  doctrine,  that  where  a  mortgage  is  prior  to  a  lease  made 
by  the  mortgagor,  the  mortgagee  may  claim  rent  of  the  lessee  as  his 
tenant,  has  been  strongly  denied  in  New  Jersey  and  New  Yoik.  It  is 
said  that  the  case  of  Birch  v.  Wright,  (1  T.  R.  378),  the  only  case 

'where  the  point  is  pretended  to  have  been  settled,  does  not  decide  it, 
but  stands  upon  other  grounds. 

33.  A  mortgaged  land  to  B,  but  remained  in  possessioi^and  con- 
veyed to  C.  C  admitted  D  as  his  tenant.  C's  interest  in  the  land 
was  afterwards  sold  on  execution  to  E.  Immediately  upon  the  sale, 
and  before  a  deed  was  given,  D  attorned  to  E,  and  agreed  to  occupy 
at  a  certain  rent.  B  afterwards  notified  D  to  pay  rent  to  him,  and  D, 
receiving  an  indemnity,  accordingly  paid  it.  E  brings  an  action 
against  D  for  the  rent.  Held,  these  facts  fiimished  no  defence  to  the 
suit.  A  distinction  was  taken  between  the  case  of  a  lease  prior  to 
the  mortgage,  and  the  present  case  where  it  was  subsequent  to  the 
mortgage.  In  the  former  case,  the  rent  passes  as  incident  to  the  re- 
version which  is  mortgaged,  and  the  mortgagor  is  estopped  by  his 
own  deed  to  claim  it  afterwards.  But  in  the  present  case  the  de- 
fendant was  never  tenant  to  the  mortgagee,  nor  even  to  the  mortgagor. 
Moreover,  a  Statute  (Revised  L.  192)  provides,  that  a  tenant  s^all 
not  attorn  to  a  stranger.  Therefore,  D  could  not  lawfiilly  att(»m  to 
any  one  but  C  or  his  grantee,  and  E  holding  under  an  execution  sale 
against  C,  was  to  be  regarded  as  his  grantee ;  while  on  the  other 
hand,  B  was  to  be  held  a  stranger.  Nor  was  the  attornment  to  B 
justified  by  the  statutory  provision,  which  excepts  mortgagees  fix)m  the 
general  prohibition  of  attornment ;  for  this  merely  leaves  attornment 
to  a  mortgagee,  to  be  valid  or  void  accordmg  to  the  circumstances  of 
the  case,  but  does  not  justify  attornment  to  any  but  the  grantee  of  the 
landlord.' 

34.  It  was  once  held,  that  where  a  leasehold  is  assigned  by  way  of 
mortgage,  the  mortgagee  does  not,  like  other  assignees,  become  liable 
to  the  covenants  of  the  lease  immediately ^  but  only  after  entry.  But 
the  law  seems  to  be  now  settled  otherwise.  To  guard  against  this 
consequence  of  an  assignment,  it  is  usual  to  mortgage  a  term  by  way 


>  Newdl  9.  Wright,  3  Mass.  138.    (See  1  Edw.  399). 
*  Lane  e.  Ktngi  S  Wend.  584. 

>  Souden  V.  YimsiQUe,  3  Halst.  314.    M'Kircher  v.  Hawley,  16  John.  989.    (See 
5  N.  H.  **"^ 
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of  underlease.  But  the  mortgagee  thereby  loses  the  right  of  renewal^ 
which  he  would  have  as  assignee.  The  mortgagee  is  liable  only  for 
rent  due  after  the  mortgage  is  made,  not  for  prior  instalments.^ 

35.  A  mortgagee  in  possession,  being  the  legal  owner  of  the  in- 
heritance, has  power  at  law  to  commit  waste.  But  a  Court  of  Chan- 
cery will  restrain  him  &om  doing  it,  unless  the  security  is  defective,  or 
will  decree  an  account  of  the  trees  cut  down,  and  an  application  of 
the  proceeds  to  pay  first  the  interest,  and  then  the  principal  of  the 
mortgage  debt.'  In  Maine,  a  question  has  been  made,  whether  a 
mortgagee  after  entry  may  cut  and  carry  away  for  sale,  timber  and 
other  trees.* 

36.  A  mortgagee  in  possession  cannot  make  a  lease  of  the  land  to 
bind  the  mortgagor,  unless  there  be  an  absolute  necessity  for  it  ;*  and 
if  the  mortgagor  bring  a  bill  in  Equity  for  reconveyance,  and  tender 
the  amount  due,  although  the  mortgagee  set  up  such  lease  in  his 
answer,  and  offer  to  reconvey  upon  the  plaintiff's  assenting  thereto,  a 
reconveyance  will  be  decreed  free  from  thia  condition.^ 


CHAPTER  XXXI. 


EQUITY  OP  REDEMPTION— NATURE  OF  THE  ESTATE— WHO 
MAY  REDEEM,  ETC. 


1.  Distinction  between  an  equity  and  a 
tnuit. 

2.  Mortgagor  haa  ieirin. 

3.  Curtesy. 

4.  Dower. 

a  Whether  assets. 

9.  Subject  to  legal  process. 

12.  Who  may  redeem. 

13.  Subsequent  incumbrancers. 
16.  Dowress,  &c.— on  what  terms. 


22.  The  Crown. 

23.  Whole  debt  must  be  paid. 
25.  Tacking. 

29.  Unknown  in  U.  S. 

30.  Future  advances,  &c. 
38.  Tinie  of  redemption. 

43.  No  redemption  in  case  offrttud. 
45.  Terms  of  redemption — account — ^re- 
pairs—interest, &o. 


1.  An  Equity  of  redemption  has  been  held  to  resemble  a  trust. 
But  in  some  respects  the  rights  of  a  mortgagor  are  better  protected  by 
the  law  than  those  of  a  cestui.  A  trust  is  said  to  be  created  by  the 
contract  of  the  party,  and  therefore  subject  to  his  directions.    But  an 


^  Eaton  V.  Jacques,  Doug.  457.  WiUiams  v.  Bosanquet,  1  Brod.  A  B,  238.  2 
Cruise,  103,  n.  a.  1  Pow.  on  Mort  197,  n.  1.  2  Green,  132.  2  Paige,  68, 586.  Me- 
Muzphy  «.  Minot,  4  N.  H.  251. 

*  2  Vem.  392.    Sel.  Cas.  in  Chan.  30.    2  Cjuise,  81. 

*  Blaney  v.  Bearce,  2  Oreenl.  132.    5  N.  H.  252.    (See  inSn  ch.  31). 

«  Hungerford  «.  Clay,  9  Mod.  1.  ^ 

"^  Otherwise  by  the  civil  hw.    1  Dom.  366. 
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Equity  of  redemption  is  inherent  in  the  land,  and,  as  has  been  seen, 
not  liable  to  be  impaired  even  by  express  restrictions.  It  is  in  fact 
the  creature  of  a  Court  of  Equity,  and  not  an  interest  reserved  by  the 
parties.  The  former,  anciently,  did  not  bind  a  party  coming  to  the 
estate  in  the  post ;  while  the  latter  adhered  to  the  estate  into  whose 
hands  soever  it  might  come.' 

2.  A  mortgagor,  after  breach  of  condition,  if  in  possession,  has,  in 
the  view  of  a  Court  of  Equity,  an  equitable  seisin  equivalent  to  a  legal 
seisin  in  the  view  of  a  Court  of  Law.  Hence  his  estate  is  subject  to 
conveyance,  devise,  descent,  entailment,  mortgage,  and  to  be  charged 
with  an  annuity.  It  is  not  a  mere  right,  but  an  estate  in  the  Imd^ 
whereof  in  Equity  there  may  be  a  seism.  The  mortgage  itself  being 
only  a  chose  in  action,  unless  the  ownership  of  the  land  is  m  the  mort- 
gagor, it.is  m  nobody.  The  interest  of  the  latter  is  no  otherwise  a 
right  of  action  than  every  trust,  which,  though  not  to  be  executed  but 
by  subpoena  out  of  Chancery,  is  still  regarded  as  real  estate.'  In  South 
Carolina  and  Pennsylvania,  the  right  of  redemption  is  not  an  equitable 
but  a  strictly  legal  right.* 

3.  On  the  same  principle,  an  Equity  of  redemption  is  subject  to 
curtesy,  if  the  wife  is  in  possession  of  the  land  during  coverture.  For 
though  such  possession  is  a  mere  tenancy  at  will,  it  is  in  Equity  that 
of  the  real  owner,  subject  only  to  a  pecuniary  charge.  Nor  is  the 
husband  to  be  deprived  of  curtesy  on  the  ground  of  laches,  in  not 
paying  off  the  mortgage  and  thereby  acquiring  an  absolute  title,  by 
analogy  to  the  rule  which  requires  of  him  actual  entry  upon  a  legal 
estate  of  the  wife ;  for  the  payment  of  a  mortgage  is  a  &r  more  dif> 
ficult  matter  than  a  mere  entiy  upon  land,  besides  that  the  mortgagee 
is  entitled  to  notice,  before  he  is  bound  to  accept  such  payment. 
Upon  these  grounds,  a  decision  of  Sir  Joseph  Jekyll,  disallowing  cur- 
tesy in  an  Equity  of  redemption,  was  reversed  by  Lord  Ibrdwickje.^ 

4.  But,  in  England,  an  Equity  of  redemption  is  not  subject  to 
dower.  In  this  respect,  it  is  placed  on  the  same  footing  with  a  trusts 
(See  p.  224).  In  one  case  (Banks  v.  Sutton),*  the  Master  of  the 
Kolls  said,  he  did  not  know  or  could  find  any  instance,  where  dower 
of  an  Equity  of  redemption  was  controverted  and  adjudged  against  the 
dowress,  and  decreed  in  favor  of  the  claim.  But  afterwards  (in  At- 
torney General  v.  Scott),'  Lord  Talbot  made  a  contrary  decision, 
which  has  been  since  uniformly  adhered  to.  And  no  peculiar 
equities  on  the  part  of  tiie  wife  will  operate  to  change  the  rule  in  her 
favor ;  as,  for  instance,  the  facts,  that  the  husband  expressed  his  ex- 
pectation and  desire  that  she  should  have  dower,  and  was  so  instructed 


»  P.  270.    Hard.  469.    17  Ves.  133.    2  Cniwe,  88. 

*  2  Cruise,  113.    2  Abr.  Eq.  728.    1  Atk.  603.    EUithoip  v.  Dewing,  1  Chip.  141. 

*  4  McCord,  340.    Andenon  v.  Neff,  11  S.  &  R.  223. 
«  CaBborne  v.  Inglis,  2  Abr.  £d.  728.    1  Atk.  603. 

»  2  Cruiae,  122.,  •  2  P.  Wms.  719: 

1  For.  138.    1  Cruise,  444. 
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by  the  person  who  drew  his  will ;  that  the  wife  is  left  for  the  most 
part  otherwise  unprovided  for;  and  that  certain  articles  of  luxury, 
such  as  a  coach  and  horses  and  plate,  are  bequeathed  to  her,  for 
which  she  can  have  no  use  without  dower  to  support  her.^ 

5.  In  the  United  States,  the  English  rule  is  not  adopted.  It  has 
been  seen,  (p.  225),  that  in  several  of  the  States,  dower  is  allowed, 
by  express  statute,  in  all  equitable  estates  ;  and  decisions  to  the  same 
effect,  in  regard  to  equities  of  redemption,  have  been  made,  in  New 
York,  Connecticut,  and  Massachusetts.  Chancellor  Kent  says,  that 
dower  is  allowed  in  equities  of  redemption  in  Massachusetts,  New 
York,  Connecticut,  New  Jersey,*  Pennsylvania,  Virginia,  Alabama^ 
Indiana,  and  probably  most  or  all  of  the  other  States.' 

6.  Thus,  if  the  executor,  &c.  of  the  husband  redeem  the  mortgage, 
the  widow  shall  have  dower.' 

7.  Even  in  England,  where  a  mortgage  is  made  for  years,  and  not 
in  fee,  dower  is  allowed  in  the  Equity  of  redemption.  If  the  mortgage 
has  been  satisfied,  Chancery  will  remove  the  term  for  the  benefit  of 
the  widow ;  if  not,  she  will  be  bound  to  pay  one  third  of  the  interest  or 
of  the  principal.^ 

8.  In  England,  an  Equity  of  redemption  is  not  legal  assets  in  the 
hands  of  the  heir,  but  he  may  plead  ^'riens  per  descent."  But, 
smce  the  Statute  of  Frauds,  like  a  trust,  it  is  held  to  be  assets  in 
Equity ;  but  only  to  pay  debts  of  that  description,  to  which  the  land 
would  have  been  liable,  if  it  had  been  a  legal  estate.  Where  the 
mortgage  b  made  for  years,  the  Equity,  bebg  incident  to  the  rever- 
sion in  fee,  is,  like  the  latter,  legal  asseU.^ 

9.  Equities  of  redemption  are.  universally  made  subject  to  legal 
{»ocess  for  the  debts  of  the  mortgagor.  This  subject  will  be  considered 
hereafter. 

10.  On  the  other  hand,  the  interest  of  a  mortgagee  cannot  be  taken 
upon  execution  before  foreclosure.'  f 

11.  Although  an  equity  of  redemption  is.liable  to  be  taken  on  exe- 
cution by  third  persons,  it  has  been  held  in  Massachusetts,  that  the 
mortgagee  himself  shall  not  be  allowed  to  take  it  upon  a  judgment  re- 
covered for  the  mortgage  debt ;  because  a  shorter  time  is  allowed  for 
redeeming  an  equity,  sold  on  execution^  than  for  redeembg  the  land 
itself.' 

13.  With  regard  to  the  persons  who  are  entitled  to  redeem,  it  is  of 
course  to  be  understood,  that  any  par^  in  whom  the  law  vests  an 


>  Dixmi  e.  SayiUe,  2  Cniue,  117.  >  4  Kent,  44. 

s  13  Man.  227,  525.  «  2  Cruiae,  123. 

B  2  CraiBe,  123-4. 

•  1  Pow.  265,  n.  1.   (See  ch.  SSJ). 

7  AtkinB  V.  Sawyer,  1  Pick.  351. , 

*  In  thia  State,  a  contraiy  doctrine  was  formerly  held.    1  Sooth.  260. 
t  It wasfi)rmerly  held ottierwise in  Conneeticat    1  Root, 452. 
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equity  of  redemption,  either  by  its  own  operation,  or  by  act  of  parties, 
may  redeem  the  mortgage ;  indeed,  the  latter  part  of  the  proposition 
b  a  mere  repetition  of  the  former,  since  an  equity  of  redemption  is 
itself  nothing  else  but  the  right  or  power  to  redeem.  It  seems,  any 
one  may  redeem  a  mortgage,  who  is  entitled  to  the  legal  estate  of  the 
mortgagor,  or  claims  a  subsisting  interest  under  him.^ 

13.  Any  5M6«eytteniftncMmftraw(;cr  may  redeem;  such  as  a  judgment 
creditor,  in  those  States,  where  a  judgment  constitutes  a  lien  on  real 
estate.  And  m  England,  the  cognizee  of  a  statute,  acknowledged 
after  the  filing  of  a  bill  for  foreclosure,  has  been  allowed  to  redeem 
«ven  after  the  foreclosure,  if  recent,  and  although  the  mortgagee  had 
no  notice.* 

14.  In  Massachusetts,  where  an  equity  of  redemption  is  attached, 
the  owner  may  still  make  another  mortgage  of  it,  and  the  second  mort- 
gagee, or  his  assignee,  may  redeem  from  the  execution  purchaser.' 

15.  On  the  same  principle,  the  purchaser  of  an  equity  of  redemp- 
tion, sold  upon  execution  against  the  mortgagor,  may  redeem  the 
mortgage. 

16.  A  dowress  or  jointress  may  redeem.  So  a  tenant  by  the 
curtesy. 

17.  In  one  case,  in  Massachusetts,^  it  was  doubted,  on  account  of 
the  Court's  limited  equity  jurisdiction,  whether  a  widow  could  re- 
deem, for  the  purpose  of  entitling  herself  to  dower.  But  it  seems  to 
be  now  well  settled  tha;t  she  may.  But  dower  is  subject  to  the  rights 
of  the  mortgagee,  and  be  may  defend  agsunst  the  claim  till  his  mort- 
gage is  satisfied. 

18.  Where  u  purchaster  of  the  equity  of  redemption  pays  the  mort- 
gage debt,  and  takes  an  assignment  of  the  mortgage,  the  widow  can- 
not redeem  without  paying  the  whole  debt.  But  if  another  person, 
claiming  under  the  mortgagor,  redeems,  she  will  be  entitled  to  her 
share  of  the  land,  by  paying  her  share  of  the  debt,  according  to  the 
Yalue  of  her  life  interest  m  one  third  of  the  estate.* 

19.  If  the  purchaser  of  an  equity  of  redemption  takes  an  assign- 
ment of  the  mortgage,  and  continues  in  possession  of  the  land  more 
than  three  years  from  such  assignment,  the  condition  having  been 
broken  before  the  sale,  and  then  the  husband  dies,  the  widow  may  re- 
deem, unless  she  has  had  notice  of  his  being  in  possession  for  condi- 
tion broken.  And  m  such  case,  the  defendant  shall  account  only  for 
rents  received,  and  be  allowed  only  for  repairs  made,  smce  the  hus- 
band's death.* 

20.  A  mortgagor  devised  the  estate  mortgaged  to  his  son,  who  died^ 


>  5  Pick.  149.    9  John.  591, 611.    9  Mass.  422.    4  Kent,  166. 

•  Crisp  V.  Heatii.  7  Vin.  Abr.  52.    2  Litt.  334. 

•  Bigelow  V.  WiUBon,  1  Pick.  485.  (See  ch.  32). 
«  Bird  V.  Gardner.  10  Kaas.  364. 

•  Van  Dnyne  v,  Tkavre,  14  Wend.  233.   Gibmm  p.  Ciehoie,  5  Pick.  146.    6  John. 
Cha.482.    Cass «. Maitin, 6 N.  H.  25. 

«  £«ton  o.  Simonds,  14  Pick.  98. 
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leaving  a  widow.  The  executor  sold  the  equity,  purchased  it  him- 
self, and  redeemed  the  mortgage,  paying  one  half  of  it  with  assets  in 
his  hands  as  executor,  according  to  the  directions  of  the  will,  and  the 
rest  with  his  own  funds.  The  sale  was  afSrmed  by  the  son's  widow 
and  heirs.  Held,  the  widow  should  have  for  her  dower  the  interest 
for  her  life  of  one  third  of  the  price  of  the  equity,  and  one  third  of 
the  amount  paid  from  the  testator's  estate  to  extinguish  the  mortgage.' 

21.  A  mortgaged  land,  his  wife,  B,  joining,  to  release  her  dower. 
After  the  death  of  A,  his  administrator  sold  the  equity  of  redemption 
to  C,  who  took  possession  of  the  land.  C  then  paid  the  mortgage 
debt,  took  an  assignment  of  the  mortgage,  and  afterwards  made  a 
declaration  that  he  held  ibr  the  purpose  of  foreclosure.  B  had  no 
notice  of  his  purpose  to  foreclose,  and  brought  a  bill  in  equity  to  re- 
deem. Decreed  for  the  plaintijS*,  and  that  the  defendant  should  ac- 
count £rom  the  time  of  assignment.' 

22.  lU'  England,  the  crown  may  redeem  a  mortgage  on  an  estate 
forfeited  for  crime.' 

23.  A  party  interested  cannot  redeem  a  mortgage,  without  paying 
ike  whole  debt ;  and  if  he  has  only  a  partial  mterest  in  the  property, 
he  will  stand  in  the  place  of  the  party,  whose  interest  in  the  estate  he 
discharges.  In  carrying  into  effect  the  right  of  redemption,  Equity 
may  marshal  the  burden  among  the  respective  claimants,  according  to 
their  respective  proportions.^ 

24.  One  person,  having  a  partial  interest  in  property  mortgaged, 
cannot  compel  other  owners  to  contribute  for  its  redemption ;  because 
a  foreclosure  may  perhaps  be  for  their  benefit.  But  if  he  redeem 
alone,  he  may  hold  over  the  whole  till  he  is  reimbursed.  He  is  an 
assignee,  and  stands  in  the  place  of  the  mortgagee. .  So,  if  one  of 
several  mortgagees,  in  a  subsequent  mortgage,  elects  not  to  pay  bis 
share  in  redeeming  a  prior  one ;  the  others,  who  do  redeem,  have  a 
prior  lien  for  the  sum  paid,  and  may  in  Equity  compel  the  former  to 
pay  his  share,  or  convey  his  interest  to  themselves.* 

25.  In  England,  upon  the  maxim,  that  "lie  who  will  have  equity 
must  do  equity,"  it  has  been  held,  that  a  mortgagor  cannot  redeem 
the  mortgaged  estate  without  paying,  not  onl](  the  mortgage  debt,  but 
a  subsequent  bond  given  by  him  to  the  mortgagee  for  money  bor- 
rowed. But  this  doctrine  was  not  adhered  to  with  respect  to  the 
mortgagor  himself.  It  is,  however,  still  retained,  as  against  the  heir 
or  (ievwee  of  the  mortgagor,  for  a  bond  debt  of  the  ancestor  becomes 
his  own,  and  the  descended  estate  b  assets  in  his  hands ;  and  there- 
fore he  will  not  be  allowed  to  redeem  without  paying  it.* 

26.  The  same  doctrine  has  b^en  applied,  where  a  person,  having 
loaned  money  upon  land,  afterwards  takes  an  assignment  of  a  mort- 


^  Jennison  «.  Hapgood,  14  Pick.  345.  *  Gibion  «.  Ciehore,  5  Pick.  146. 

>  2  Cniise,  127.  *  4  Kent,  162-3^.    2  Root,  333. 

»  5  Pick.  152.    16  Pick.  153.    Saunden  «.  Frost,  lb.  259.    (See  Brooks  v.  Hai- 
wood,  8  Pick.  497.    1  Venn.  28).  •  2  Cniiie,  127^134. 
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gage  made  by  the  borrower.  So,  if  part  of  a  debt  is  paid,  and  more 
money  borrowed  upon  a  defective  security,  the  mortgagor  shall  not 
redeem  without  paying  the  whole  amount  due. 

27.  But  the  principle  is  not  adopted,  as  against  an  assignee  of  die 
equity  of  redemption,  or  any  subsequent  incumbrancer ;  who  maj 
always  redeem,  without  paying  any  independent  claim  held  by  the 
mortgagee  against  the  mortgagor. 

28.  Where  one  makes  two  distinct  mortgages  of  separate  estates, 
one  of  which  proves  defective  in  title  or  value ;  neither  he,  nor  a  pur- 
chaser of  one  of  the  estates,  holding  under  him,  will  be  allowed  to 
redeem  one  without  redeeming  both.^ 

29.  The  rules  above  stated,  by  which  Equity  imposes  upon  a 
party,  who  seeks  its  aid  in  redeeming  a  mortgage,  tenns  Aat  are  not 
provided  for  by  the  mortgage  itself;  have  been  said  to  be,  in  some 
particulars,  solely  matter  of  arrangement,  to  prevent  a  circuity  of  suits, 
and  to  have  no  foundation  in  natural  justice.  They  are  strikmg^y  at 
variance  with  the  registration  system  universally  practised  upon  m  the 
United  States,  and,  chiefly  on  thb  ground,  perhaps,  have  never  been 
generally  adopted  as  a  part  of  American  law.  Thus,  in  Massachusetts, 
a  creditor  of  the  mortgagor,  purchasing  the  equity  of  redemption  at  an 
execution  sale,  cannot  insist  upon  payment  of  his  debt  as  a  condition  of 
the  mortgagor's  redeeming  his  equity.*  In  Maryland,  the  Court,  m  one 
case,  as  a  mere  dictum,  recognised  the  English  rule,  as  appKcable 
where  a  mortgagor  seeks  to  redeem,  though  not  where  a  mortgagee 
brings  a  suit  to  foreclose.  But  the  point  was  not  distinctly  decided. 
The  same  has  been  done  in  Connecticut.' 

30.  In  this  connexion,  we  may  consider  the  question,  which  has 
been  somewhat  discussed,  how  &i  a  mortgage  may  be  mader  to  operate 
as  a  security,  for  future  advances  made,  or  liabilities  incurred,  by  the 
mortgagee.  The  principle  b,  that  subsequent  advances  cannot  be 
tacked  to  a  prior  mortgage,  to  the  prejudice  of  a  bona  fide  junior 
incumbrancer ;  but  a  mortgage  is  always  good  to  secure  future  loans, 
when  there  is  no  intervening  equity.  In  other  words,  where  a  mort- 
gage is  expressly  made  to  cover  future  debts,  these  debts  wiD  be 
covered  by  it,  in  preference  to  the  claim  of  a  third  person,  who  takes 
another  mortgage  between  the  making  of  the  first  and  the  incurring  of 
the  proposed  fature  debts,  with  notice  express  or  implied  of  the  first 
mortgage.* 

31.  To  render  a  prior  mortgage  valid  against  subsequent  incum- 
brances, the  condition  of  die  former -need  not  be  so  completely  certain, 
as  to  preclude  the  necessity  of  extraneous  inquiry,  but  only  sufficiently 
definite  to  give  the  necessary  information,  with  the  exercise  of  common 
prudence  and  diligence. 


I  3  Oraifle,  127-134.    3  Bro.  1G2.  <  Loriiur  v.  Cooke,  3  Pick.  48. 

«6Gi»&J.Sl-2.    2  Swift,  185-7.    SCeaii.aiS. 
«4Kent,175.    9Cow.99(i.    8  John.  Chft. 309. 
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39.  A  mortgage  fiom  A  to  B,  dated  May  18,  was  coodttioned  as 
follows — ''  whereas  B  has  endoised  for  A  a  note  for  $1000,  and  has 
agreed  to  endorse  $1000  in  a  note  or  notes,  hereafter,  when  thereto 
requested ;"  if  A  shall  pay  said  notes,  the  deed  to  be  void.  June  16, 
B  endorsed  a  note  for  A  for  $  1000,  which  B  was  afterwards  obliged 
to  pay.  In  November,  A  mortgaged  the  same  land  to  C,  a  bona  fide 
creditor.  On  a  bill  for  foreclosure  by  B  against  C,  held,  the  mbrt« 
gage  was  a  valid  security  for  the  second  note.' 

33.  Condition  of  a  mortgage  from  A  to  B ;  that  if  A  shall  pay  B 
the  sums  to  be  advanced  him  by  B,  according  to  an  agreement  men* 
tioned  in  a  certain  bond  of  even  date  fiN>m  A  to  B ;  and  fulfil  every 
other  agreement  menticHied  in  said  bond,  and  build  ibe  bridge  therein 
mentioned,  and  do  all  other  things  contained  therein ;  the  deed  and 
bond  to  be  void.  A  afterwards  mortgages  to  C.  Held  the  mortgage  to 
B  should  stand  as  security  for  advances  made  after  the  mortgage  to  C* 

34.  A  mortgaged  to  B,  conditioned  nombally  to  secure  a  certain 
speciBed  sum,  but  in  reality  to  secure  different  sums  due  at  the  timei» 
advances  afterwards  to  be  made,  and  liabilities  to  be  incurred  to  an 
uncertain  amount  Held,  although  the  misrepresentation  of  tfaie  true 
condition  subjected  the  mortgage  to  suspicion,  yet,  as  it  proved,  on 
inquiry,  to  be  a  fair  transaction,  the  mortgagee's  claim  was  good,  not 
only  for  debts  due  at  the  time,  but  for  those  subsequently  mcurred 
upon  the  faith  of  the  mortgage,  as  against  all  persons  except  those 
injured  and  deceived  by  the  misrepresentation ;  but  that  it  should  not 
bold  to  secure  advances  made  after  notice  of  a  subsequent  conveyance 
by,  or  incumbrance  against  the  mortgagor.' 

35.  In  Maryland,  Ae  validity  of  a  mortgage  to  cover  fiiture  ad- 
Tances  seems  to  be  recognised,  though  not  distinctly  decided.  So  in 
South  Carolina.  But  in  New  Hampshire,  a  late  statute  seems  to 
render  it  void.^ 

36.  The  Court  in  Massachusetts  have  remarlced,*  that  a  stipulation 
in  a  mortgage  for  the  security  of  future  advances  and  responsibilities^ 
may  have  a  fraudulent  aspect,  or  may  be  satisfactorily  explained  ac* 
cording  to  the  attending  circunistances.  A  mortgage  made  for  this 
consideration  alone  might  be  void  agamst  creditors,  as  tending  to  fa- 
cilitate collusion,  and  enabling  the  mortgagor  to  get  credit  on  his 
property  without  notice  of  the  incumbrance.  But  where  the  object  is 
to  secure  an  existmg  demand,  the  addition  of  a  clause,  securing  future 
advances,  does  not  necessarily  avoid  the  mortgage.  These  remarks 
are  evidently  directed  to  the  point,  whether  such  a  mortgage  is  void 


.    >  Hubbard  v.  8tvage,  8  Conn.  315. 

*  Crane  v.  Deminff,  7  Conn.  387.    (See  9  lb.  286). 
>  Shirras  v.  Caiff,  7  Cranch,  34, 50-1. 

«  Union,  dec.  v.  JEdwaida,  1  Gill  &  J.  36d.    CJafett  e.  Salmon,  5  lb.  314.    1  Me- 
Cord'a  Cha.  265.    N.  H.  L.  1839, 532. 

•  Badkm  v.  Tucker,  1  Pick.  398.    (2  T.  R.  462).   See  7  Vin.  Abr.  62-3. 
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• 
far  the  whok ;  not  whether  it  is  efiisctual  to  cover  the  fiituie  ad- 
vances* In  another  case,  Judge  Story  remarks/  that  a  conveyance 
may  be  valid  in  point  of  law,  although  given  for  future  advances,  if  it 
be  bona  fide  and  for  a  valuable  consideration  ;  that  this  will  hardly 
be  denied,  and  has  been  most  solemnly  settled. 

37.  But  a  mortgage,  conditioned  to  pay  all  notes  which  the  mort- 
gagee may  give  or  endorse  for  the  mortgagor,  and  all  receipts  which 
he  may  hold  against  him,  is  void  against  creditors  of  the  mortgagor.' 
So,  a  mortgage  conditioned  to  indemnify  the  mortgagee  against  a  cer- 
tain note  endorsed  hy  him,  and  all  other  notes  thereafter  endorsed  by 
him  for  the  mortgagor's  benefit,  not  exceeding  a  certain  sum,  was  held 
void  with  respecl^  to  the  latter  notes  against  a  subsequent  incum- 
brancer.* 

38.  With  regard  to  the  time  within  which  a  mortgage  shall  be  re- 
deemed, although  no  precise  period  of  limitation  is  fixed  by  law,  and 
matters  in  Equity  are  governed  by  the  course  of  the  Court,  yet,  in 
analogy  to  the  Statute  of  Limitations,  an  uninterrupted  possession  by 
the  mortgagee  for  twenty  years,*  will  raise  a  presumption  that  the  right 
of  redeeming  is  abandoned,  more  especially  as  against  the  heir  of  the 
mortgagee.  So,  where  there  ha5  been  a  decree  to  redeem  and  ae* 
countf  the  lapse  of  twenty  years  after  such  decree,  the  mortgagee 
being  in  possession,  will  be  a  bar  to  redemption*  But  the  same  disa- 
bilities—coverture, infancy,  imprisonment,  and  absence  from  tho 
country — which  make  an  exception  to  the  rule  of  limitation  at  hvr, 
will  also  save  an  equity  of  redemption  from  being  barred  in  fkpxity. 
But  not  an  absconding^  which  is  an  avoiding  or  retarding  of  justice. 
And  in  Equity,  as  at  law,  where  twenty  years  had  elapsed  in  the  life 
of  the  ancestor,  no  subsequent  disability  in  the  heir  will  take  the  case 
out  of  the  rule  of  twenty  years'  limitation.  Where  a  bill  for  le* 
demption  itself  shows  that  the  mortgagee  has  had  possession  about 
twenfy  years,  it  has  been  held,  (though  since  denied),  that  the  latter 
need  not  plead  the  limitation,  but  may  demur  to  the  bill.  In  Equity, 
as  at  law,  m  case  of  disability,  the  party  will,  it  seems^  be  allow^  not 
twenty  years,  but  only  ten  years,  aft^r  its  removal.^ 

39.  The  limitation  above  referred  to  being  founded  chiefly  upon 
the  difficulty  of  a  mortgagee's  accounting  after  a  long  continued  pos- 
session, it  is  not  applicable,  where  an  account  has  been  settled  within 
twenty  years.  Thus,  after  there  had  been  four  descents  on  the  part 
of  the  plaintiff,  and  three  on  the  part  of  the  defendant,  but  the  mort* 


1  De  Wolf  o.  Harris,  4  Mas.  530.  •  Pettiboiie  e.  Griswold,  4  Conn.  158. 

'  Shepard  o.  Shepard,  6  Conn.  37. 

«  2  Sumn.  401.  3  Atk.  S25.  2  Cruise,  135-6.  1  Ch.  Keu,  286.  2  Vent  340. 
Ashton  V.  Milne,  6  Sim.  36^.  St.  John  v.  Turner,  2  Vem.  418.  Cornel  v.  Sjkes,  1 
Cha.  R.  193.  Knowlesv.  S^nce,  I  Ab.  Ea.  315.  Jenner  v,  Tnusy,  3  P.  Wms.  2SfT 
n.    Belch  t.  Harvey.  3  P.  Wms.  287  n.    IN.  J.  R.  C.  412. 

*  It  will  be  seen,  that  the  legal  time  of  limitation  is  chan|pe<|  in  many  of  the  Statetf. 
The  mle  in  Equity  varies  accordingly. 


Digitized  by  VjOOQ IC 


Chap.  XXXI.]         EguUy  oftUdempUm,  8fc.  291 

gagee,  within  twenty  years,  upon  a  bill  for  foreclosure,  had  made  up 
an  account ;  a  redemption  was  decreed.  So,  where  there  had  been  a 
stated  account,  with  an  agreement  to  turn  mterest  into  principal — al- 
though the  mortgagee  had  been  in  possession  forty  years.  So,  where 
within  twelve  years  the  clerk  of  the  mortgagor's  solicitor  had  settled 
an  account  of  what  was  due,  in  order  to  pay  off  the  mortgage,  though 
no  farther  proceedings  were  had.* 

40.  Upon  a  similar  principle,  any  deliberate  act  of  the  mortgagee, 
done  within  twenty  years,  by  which  he  recognises  the  existence  of  the 
mortgage  as  such,  will  prevent  the  equity  from  being  barred  by  lapse 
of  time.  Thus,  where  a  mortgagor  twenty-three  years  after  the  mort- 
gage made  a  will,  devising  that  if  the  mortgage  should  be  redeemed, 
the  money  should  go  in  a  certain  way ;  and  sixteen  years  after  the 
will,  the  mortgagor  being  dead,  his  heir  brought  a  bill  to  redeem  ;  a 
redemption  was  decreed.' 

41.  So,  an 'acknowledgment  by  the  mortgagee,  in  an  answer  in 
Equity,  that  the  mortgage  still  subsists  as  such,  is  sufficient  to  preserve 
the  right  of  redemption  from  bebg  barred  by  lapse  of  time.  But  the 
acknowledgments  of  a  mortgagee,  made  after  he  has  transferred  his 
interest,  will  not  bind  a  purchaser  without  notice.' 

42.  Although  the  rule  above  stated  as  to  the  exdnguishment  of  an 
equity  of  redemption  by  lapse  of  time  is  well  established,  yet  it  is  said, 
that  the  relation  between  mortgagee  and  mortgagor  is  so  far  analogous 
to  that  of  trustee  and  cestui  que  trust,  that  the  possession  of  either 
party  is,  as  to  the  other,  amicabhy  not  adverse,  unless  the  former  show 
an  unequivocal  intent  to  the  contrary.  Therefore,  the  statute  of  limi- 
tations does  not  run  against  the  party  out  of  possession.  A  mortga- 
gor cannot  disseise  the  mortgagee.  So  even  where  a  mortgagee  at- 
tempts to  convey  an  absolute  title,  this  is  no  disseisin  of  the  mortga- 
gor, but  passes  merely  a  defeasible  estate.^ 

43.  A  Court  of  Equity  will  not  aid  a  mortgagor  in  redeeming  his 
estate,  where  such  redemption  would  be  a  violation  of  good  fai&  on 
his  part,  and  an  injury  to  the  mortgagee,  who  has  relied  upon  his 
statements  and  promises. 

44.  A,  a  mortgagor,  encouraged  B  to  purchase  the  mortgage  from 
the  mortgagee,  C ;  saying,  that  the  land  was  not  worth  more  than  the 
debt,  and  tibat  he  would  never  redeem.  B  purchased  the  mortgage, 
and  made  expensive  improvements  upon  the  land.  Held,  A  should 
not  be  allowed  to  redeem.' 

45.  With  regard  to  the  terms  upon  which  a  mortgagor  may  redeem 


>  1  Sum.  109.    Procter  v.  Cpwper,  2  Vem.  377.    Conway  v.  Shrirapton,  5  Bro. 
Pari.  187.    Banon  v.  Martm,  19  Yes.  337.    2  Cniifie,  108. 

•  Orde  9.  Smith,  Sel.  Caa.  in  Chan.  9. 

>  Dexter  v.  Arnold,  1  Sumn.  109.    3  Mtir.  218. 
^  Fenwick  v.  Macej,  1  Dana,  979.    Dexter  v.  Arnold,  2  Sumn.  109. 


•  Fay  V.  Valentine,  12  Pick.  40. 
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his  estate,  or  the  respective  ctaims  and  allowances  between  him  and 
the  mortgagee,  the  general  principle  is,  that  a  mortgagee  in  possession 
is  a  steward  or  bailiff  of  the  mortgagor,  and  accountable  to  him  for  all 
the  profits  of  the  land.  In  general,  however,  he  is  not  responsible 
for  all  that  might  have  been  made  from  it,  but  only  for  the  actual  te- 
cepts ;  unless  guilty  of  some  gross  neglect  or  wrong,  as  by  rgecting  a 
good  tenant  or  admitting  an  insufficient  one.^ 

46.  But  where  the  mortgagee  enters  before  condition  broken,  it 
seems  the  law  will  hold  him  to  a  very  strict  account  of  the  rents  and 
profits,  such  entry  being  regarded  as  a  harsh  proceeding,  contrary  to 
the  intention  of  the  transaction,  and  unwarranted  by  any  default  of 
the  mortgagor.  In  Massachusetts,  the  mortgagee,  in  such  case,  shall 
account  for  the  char  rents  and  profits' 

47.  If  it  be  proved,  that  the  land  was  let  by  the  mortgagee  for  a 
certain  rent,  it  will  be  presumed  that  it  was  leased  for  the  whole  time 
on  the  same  terms,  unless  the  contrary  be  shown.  And  if  he  has 
kept  no  account  of  the  rents,  he  is  chargeable  with  what  he  may  be 
presumed  to  have  received ;  and,  if  he  himself  occupy,  with  an  occu- 
pation rent.' 

48.  If  the  mortgagee  either  enters  on  the  land,  but  allows  the 
mortgagor  to  take  the  profits,  or  permits  him  to  use  the  mortgage 
for  keeping  ofif  other  creditors,  he  will  be  held  accountable  for  the 
profits.^ 

49.  If  the  mortgagee  assign  his  mortgage,  he  is  answerable  for  the 
profits,  both  before  and  after  the  assignment.  An  assignee  cannot 
excuse  himself  fiom  accounting,  by  setting  up  an  adverse  title/ 

50.  The  mortgagee,  in  general,  can  claim  no  compensati<»i  for  his 
own  trouble  in  receiving  the  rents.  And  even  a  special  [agreement 
therefor  will  be  disallowed.  But  for  the  necessary  services  of  an 
agent,  he  may  have  an  allowance.  And  in  Massachusetts  he  is 
allowed  a  commission  of  five  per  cent,  for  his  own  trouble  in  the  col- 
lection of  rents.*  But  if  he  occupy  himself,  he  shall  not  have,  for  his 
care  of  the  estate?  any  commission  on  the  rent  with  which  he  is 
charged.' 

51.  A  mortgagee  shall  account  for  all  loss  by  gross  negligence  or 
wilfol  default,  m  bad  cultivation  and  omission  to  repair. 

52.  So  also,  he  shall  account  for  umste  committed  by  him.  But 
the  English  doctrine  of  waste  is  subject  to  ^e  same  modifications,  as 
between  mortgagor  and  mortgagee,  which  have  aheady  been  stated  in 
relation  to  landlord  and  tenant,  (p.  171).* 


>  1  Vera.  45.    2  Atk.  534.  1  Abr.  £q.  328.  >  Mais.  Ray.  8t  { 

*  Sel.  Ca.  ID  Cha.  63.    Oezter  v.  Araold,  2  Siimn.  109. 

*  1  Vem.  270.    Chapman  v.  Tanner,  lb.  267. 

*  1  Abr.  Eq.  328.    Gordon  v.  Lewin,  2  Sumn.  143. 
<  1  John.  Cha.  385.    2  Mar.  339.    5  Pick.  146. 

V  (Tacker  v.  Bufiom,  16  Pick.  46.)    Eaton  v  Simond«,  14  Pick.  96. 

*  Giveat  o.  McCahnont,  4  Watti,  460.    Bland,  22  n. 
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53.  The  mortgagee  shall  not  be  required  to  account  for  the  pio- 
eeeds  of  impnrremeiits  made  by  biinself.^ 

54.  The  mortgagee  will  be  allowed  for  all  necessary  repainr^  and 
for  the  expenses  of  defending  the  tkle  to  the  land,  both  of  which 
claims  shall  bear  inters  ;^  and  he  will  be  allowed  for  necessary  re- 
pairs and  betterments,  though  the  expense  exceed  the  rents  and 
profits.' 

55.  He  will  not  be  allowed  for  the  clearing  of  wild  lands,  nor  for 
any  ornamental  improvements  or  new  erections,  unless  absolutely 
necessary  for  the  upholding  of  the  estate,  or  perihanently  benefic»al ; 
such  as  an  aqeduct  requisite  for  supplying  the  premises  with  water ; 
nor  will  he  be  allowed  for  insurance.' 

56.  In  Maryland,  a  mortagee  is  allowed  for  permanent  improve- 
ments.* 

57.  It  se^ms,  there  is  no  universal  duty  in  a  mortgagee  to  make  all 
sorts  of  repairs ;  but  he  is  bound  to  make  such  as  are  reasonable  and 
necessary  under  the  particular  ciibumstances  of  each  case.  If  a  boild- 
ing  is  very  old  and  dilapidated,  there  is  no  rule  requiring  him  to  incur 
a  greatly  disprop(»rtionate  expense  in  repairing ;  and  he  certainly  is 
not  bound  to  make  any  new  advances.  But  he  is  not  allowed  for 
improvements,  unless  they  increase  the  value  of  the  estate.^ 

58.  The  mortgagee  shall  not  get  any  advantage  fiom  the  mortgage 
fund,  beyond  the  principal  and  interest  of  his  debt.  It  is  the  general 
rule,  that  where  a  mortgagee  receives  a  sum  exceeding  the  interest 
due,  it  shall  go  to  smk  the  principal.  But  in  decreeing  an  account,  it 
seems,  the  Court  of  Chancery  will  not  require  that  every  trifling 
amount  be  thus  applied  ;  or,  in  all  cases,  even  that  annual  rests  be 
made.  It  takes  into  view  the  hardship  upon  the  mortgagee,  of  being 
obliged  to  enter  and  receive  his  debt  in  fractions,  and  obtaining  no 
allowance  for  his  care  and  trouble,  though  treated  as  a  bailiff  in  his 
liability  to  account.  In  general,  the  mortgagee  will  be  liable  for  an 
excess  of  the  interest  received  by  him  over  the  mterest  of  his  debt. 
But  it  will  be  otherwise  where  he  retains  it,  after  satisfaction  of  his 
debt,  by  mistake.  The  patty,  claiming  to  redeem,  shall  allow  interest 
upon  the  money  which  he  tendered,  and  which  the  defendant  refosed 
to  accept.* 

59.  Where  surplus  rents  remain  in  the  hands  of  the  mortgagee 


*  Moore  V.  Cable,  1  John.  Cha.  386. 

'  2  Smnn.  125-6,  143.    3  Atk.  518.    Reed  v.  Reed,  10  Pick.  398. 
s  Moore  «.  Cable,  1  John.  Cha.  385.     10  Pick.  398.    Rnisell  v.  Blake,  2  Pick. 
506.    Saunden  V.  Fro«t,5  Pick.  359.    5  H.  &  John.  313. 
«  Bland,  22  n. 

•  Dexter  v.  Arnold,  3  Sunn.  12&-6.    Gordon  o.  Lewia,  lb.  143.    Reed  «.  Reed, 
10  Pick.  196. 

•  3  Atk.  534.    Gordon  «.  Lewis,  2  Sumn.  143.    Tucker  v.  Bnflbm,  16  Pick.  46. 

*  By  the  civil  law,  he  if  allowed  for  impfovementa  not  abaolutely  neceMaiy,  with 
lI>Qmat,365. 
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tfter  satisfaction  of  his  debt,  they  constitute  a  dune  in  aeiiony  which 
may  be  assigned  by  the  mortgagor ;  and  the  assignee  may  maintain  a 
bill  for  an  account.*  If  the  mortgage  is  accompanied  with  a  power  of 
tah  to  the  mortgagee,  the  surplus  to  be  paid  to  the  moit|^^^r,  his 
executors  and  administrators ;  if  the  land  is  sold  in  the  mortgagor's 
life-time,  the  surplus  will  be  personal  estate ;  if  after  his  death,  the 
equity  will  descend  to  his  heirs,  and  the  surplus  will  pass  along  with 
it'  In  New  York,  the  surplus  of  proceeds  of  sale  passes  to  heirs, 
and  is  assets.' 

60.  Upon  a  bill  in  equity,  to  redeem  an  ei^uity  of  redempticm  sold 
on  CKecution,  the  defendant  shall  account  for  the  rents  and  profits, 
though  before  suit  commenced  the  plaintiff  tendered  him  the  amount 
of  the  purchase  money,  which  he  paid  for  the  equi^,  without  deduct- 
ing the  rents  and  profits.* 

61.  Where  such  purchaser,  after  the  tender,  occupied  under  a  lease 
from  the  mortgagee  at  a  lo)v  rent,  and  afterwards  purchased,  the  mort- 
gage, held,  he  should  account  for  the  fair  annual  value  of  the  land, 
with  an  allowance  for  repairs  and  improvements.' 

62.  In  Maine  and  Rhode  Island,  the  mortgagor  will  be  entitled  to 
redeem,  by  paying  or  tendering  the  debt  due,  with  interest  and  costs, 
or  performing  or  tendering  performance  of  any  other  condition  of  the 
mortgage,  together  with  the  amount  of  reasonable  expenses  incurred 
in  repairs  and  betterments,  over  and^above  the  rents  and  profits.  And 
in  Maine,  if  the  mortgagor  have  paid  money  to  the  mortgagee,  or 
brought  it  into  Court,  without  deduction  on  account  of  the  rents  and 
profits  received  by  the  mortgagee,  he  shall  be  entitled  to  a  restitution 
of  the  balance  due  him  on  this  account.  In  Massachusetts,  if  the 
mortgagee,  or  any  one  under  him,  has  had  possession,  he  shall  account 
for  the  rents  and  profits,  and  be  allowed  for  reasonable  repairs  and 
improvements,  for  taxes  and  assessments,  and  other  necessary  ex- 
penses in  the  care  and  management  of  the  estate.  If  there  is  a  bal- 
ance due  him,  it  shall  be  added  to  the  amount  which  the  mortgagor 
is  to  tender ;  if  there  is  a  balance  due  from  him,  it  shall  go  to  sink  die 
debt.'  In  Georgia,  a  mortgagee  is  made  liable  for  taxes  upon  the 
land,  if  the  mortgagor  does  not  pay  them.' 


i  28ii]im.  143.  '  Wrightv.  Rote,  3  Sim.  &  St  3SQ. 

*  Mowi  V.  Mii»tgoyd,il  John.  Cha.  119. 

«  Tucker  v.  Boffum,  16  Pick.  46.  *  lb. 

•  1  Smith's  St.  160-1-^.    Mm.  Rev.  St  686. 
7  Prince,  848. 
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CHAPTER  XXXIL 


MORTGAGE— ESTATE  OP  A  MORTGAGEE— SUCCESSIVE  MORT- 
GAGES OF  THE  SAME  LAND. 


1.  Mortgage — personal  estate — passes  to 

executors,  &c. 
4h  Derise. 

8.  American  doctrine.  ^ 
11.  Assignment  of  mortgage  is  the  trans- 
fer of  on  eseote. 
13.  Mortgage  and  debt  may  be  separated. 
16.  Interest  of  mortgagee,  not  liable  to 

execution. 
I8L  Statute  of  Limitntions,  and  lapie  of 
time. 


22.  Insurance. 

33.  Second  mortgage — general  principlet* 
24.  Rights  of  not  alfected  by  transaetion* 
between  first  mortgagee  and  mort- 
gagor. 

26.  Assignment  of  first  mortgage. 

27.  Moi^ge  to  several  persons  by  one 

deed. 

30.  Equitable  interference  for  subsequent 

mortgagee. 

31.  Fraud. 


1.  A  KORTGAOE,  though  conveyiDg  a  fee  simple,  yet  being  a  mere 
security  for  a  debt,  is  personal  estate,  so  long  as  the  right  of  redemp- 
tion continues.  Hence,  upon  the  mortgagee's  death,  it  passes  to  his 
executors,  not  to  his  heirs,  and  is  primarily  liable  for  debts.  And  it 
may  be  devisdd  without  the  formalities  necessary  to  a  will  of  real 
estate.'  *  In  Rhode  Island,  it  is  said,  if  the  mortgagee  dies  without 
taking  possession,  the  mortgage  passes  to  his  executors,  and  the  heirs 
need  not  be  made  parties  in  a  bill  to  redeem.' 

2.  Though  the  heir  of  the  mortgagee  be  in  possession  after  condi- 
tion broken,  and  no  want  of  assets,  he  shall  be  decreed  to  convey  to 
ibe  administrator.' 

3.  In  Massachusetts,  Rhode  Island,  Michigan  and  Maine,^  statutes 
provide,  that  the  executor,  &c.  of  a  mortgagee  may  recover  posses- 
sion of  the  land,  and  hold  it  as  assets,  and  be  seised  to  the  use  of  the 
heirs,  widow  or  devisees,  in  Maine,  and,  m  Massachusetts,  of  creditors 
also,  or  the  same  persons  who  might  claim  the  money  if  paid  to  re- 
deem ^6  land.  In  Massachusetts  and  Rhode  Island,  it  may  be  sold 
for  payments  of  debts,  by  license  of  Court. 

4.  It  has  been  held,  tbat  lands  held  originally  under  old  mortgages 
passed  by  a  general  devise,  though  no  release  of  the  right  of  redemp- 
tion was  shown ;  and  that  there  was  no  equity  between  the  executor 


>  Tveat.  of  £o.  B.  3^  c.  1,  s.  13.    Cooke,  344: 
JO  Price,  78.    McCleland  &  T.  29!^/ 


^.) 


13  John.  537.    5  Pick.  113.    (But  see 


'  £llis  V.  Guavas,  2  Cha.  Ca.  50. 
&t4d0.   R.  I.  L.  233-4.    Mich.  L.  57. 


'  1  Sumn.  109. 

*  1  Smithes  St.  16&-7.    Mass.  Rev. 

*  So,  by  t!hte  civil  law,  the  mortgage  is  an  aficeasorj,  and  in  every  thing  foUowa  the 
•debt,  whkk  is  its  principal.    1  Dooiat,  366. 
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and  the  heir  or  devisee^  vequiring  any  change  of  the  property  fiom  its 
condition  at  the  death  of  the  deceased  owner/ 

5.  But  if  the  mortgagee  indicate  an  intention  to  pass  the  mortgage 
as  real  estate,  the  law  will  so  treat  it.*  Thus,  where  he  devises  it  to 
his  daughter  and  her  heirsy  the  husband  of  such  daughter,  upon  her 
death,  shall  not  hold  it  as  personal  property,  but  it  shall  go  to  her 
heirs."  And  it  seems^  to  be  now  settled,  that  a  mortgage  will  pass 
by  will,  under  general*  words  relating  to  the  realty,  unless  ^he  expres- 
sions of  the  will,  or  the  purposes  and  objects  of  the  testator,  call  for  a 
different  construction.' 

6.  If  the  mortgagee,  after  a  decree  for  foreclosure,  but  before  an 
account  taken  or  actual  foreclosure,  devise  the  mortgage  to  a  relation 
to  whom  he  is  indebted  in  a  smaller  sum,  this  is  no  satisfaction  of  the 
debt,  being  regarded  as  a  devise  of  real  estate.^ 

7.  But  in  such  cases,  although,  as  between  devisor  and  devisee,  the 
mortgage  b  held  to  be  real,  yet  for  payment  of  debts  it  is  held  to  be 
personal  assets,  in  case  of  deficiency.* 

8.  The  doctrine  above  stated  seems  to  have  been  fully  recognised 
in  New  York  by  Kent  J.  He  says,  the  estate  in  the  land  is  the  same 
thing  as  the  money  due  on  the  note ;  is  liable  to  debts ;  goes  to  ex- 
^ecutors ;  passes  by  a  will  not  conformable  to  the  Statute  of  Frauds ; 
is  transferred  or  extinguished  by  an  assignment,  or  even  a  parol  for- 
giving of  the  debt.  The  land  b  but  appurtenant  to  the  debt.  Wbo- 
•ever  owns  the  latter,  is  likewise  owner  of  the  former*  There  must  be 
^sometbing  peculiar  in  the  case,  some  very  special  provision  of  the  par- 
ties, to  induce  the  Court  to  separate  the  ownership  of  the  note  from 
that  of  the  mortgage.  In  the  eye  of^  common  sense  and  of  justice^ 
they  will  generally  be  united.  Upon  these  grounds,  Judge  Kent 
held,  that  the  delivery  of  a  mortgage,  accompanying  the  endorsement 
<of  a  note,  which  it  was  made  to  secure,. passed  the  mortgage  as  well 
as  the  note.  Radcliff  J.,  on  the  other  hand,  held,  that  the  legal  title 
to  the  land  did  not  pass,  although  the  assignee  acquired  an  equitable 
interest,  which  a  Court  of  Equity  would  sustain.  That  although,  as 
between  mortgagor  and  mortgagee^  the  mortgage  was  to  be  regarded 
as  personal  estate,  so  as  to  pass  to  executors,  or  be  extinguished  by 
payment  of  the  debt ;  yet  it  could  not  be  so  regarded,  in  reference  to 
a  transfer  to  third  persons.  In  a  subsequent  case.  Judge  Kent  ad- 
heres to  his  former  doctrine,  that  at  law,  as  well  as  in  Equity,  the 
mortgage  is  regarded  as  a  mere  incident  attached  to  the  debt.  The 
^same  rule  is  adopted  in  Pennsylvania.  In  Maryland,  a  mortgagOi 
^containing  a  power  to  sell,  may  be  assigned  by  endorsement  in  blanL* 

«  Att'y.  Gen.  v.  Bowyer,  5  Vea.  300.  «  Noys  v.  Mordant,  2  Vera.  581. 

*  Jackson  v.  Delancy,  13  John.  555.    Braybroke  v.  Inskip,  8  Ves.  407. 
■*  Gflxret  o.  Even,  3  Crniae,  85.  •  lb. 

«  Johnson  v.  Hart,  3  John.  Cas.  329^-30.  lb.  326-7.  Jackson  r.  Wlllaid,  4  John.  43. 
9IUwle,342.    Md.  St.  1836,  ch.  249, 8. 15. 

*  This  is  not  in  analogy  with  the  rule,  by  which  a  bequest  of  a  chattel  to  one  mud 
ku  heirs,  passes  it  to  his  executors,  or  that,  by  which  mortgage  money,  thon^  te- 
emed to  hein,  goes  to  executors.    2  Gha.  Cu.  51. 
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9.  But  in  New  Jersey  it  has  been  held,  that  the  principle,  that  a 
mortgage  is  a  mere  incident  to  the  debt  which  it  is  designed  to  secure, 
does  not  dispense  with  the  necessity  of  a  formal  assignment  of  the 
former,  to  a  party  who  pays  and  takes  up  the  latter,  in  order  that  he 
may  defend  against  a  suit  for  the  land  by  the  mortgagor.  And  where 
an  informal  assignment  was  first  taken,  another  formal  assignment, 
made  after  commencement  of  suit,  will  be  ineffectual  as  a  defence  to 
the  action.  In  such  case,  the  mortgagee  holds  the  mortgage  in  trust 
for  the  party  who  pays  the  debt,  but  the  latter  has  no  legal  title.* 

10.  In  Massachusetts,  no  interest  in  a  mortgage  deed  can  be  trans- 
fered  without  a  written  and  sealed  assignment.  The  assignment  of  a 
note  does  not  pass  the  accompanying  mortgage.  In  New  Hampshire, 
it  is  said,  a  mortgage  passes  nothing,  unless  it  appears  that  the  debt 
secured  also  passed,  or  was  in  the  power  of  the  mortgagee.  But  the 
debt  carries  the  mortgage  with  it.* 

11.  Although  a  mortgage,  in  most  respects,  is  treated  as  a  mere  secu- 
rity accompanying  the  debt ;  yet  the  assignment  of  a  mortgage  is  held  to 
be  the  conveyance  of  an  estate,  and  not  the  mere  transfer  of  a  security. 
Hence,  the  assignee* must  bring  an  action,  if  at  all,  in  his  own  name.' 

12.  But  if  the  mortgagor  is  disseised,  the  mortgagee  is  also  dis- 
seised, and  cannot  convey  his  interest.^ 

13.  Although  the  mortgage,  and  the  debt  which  it  accompanies,  are 
deemed  so  closely  connected,  that  the  former  takes  its  personal  char- 
acter from  the  latter ;  yet  they  may  be  separated  by  the  act  of  the 
mortgagee  in  transferring  the  debt.*  Where  negotiable  notes  are  se- 
cured by  mortgage,  and  assigned  without  the  latter,  the  mortgagee  be- 
comes a  trustee  for  the  assignees,  and  holds  the  mortgage  for  their  benefit.* 

14.  Where  a  mortgage  is  given  to  secure  several  bonds,  and  the 
mortgagee  assigns  a  part  of  the  bonds  at  different  times  and  to  dif- 
ferent persons,  and  the  mortgaged  premises  are  afterwards  sold  upon 
execution  in  favor  of  the  mortgagee  against  the  mortgagor ;  the  pro- 
ceeds of  sale  shall  be  applied  in  payment  of  all  the  bonds  pro  rata.,  as 
well  those  which  the  mortgagee  himself  retains,  as  those  which  he  has 
transferred.  The  principle  "  qui  prior  in  tempore,  potior  est  injure" 
is  not  applicable  to  this  case,  because  it  relates  only  to  successive 
charges  uppn  the  same  property,  whereas  the  several  bonds  in  this 
case  are  distinct  things,  and,  if  the  respective  dates  of  the  transfers 
were  open  to  inquiry,  great  uncertamty  and  fraud  would  be  likely  to 
ensue.  The  mortgagee  himself  has  equal  rights  with  the  assignees, 
because  the  assignment  involved  no  transfer  of  the  mortgage,  unless 
by  implication,  and  no  warranty  express  or  implied.* 

1  Den  V.  Dimon,  5  Halst.  156. 

«  Warden  v.  Adams,  15  Mofls.  233.    17  Mass.  419.    Bell  v.  Morse,  6  N.  H.  206. 
6  N.  H.  420.    (But  see  8  Pick.  490). 
'  Goold  V.  Newman,  6  Mass.  239.  *  Poignard  v.  Smith,  8  Pick.  272. 

•  Crane  v.  March,  4  Pick.  131.  •  Donley  v.  Hays,  17  Ser.  &  R.  400. 


Bat  see  p.  301. 
VOL.  I.  38 
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15.  This  decision  wf»  made  by  a  majority  of  the  Court  in  Penn- 
sylvania. Gibson  Ch.  J»  dissented,  on  the  groimds,  that  the  assign^ 
ment  created  a  moral  obligation  upon  the  mortgagee,  which  Equity 
would  enforce,  though  not  a  legal  one  ;  that  the  debt  being  the  prin- 
cipal, and  the  mortgage  an  accessory,  the  assignment  of  a  part  of  the 
debt  was  an  assignment  of  the  mortgage,  not  pro  rata^  but  pro  tanU^ 
and  the  assignee  a  purchaser  of  all  the  securities  of  the  assignor,  to  be 
used  by  him  as  freely  and  beneficially  as  by  the  assignor  himself ;  and 
that  the  same  principles  were  applicable  to  assignees  of  separate  parts 
of  the  same  debt. 

16.  It  has  been  already  seen  (p.  385),  that  an  Equity  of  redemption 
is  liable  to  legal  process  for  the  debts  of  the  mortgagor.  On  the  other 
hand,  the  estate  of  a  mortgagee^  before  foreclosure  or  possession  taken 
by  him,  is  not  subject  to  be  taken  upon  execution.  Until  foreclosure, 
it  is  a  mere  chose  in  action,  and  an  incident  attached  to  the  debt,  from 
which  it  cannot  properly  be  separated.  As  distinct  from  the  debt,  the 
mortgage  has  no  determinate  value  ;  and,  if  assigned,  the  assignee's 
rights  must  be  subject  to  the  holder  of  the  personal  security.  And 
the  debt  cannot  be  sold  with  the  mortgage,  it  being  well  settled  that  a 
chose  in  action  is  not  subject  to  sale  on  execution.^ 

17.  These  remarks,  made  by  Judge^  Kent,  seem  to  require  not 
merely  eniry,  hut  foreclosure^  by  the  mortgagee,  to  subject  bis  interest 
to  be  taken  on  execution.  The  case  finds,  however,  that  the  mort- 
gagee had  not  entered,  and  the  question  stated  for  decision  is,  whether 
a  sale  is  valid,  made  "  before  foreclosure,  and  while  the  mortgagor  is 
suff^^d  to  retain  possession."  And  the  learned  Judge  remarks,  that 
wheO'ihe  mortgagee  has  tidcen  possession,  the  rents  and  profits  may 
become  the  subject  of  computation  and  sale.' 

18.  In  Massachusetts  and  Connecticut  it  is  distinctly  decided,  that, 
before  entry,  the  mortgagee's  interest  is  not  subject  to  execution  ;  and 
doubted,  whether  it  is  so  subject  before  foreclosure ;  because,  till  that 
event,  all  the  inconveniences  exist  which  are  applicable  in  the  other 
case.     The  like  decision  has  been  made  in  Kentucky.' 

19.  Notwithstanding  the  principle,  that  the  mortgage  is  merely  in- 
cident to  the  personal  security  which  it  accompanies,  the  Statute  of 
Limitations,  applicable  to  the  latter,  will  not  bar  a  claim  upon  the  for- 
mer. On  the  contrary,  the  recital  of  the  debt  in  the  mortgage  deed 
has  been  held  to  take  the  ibraier  out  of  the  operation  of  the  statute.* 

20.  A  mortgage  was  made  in  1809,  and  recorded.  The  mortgagor 
transferred  the  estate.  The  mortgagee  never  gave  notice  of  his 
mortgage  to  die  purchaser ;  and  in  1821  brought  a  suit  for  the  land, 
and  recovered.* 

21.  But  both  at  law  and  in  Equity,  a  mortgage  is  no  evidence  of  a 

>  Jaolnon  «.  Willard,  4  John.  43-4.  •  lb.  41-2.    lb,  44. 

*  E«ton«.Whitiiw,3Fick.488.  Himttngto]i«.Smitb,4 Conn. 237.  lDBna,94-ia8. 
«  Clark  v.BuU.  2  Root,  329.    Linganv.Hendenon,!  Bland,  282.    (SeelHalst47^. 

•  Diekv.  Baloli,  8  Pet  30. 
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subsistiog  tide  in  the  mortgagee.,  unless  he  has  eatered,  or  thtf  interest 
has  been  paid  or  demanded  within  twenty  years/ 

22.  The  principle,  that  the  personal  security  and  the  accompanying 
mortgage  are  incident  to  each  other,  does  not  apply  to  any  merely 
collateral  security,  obtained  by  the  mortgagor  for  the  benefit  of  the 
estate.  Thus,  the  mortgagee  has  no  claim  to  a  policy,  of  insurance 
upon  the  premises,  to  the  exclusion  of  other  creditors.  It  is  a  more 
personal-  conlraet,  not  attached  or  incident  to  the  mortgage.' 

S3.  It  has  already  been  stated  (p#5284),  that  a  mortgagor  may 
mortgage  his  Elquity  of  redemption,  oty  as  it  is  commonly  expressed, 
make  a  second  mortgage  of  the  land  ;  and  that  a  second  mortgagee 
stands  in  the  place  of  the  mortgagor,  as  to  his  right  of  redeeming  the 
first  mortgage.  And  the  right  in  Equity  of  redeeming  any  number  of 
saceessive  mortgages,  may  be  mortgaged  anew.'  It  seems  to  be  the 
noiyersal  rule  in  the  United  States,  that  mortgages,  like  other  deeds, 
take  effect  m  the  order  of  their  regUtration.  In  England,  upon  the 
same  principle  of  tacking,  by  which  it  has  been  seen,  that  a  mortgagee 
may  insist  upon  payment  of  independent  claims  against  the  mortgagor, 
as  a  condition  of  redemption ;  a  third  mortgagee  may  gain  priority 
orer  a  second  mortgagee,  by  buymg  up  the  fint  mortgage  and  tacking 
it  to  his  own,  thereby  obliging  the  second  mortgagee  to  redeem  both 
in  order  to  redeem  one. 

94.  The  rights  of  a  second  mortgagee  cannot  be  nnpaired  by  any 
tmnsaction,  to  which  he  is  not  a  party,  between  the  first  mortgagee 
and  the  mortgagor;  nor,  on  the  other  hand,  will  such  transaction 
operate  as  an  extinguishment  of  the  first  mortgage,  unless  the  circum- 
stances  plainly  demand  this  construction. 

25.  A  oKMtgaged  to  B,  ^afterwards  to  C,  afterwards  to  D.  B 
and  C  entered  on  the  same  day  lor  condition  broken.  Afterwards  E, 
a  creditor  of  A,  attached  his  equity  of  redemption,  recovered  judgment 
in  the  suit  against  him,  and  subsequently  purchased  and  took  an 
assignment  of  B's  mortgage.  At  the  execution  sale,  E  afterwards 
purchased  A's  equity  of  redemption,  and,  after  tl)e  expiration  of  a 
year  from  such  purchase,  bdieving  and  representing  himself  to  be  the 
absolute  owner  si  fee,  conveyed  with  warranty  to  F.  C,  the  second 
mortgagee,  tendered  to  F  the  amount  due  upon  B's  mortgage,  at  the 
same  time  [H^otesting  that  he  considered  it  as  extinguished,  and  brought 
a  bill  in  Equity  to  redeem.  Held,  1.  That,  although,  by  purchasing 
the  equity  of  redemption,  according  to  the  English  law,  E  might  have 
excluded  intervening  incumbrances,  yet,  as  the  doctrine  of  tacking  is 
here  unknown,  he  acquired  no  such  right.  2.  That  the  right  of  C  to 
fedeem  B's  mortgage  was  not  reduced,  by  the  sale  on  execution,  from 
three  years  to  one  year,  such  abridgment  of  the  right  of  redemption 
being  wholly  confined  to  the  relation  between  the  mortgagor  and  pur* 


>  4  Paige,  443.  *  Colmulna,  4ke.  9.  Lawrence,  10  Pet.  60. 

s  8  Maai.  666. 
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chaser,  md  not  afiecting  the  claims  of  other  mortgagees,  accruing 
before  attachment  of  the  equity,  which  are  not  subject  to  be  impaired 
by  any  transaction  between  the  mortgagor  and  his  creditors.  3. 
That  the  union  of  the  equity  of  redemption  and  the  first  mortgage  in 
the  hands  of  £  did  not  extinguish  the  latter.  Decreed,  that  on  pay- 
ment of  the  sum  due  upon  the  first  mortgage,  F  should  surrender  the 
land,  and  convey  and  release  his  right  as  the  assignee  of  £.^ 

26.  An  assignment  of  the  urior  mortgage  to  a  subsequent  mort- 
gagee, does  not  necessarily  opihite  as  an  extinguishment  of  the  first 
mortgage.  A  mortgagee  leased  the  land.  A  subsequent  mortgagee 
undertook  to  discharge  the  first  mortgage,  paid  the  debt,  and  took  an 
assignment  of  the  first  mortgage  and  the  lease,  for  the  purpose  of  col- 
lecting the  rent.     Held,  no  extinguishment.' 

27.  Where  a  mortgage  is  made  to  several  persons,  to  secure  debts 
due  to  them  severally,  but  giving  a  partial  priority  to  some  over  others ; 
they  are  not  to  be  regarded  as  prior  and  subsequent  mortgagees,  m 
reference  to  their  respective  claims  upon  the  property,  but  as  parties 
to  one  deed,  with  full  notice  of  its  terms. 

28.  To  secure  pre-existing  debts,  a  debtor  mortgaged,  to  three 
creditors.  A,  B  and  C,  who  were  absent  and  ignorant  of  the  transac- 
tion. The  sum  secured  was  $8000,  &  be  paid  in  the  proportion  of 
$2000  to  the  mortgagee  last  named,  and  to  the  first  and  secozhi  $3000 
each.  At  the  date  of  the  mortgage,  the  second  and  third  had  advanced 
the  amount  of  their  respective  claims,  but  the  first  had  not.  He  had 
since,  however,  made  up  the  deficiency  by  further  advances.  The 
property  being  sold  on  execution  under  the  mortgage,  and  the  pro- 
ceeds insufficient  to  pay  the  whole  sum  secured ;  held,  they  should  be 
distributed  according  to  the  sums  expressed  in  the  mortgage ;  that  C 
did  not  stand  as  a  subsequent  mortgagee,  but  the  owner  of  an  interest 
in  common  with  the  others,  and  under  the  same  title ;  that  he  bad 
neither  done  any  act  nor  relinquished  any  right,  in  consequence  of  the 
mortgage,  to  his  own  prejudice ;  and  that,  having  affirmed  the  instru- 
ment in  part,  he  was  bound  by  it  in  the  whole.' 

29.  A  second  mortgagee  succeeds  to  all  the  rights  of  the  mortgagor, 
arising  out  of  any  special  contract  which  the  latter  has  made  with  the 
first  mortgagee,  m  relation  to  the  land.  Thus,  if  the  first  mortgagee, 
having  taken  a  lease  of  the  mortgagor,  covenanting  to  pay  rent,  refiise 
to  pay  the  rent  to  a  subsequent  mortgagee,  when  demanded,  not 
having  paid  it  to  the  mortgagor;  the  subsequent  mortgagee,  when  he 
redeems,  may  compel  the  first  mortgagee  to  account  for  the  profits^  as 
received  towards  the  payment  of  his  prior  mortgage.^ 

30.  Where  one  creditor  has  two  funds,  from  which  he  may  satisfy 
his  debt,  and  another  has  a  subsequent  lien  on  only  one  of  the  fimds, 
the  former  creditor  will  be  compelled  in  Equity  to  resent  to  his  ezcla- 


»  Thompron  v  Chwidler,  7  Gieenl.  377.    (See  ch.  33,  s.  34.) 

•  WiUard  ».  Harvey,  5  N.  H.  258.  »  Irwin  v.  Tkbb,  17  8.  &  R.  419. 

*  NewaU  «.  Wright,  3  Maw.  138. 
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sive  fund,  provided  it  can  be  done  without  injury  to  himself  or  the 
debtor.  Thus,  if  A  mortgages  two  estates  to  B,  and  then  mortgages 
only  one  of  them  to  C,  the  Court  will  order  B  to  take  satisfaction 
from  the  estate  which  is  not  included  in  C's  mortgage,  if  sufficient  for 
the  purpose.  But  where  there  exists  any  doubt  of  the  sufficiency  of 
this  estate,  or  where  the  6rst  mortgagee  is  unwilling-  to  run  the  hazard 
of  obtaining  payment  from  it,  Equity  cannot  take  fiom  him  any  part 
of  his  security  till  he  is  fully  satisfied.* 

31.  In  Georgia  and  South  Carolina,  a  mortgagor  who  makes  a 
second  mortgage,  without  disclosing,  in  writing,  the  existence  of  the 
first  to  the  second  mortgagee,  shall  not  be  allowed  to  redeem.  But  the 
seeond  mortgagee  (whose  deed  is  on  record,  in  Georgia,)  may  redeem 
the  first  mortgage.  In  South  Carolina,  if  a  person  suffer  a  judgment, 
or  enter  into  a  statute  or  recognisance,  binding  his  land,  and  afterwards 
mortgage  it,  without  giving  notice,  in  writing,  of  the  prior  incumbrance, 
unless,  within  six  months  from  a  written  demand,  he  clear  ofif  such 
incumbrance,  he  shall  not  be  suffered  to  redeem.' 


CHAPTER  XXXIU. 

MORTGAGE-ASSIGNMENT,  PAYMENT,  RELEASE,  ETC.  OF  MORT- 
GAGES,  AND  TRANSFERS  OF  EQUITIES  OF  REDEMPTION. 


1.  Mort^^e  cannot  be  assigned  without 

the  debt. 

2.  Asiignment    cannot    prejudice    the 

mortgagor — notice,  &c. 
6.  Mortga^  an  incident  to  the  debt — 
principle  considered— »and  whether 
payment  zevesta  the  estate  in  the 
mortgagor. 
15.  Discharging  mortgage  upon  the  re- 
cofd. 

18.  Release  of  equity — whether  payment. 

19.  Release  of  mortgage — release  m  part. 

23.  I><p0sitofmoney  with  mortgagee — ^no 

payment 

24.  Deatn  of  mortga^r  does  not   turn 

mortgage   into  payment — ^practice 
in  case  oi  insolvency. 


25.  Discharge  of  execution— not  conclu- 

sive of  discharge  of  mortgage. 

26.  Payment  on  mortgage,  cannot  be  ap- 

plied to  other  debts. 

28.  SuDstituting  of  one  security  for  an- 
other, &i, — ^in  general,  no  pay- 
ment of  mortgage. 

34.  Assignment  and  discharge  of  mort- 
gage— when  a  transfer  will  be  con- 
strued as  an  assignment,  and  when 
as  a  discharge. 

53.  Satisfied  mortgage — whether  a  stran- 
ger may  set  it  up. 

55.  Safe  by  mortgagor  with  mortgagee's 
consent. 

57.  Joint  release  to  mortgagee  and  mort- 
gagor. 


1.  A  MORTGAGEE  cannot  transfer  his  estate,  separate  from  the  debt, 
either  absolutely  or  for  security ;  especially  before  it  becomes  absolute 
or  there  has  been  a  foreclosure.' 


1  Evertaon  v.  Booth,  19  John.  486-98. 
*  Aymar  e.  Bill,  6  John.  Cha.  570.    Bat  i 


*  Prince,  161 
(p.  297. 


IBiev.  166-7-8. 
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2.  If  the  mortgagee  assign  his  mortgage,  the  assignee  can  elaiin 
only  what  really  remains  due  upon  it  when  assigned;  not  what 
appears  to  be  due.  For  this  reason,  in  England,  it  is  usaal  to  make 
the  mortgagor  a  party  to  such  assignment.' 

3.  Any  payment  to  the  mortgagee  after  assignment,  bat  before 
notice  of  it,  will  be  effectual  against  the  asrignee;  and  it  is  held,  that 
registration  is  not  sfficient  notice  of  an  assignment  as  against  the  mort- 
gagor, though  it  is  sufficient  to  bind  subsequent  purchasers.' 

4.  Hence  it  appears,  that  all  dealings  with  the  mortgagee,  ejen  in 
his  character  of  mortgagee,  before  notice  of  the  assignment,  are  valid/ 

6.  A  fortiori  is  this  rule  applicable,  where  the  mortgagee  has 
assumed  to  be  absolute  owner  of  the  land,  by  having  purchi»ed  the 
equity  of  redemption.  Hence  if,  after  such  purchase,  he  assign  the 
mortgage  as  a  subsisting  incumbrance,  and  then  convey  the  whole 
estate  to  a  third  person,  Equity  will  not  allow  the  assignee  of  the 
mortgage  to  do  what  the  assignor  could  not  have  done,  by  inter- 
posing  a  dormant  mortgage  to  the  prejudice  of  an  ignorant  purchaser; 
to  do  that  indirectly,  by  a  secret  assignment,  which  he  could  not  do 
directly.* 

6.  In  conformity  with  the  principles  stated  b  the  last  chapter,  it  is 
said,  by  Lord  Mansfield,  that  where  a  debt  is  secured  by  mortgage,  the 
assignment  of  the  debt  or  forgiving  it  will  draw  the  land  after  it, 
though  the  debt  were  forgiven  only  by  parol ;  that  whatever  woidd 
give  the  money  will  carry  the  estate  in  the  land  along  with  it  to 
every  purpose,  and  that  the  estate  in  the  land  is  the  same  thing  as 
the  money  due  upon  it.  Upon  a  similar  principle,  a  simple  contract 
debt  has  been  held  not  to  acquire  the  character  of  a  specialty,  ia 
consequence  of  being  secured  by  mortgage.* 

7.  These  remarks,  however,  are  to  be  considered  as  rather  illustra- 
tive of  the  general  qualities  of  a  mortgagee's  estate,  than  as  literally 
true  under  all  circumstances.*  It  seems  to  be  only  where  the  condi- 
tion of  a  mortgage  is  performed  strictly  at  the  HmCf  that  the  title  will 
ipso  focto  revest  in  the  mortgagor.  If  the  debt  be  paid  after  the  day, 
the  mortgagee  becomes  a  trustee  in  Equity,  and  may  be  compelled  by 
a  bill  to  reconvey ;  the  necessity  for  which  shows  that  the  legal  tide 
is  in  him.  So  a  term  becomes  absolute,  and  must  be  sunrendi«ed  or 
assigned. 

8.  The  mortgagor  cannot  have  trespaes  against  the  nKHtgagee  or 
any  one  holding  under  him,  though  the  debt  have  been  paid.' 

9.  In  case  of  ancient  mortgages,  a  reconveyance  may  be  presamed.^ 

10.  Upon  the  point,  however,  whethet  mere  payment  of  the  debt 


>  Matlhews  ».  Wallwrn,  4  Ves.  jr.  118. 

•  WiUiajna  v,  SorreU,  4  Ves.  jr.  389.    6  John.  Cha.  428.  *  lb.  437. 
«  James  o.  Johnsoo,  6  John.  Uha.  4S7. 

»2Barr.978.    See  1  Halst.  473. 

*  Howe  V,  Lewis,  14  Pick.  329.  ^  3  Cndie,  86. 
^  See  Jndge  Wilde's  criticism  npon  them.    (17  Mamu  404.) 


Digitized  by  VjOOQ IC 


Ckft^  ZXXm.]     Mgr^fJ^g^^Arngmeni,  PaymaU,  tfc.         803 

wiU  revest  the  estate  in  the  mortgagor,  there  seems  to  be  a  conflict  of 
the  American  authorities.' 

IL  In  Maine  and  Massachusetts,  after  payment  of  the  mortgage 
debt,  the  mortgagee  cannot  maintain  a  writ  of  entry  for  the  land,  for 
the  reason,  that  in  such  case  he  could  not  recover  the  conditional 
judgmeni  provided  by  statute.  But,  on  the  other  hand,  the  mortgagor 
cannot  maintain  this  action  against  the  mortgagee,  the  latter  being  in 
possession.  His  only  remedy  is  by  a  bill  in  Equity."  These  points 
will  be  fuither  ccmsidered  hereafter. 

18.  In  New  Hampshire  and  Maryland,  a  tender,  even  after  condi<» 
tion  broken  retests  the  estate  in  the  mortgagor.  The  statute,  in  New 
Hampshire,  provides  for  a  redemption,  within  one  year  aft^  entry  for 
condition  broken,  and  that  the  mortgage  sl^ll  become  '^  utterly  void." 
Nor  is  this  construction  controlled  by  other  provisions,  that  the  mort- 
gagee shall  release  upon  the  record,  and  that  money  tendered  shall  be 
paid  imp  Court ;  because  these  apply  equally  to  a  tender  before  breach 
of  condition,  and  are  designed  merely  to  perpetuate  the  evidence  of 
paymeni  in  favor  of  the  mortgagor.' 

13.  In  New  York  it  is  held,  that,  even  in  case  of  ckatteb,  a  teqder 
after  forfeiture  will  not  revest  the  tide  in  the  mortgagor;  but  a  tender 
and  acceptance  will.  But  an  acceptance  of  a  part  of  the  debt  will 
not  have  this  effect.^ 

14.  Chancery  will  decree  satisfaction  of  a  mortgage  which  has  been 
paid,  so  that  it  may  be  cancelled  on  the  record.* 

15.  In  Massachusetts,  Vermont,  South  Carolina,  Indiana,  Pennsyl- 
vania, Illinois,  Rhode  Island,  Delaware,  New  Hampshire*  and  Alaba- 
ina,  statutory  provision  is  made,  for  dischargbg  mortgages  upon  the 
margin  of  the  public  record.* 

16.  In  Pennsylvania,  Illmois  and  Alabama,  the  mortgagee  riiall 
enter  such  discharge  in  three  months  from  demand,  under  penalty  of 
forfeiting  a  sum  not  e;cceeding  the  whole  debt.  .In  South  Carolina, 
m  three  months  from  demand  of  any  party  interested  in  the  estate,  un- 
der penalty  of  one  half  the, debt.  In  Rhode  Island,  Vermont  and 
New  Hamphire,  in  ten  days  from  'demand ;  in  Massachusetts,  seven 
days ;  «  Delaware^  sixty  days ;  under  penalty  of  paying  all  damage, 
or,  in  Delaware,  a  fixed  sum,  with  treble  costs  in  Rhode  Island  and 
Vermont.  And  the  same  provision  is  made,  in  the  latter .  States,  in 
case  of  a  refiisal  to  execute  a  release  of  the  mortgage.    The  statute, 

>  Jftckson  V.  Davis,  18  John.  7.   «.  BronBon.  19,  325.   1  S.  &  R.  312.   1  Hakt 

«1.    3  Har.  A  M'Henry,  17.  * 

*  Wade  V.  Howard,  11  Pick.  397.  Maw.  8.  J.  C.  Got.  T.  Middkfez,  1836.  3  Har. 
&MoH.17.    Yoaev.  Hardy,dGt«enl.322     17  Man.  419. 

>  Swett  «.  Hon,  1  N.  H.  332.    3  H.  A  MeHen.  17. 

«  Patchin  «.  Pierce,  13  Wend.  61.  •  Kelloffff  v.  Wood,  4  Paige,  578. 

•  Purd.  Dig,  196.  Maaa.  Rev.  St  408.  1  Verm.  L.  lSl-5.  Aik.  Dig.  94.  S.  C. 
St  Dee.  1817!  p.  36.  Ind.  Rev.  L.  373.  Elin.  Rev.  L.  510.  R.  I.  L.  305-6.  Del. 
Rev.  L.  1839, 93. 


After  payment  or  tender,  the  Court  may  dtoctee  a  diacharge,  and  a  copy  of  the 
deeree  ahall  be  recorded.  . 
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however,  is  not  to  impair  the  effect  of  any  other  legal  discharge^  pay* 
ment,  satisfaction  or  release,  in  Rhode  Island. 

17.  In  Indiana,  the  register  of  deeds  may  discharge  a  mortgage,  on 
the  exhibition  of  a  certificate  of  payment  or  satisfaction,  signed  by  the 
mortgager  (qu.  mortgagee  ?)  or  his  representative,  and  attached  to  the 
mortgage,  which  shall  be  recorded.  A  similar  provision  in  New 
York.* 

18.  Where  a  mortgagor  releases  his  eqnity  of  redemption  to  the 
mortgagee  by  warranty  deed,  made  for  full  consideration,  this  is  pre- 
sumed to  be  a  payment  of  the  mortgage  debt,  unless  there  be  clear 
proof  to  the  contrary ;  and  the  presumptioil  is  strengthened  by  the 
lapse  of  more  than  six  years  from  the  purchase.' 

19.  Whether,  by  a  purchase  of  the  equity  of  redemption  in  a  part 
of  the  land,  the  mortgage  is  not  extinguished  as  to  the  whole;  upon 
the  principle  that  a  contract  cannot  be  apportioned,  and  in  analogy 
with  the  well«settled  rule  as  to  a  purchase  6f  part  of  the  land  from 
which  a  rent-charge  issues ;  has  been  suggested  as  a  questionable 
point." 

'  20.  It  has  been  said,  in  Vermont,  that  a  release  of  the  equity  of 
redemption  to  the  mortgagee  doe?  not  strengthen  his«legal  title.  But 
in  South  Carolina,  although  the  mortgagor  is  expressly  declared  to  be 
legal  owner  of  the  land,  a  release  to  the  mortgagee  will  give  him  the 
whole  estate.* 

21.  A  formal  release  by  the  mortgagee  of  a  part  of  the  land  from 
the  mortgage  does  not  discharge  the  rest  of  the  land.^ 

22.  The  depositing  of  money  with  the  mortgagee,  accompanied 
with  the  note  of  a  third  person,  upon  payment  of  which  the  money  is 
to  be  restored,  does  not  constitute  payment. 

23.  A  mortgagor  sold  the  land,  receiving  in  payment  the  pur- 
chaser's note,  and  agreeing  to  extinguish  the  mortgage.  He  delivered 
the  note  to  the  mortgagee,  with  an  agreement,  that  if  paid,  the  pro- 
ceeds should  pay  the  mortgage ;  and  he  also  left  the  sum  due,  with 
the  agreement  that  it  should  not  be  applied,  but  merely  to  stop  the 
interest.  The  mortgagee  receipted  for  the  money.  The  note  was 
not  paid.  Held,  these  facts  did  not  constitute  a  payment  of  the  mort- 
gage.' 

24.  The  death  of  a  mortgagee  does  not  have  the  effect  of  turning 
the  mortgage  into  payment  of  the  debt,  wholly  or  pro  tanto.  Hence, 
in  New  Hampshire  and  Connecticut,  where  a  mortgagor  dies  insolvent, 
the  course  is  to  have  the  whole  debt  allowed  by  the  commissioners  of 
insolvency,  and  after  receiving  his  dividend,  the  mortgagee  shall  hold 
the  land  for  the  balance.  Nor  will  the  fact,  that  the  mortgagee  has 
purchased  the  equity  of  redemption  make  any  difference.     But  in 

»  1  N.  T.  Rev.  St.  761.    Ind.  St.  1836,  64. 

*  Burnet  v.  Deimbton,  5  John.  Cha.  35.    lb.  214. 

*  Junes  V.  Johnton,  6  John.  Cha.  426. 

«  EUithorp  V.  Dewing,  1  Chip.  141.    I  firev.  177.    3  M'Cord,  302. 

*  Culp  e.  Fisher,  rWaits,  494.  •  Hbwe  «.  Lewis,  14  Pick.  329. 
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• 
Madsaefattsetts  the  praetice  is,  to  allow  the  mortgagee  only  the  excess 
of  the  debt  over  the  value  of  the  mortgage.  This  is  in  analogy  with 
the  English  practice  in  cases  of  bankruptcy.  And,  in  England,  the 
mortgagee  will  be  allowed  to  prove  against  the  estate  of  the  deceased 
mortgagor,  only  what  remains  due  after  a  sale  of  the  land.' 

35.  Where  a  mortgagee  recovers  judgment  upon  the  debt  secured 
by  the  mortgage,  and  gives  a  receipt,  acknowleding  full  satisfaction, 
ijpon  the  execution  issued  on  such  judgment ;  this  is  not  conclusive 
evidence  of  a  payment  and  discbarge  of  the  mortgage.  Thus,  where 
on  the  day  previous  to  the  giving  of  such  receipt,  the  judgment-debtor 
conveyed  his  equity  of  redemption  to  a  third  petson,  who,  on  the  same 
day  the  receipt  was  given,  conveyed  it  to  the  mortgagee ;  hdd,  the 
payment  of  the  judgment  must  be  construed  only  as  an  intended  con- 
firmation of  the  mortgagee's  title ;  because  the  supposition  of  the  pay*, 
ment  of  any  money  would  invdve  the  absurdity,  that  either  the  mort^ 
gagor  or  his  assignee  released  all  his  interest,  at  the  very  moment 
when  the  money  to  redeem  the  land  was  paid  to  the  person  taking 
the  release.*  • 

26.  Where  money  is  paid  by-  one  per^n  interested  in  an  equity  of 
redemption,  to  obtain  a  partial  release  of  the  mortgage,  such  payment 
shall  be  appUed  to  the  benefit  of  others  interested  in  the  equity,  and 
not  to  independent  claims  held  by  the  mortgagee. 

27.  A  mortgaged  to  B  two  distinct  parcels  of  land,  and  afterwards 
conveyed  one  of  them  to  C  and  the  other  to  D.  B  released  to  D,  for 
«  certain  sum,  the  land  transfeited  to  him.  C  afterwards  tendered  to 
B  a  sum  which,  with  the  amount  paid  by  D,  was  equal  to  the  whole 
debt  due  ;  but  B  claimed  the  right  to  apply  the  sum  paid  by  D  to  an 
independent  debt,  which  he  held  against  the  mortgagor.  Held,  A 
might  redeem  the  estate.' 

28.  A  mortgage  being  given  as  security  for  a  debty  and  not  merely 
fer  any  particular  evidence  of  debt^  the  general  rule  is,  that  nothing 
but  actual  payment  of  the  debt  will  operate  as  a  discharge  of  the 
mortgage.  Thus,  where  the  mortgage  is  given  to  secure  a  note,  which 
18  afterwards  cancelled,  and  a  new  one  substituted,  the  mortgage  will 
stand  as  security  for  the  new  note.^  This  deciskm  was  founded  in 
part  upon  the  principle,  that  the  giving  of  a  note  is  no  payment  of  a 
prior  debt.* 

S9.  In  Massachusetts,  where  a  note  is  held  to  he  prima  facie  pay- 
ment of  a  debt,  a  new  note,  substituted  for  an  old  one  which  was  se- 
cured by  mortgage,  though  given  to  an  assignee  of  the  mortgage,  will 
be  subject  to  the  same  security,  if  not  mtended  as  payment;  as  be- 


>  Amory  v.  Francis,  16  Mass.  306.    Greenwood  9.  Taylor,  1  Roe.  &M.  186. 

>  Perkins  9.  Pitta,  11  Maaa.  125. 

>  Hicka  V.  Binffham,  11  Mass.  300. 

«  Elliot  V.  Sleeper,  3  N.  H.  6fiS.    9  Maaa.  947. 
•  a  N.  H.  587. 
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tween  the  mortgagee  and  mortgagor,  or  parties  elakning  under  them. 
Whether  in  relation  to  purchasers  from  the  mortgagor,  quJ 

30.  A  mortgaged  land  to  B,  to  secure  the  amouni  of  a  certain  note, 
vhich  he  afterwards  took  up,  and  gave  a  new  one.  C  purchased  the 
land  bona  fide  from  A,  who  delivered  to  him  the  original  note,  which 
he  had  taken  up.  C  brought  a  bill  in  Equity  against  B  for  a  convey- 
ance free  from  his  mortgage ;  but  the  bill  was  dismissed.* 

31.  A  mortgaged  to  B.  C,  a  creditor  of  A,  afterwards  summoned 
him  in  a  trustee  process  against  B,  recovered  judgment  against  A,  and 
committed  him  upon  execution,  but  afterwards  released  him.  B 
brings  ejectment  upon  the  mortgage.  Held,  these  &cts  constituted 
no  defence  to  the  action.' 

32.  Nor  will  the  giving  of  new  security  for  the  mortgage  debt  ope- 
rate to  discharge  the  mortgage,  though  it  be  of  a  higher  nature  than 
the  original  security — as  a  recogm$ance  for  a  simple  contract.^ 

33.  But,  it  seems,  where  a  judgment  has  been  recovered  upon  the 
debt,  a  release  of  the  judgment  will  discharge  the  mortgage.^ 

34.  It  is  »  question  of  very  frequent  occurrence,  whether,  under  the 
particular  circumstances  of  li  case,  the  transfer  of  a  mortgage  shall  be 
construed  as  an  assignmenty  by  which  the  mortgage  is  preserved  as  a 
lien  or  incumbrance  upon  the  land  ;  or  as  a  disci^rge  or  exiinguuhr^ 
menty  which  relieves  the  land  from  incumbrance  and  lets  in  other  and 
before  posterior  claims. 

35.  Upon  the  principle,  that  an  equitable  merges  in  the  legal  title, 
where  both  become  vested  in  the  same  person ;  if  the  holder  of  an 
Equity  of  redemption  pay  and  take  an  assignm^t  of  the.  mortgage, 
the  latter  is  extmguished,  unless  he  has  some  beneficial  interest  in 
keeping  it  alive.  A  Court  of  Equity  will  keep  an  incumbrance  alive 
or  consider  it  extinguished,  as  will  best  serve  the  purposes  of  justice, 
and  the  actual  and  just  intention  of  the  party.*  A  Court  of  Equity 
will  sometimes  hold  a  charge  extinguished,  where  it  would  subsist  at 
law  ;  and  sometimes  preserve  it,  where  at  law  it  would  be  merged. 
With  reference  to  the  party  himself,  it  is  of  no  sort  of  use  to  have  a 
charge  on  his  own  estate ;  and  where  this  is  the  case,  it  will  be  held 
to  sink,  unless  something  shall  have  been  done  by  him  to  keep  it  on 
foot.  In  the  case  of  an  infant^  entitled  to  the  estate  and  also  to  a 
charge  upon  it,  the  Court  will  keep  the  rights  distinct,  if  it  be  deemed 
most  beneficial  for  the  infant.  But  Equity  will  not  recognise  as  a 
beneficial  purpose,  the  enabling  a  mortgagee,  after  he  has  purchased 
the  Equity  of  redemption,  at  some  future  time  to  assign  the  mortgage, 
lying  dead  in  his  possession,  to  a  creditor,  instead  of  giving  a  new 


1  Watkins  V.  HUl,  8  Pick.  522. 

»  Boltes  V.  Chaunoey,  8  Conn.  390.  »  Cwy  v.  Prentiss,  7  Mass.  { 

«  Davis  V.  Mavnard,  9  Mass.  247. 

•  U  Mass.  125.  •  6  John.  Chft.  395. 
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martgBge.  On  the  coDtmry^  this  parpose  is  pregnant  with  fraud  and 
imposition^ 

36.  August  90,  1800,  A  mortgaged  to  B  to  secure  payment  of 
$2500  in  one  year.  In  1801,  C,  a  creditor  of  A,  caused  his  Equity 
<^  redemption  to  be  sold  on  execution,  and  became  himself  the  pur- 
chaser. In  Decembw,  1806,  C  paid  and  took  an  assignment  of  B's 
bond  and  nuMtgage,  and  in  January,  1811,  conveyed  the  whole  estate 
to  D  for  $7500,  with  warranty  against  incumbrances,  he.  In  March, 
1810,  C  assigned  the  bond  and  mortgage  to  E  to  secure  $3500. 
The  assignment  was  adenowkdged  after  the  deed  to  D,  and  D  in  his 
answer  (probably  to  a  bill  for  foreclosure),  stated  his  belief  that  it 
was  made  after  the  deed  to  him.  Held,  it  was.die  intention  of  C  to 
extinguish  the  mortgage,  inasiQUch  as  he  could  have  no  object  in  keeping 
it  alive,  and  the  bill  was  dismissed.' 

'  37.  On  the  other  hand,  when  the  transfer  to  the  mortgagor  is  ex- 
pressly designed  to  efiect  another  object,  it  will  not  operate  as  an  ex- 
tinguishment. 

38.  A  mortgaged  to  B  and  to  C.  D  afterwards  extended  an 
execution  upon  the  Equity  of  redemption.  B  and  C  entered  into  an 
agreement  with  A,' that  the  land  should  be  sold,  and  the  proceeds  ap- 
plied, first  to  their  mortgages,  then  to  the  execution  of  D.  The  land 
was  sold  accordingly  to  E,  who  paid  the  mortgage  debts  and  the 
balance  of  the  proceeds  to  D.  D  was  privy  to  the  arrangement.  B 
acknowledged  upon  the  records  satisfaction  of  his  mortgage,  and  C  re- 
leased to  A  all  his  right  in  the  land.  On  the  same  dax>  A  conveyed 
with  warranty  to  E.  Held,  without  reference  to  D's  knowledge  of 
Ae  transaction,  the  effect  of  it  was,  to  make  E  substantiaUy  the  as- 
signee of  B  and  C,  A  being  a  mere  instrument  for  effecting  the  as- 

-signment ;  and  that  D  was  not  entitled  to  the  land,  without  paying  the 
mortgages  to  E.* 

39.  A,  being  a  first  mortgagee,  made  a  lease  of  the  land  to  B.  C, 
a  subsequent  mortgagee,  undertook  to  discharge  the  first  mortgage^ 
paid  the  debt,  and  took  an  assignment  of  the  mortgage  and  lease,  for 
the  purpose  of  enabling  him  to  collect  the  rent.  Held,  no  extin- 
guishment of  the  mortgage.* 

40.  But  it  has  been  held,  that  where  a  purchaser  of  the  Equity  of 
redemption  takes  an  assignment  of  the  debt  for  which  the  mortgage 
was  given  as  security,  the  effect  is  the  samie  as  if  the  mortgagor 
himself  had  done  it,  and  the  debt  is  to  be  considered  a^  paid. 

41.  A  gives  to  B  a  note  and  mortgage,  and  then  conveys  the  land 
Co  C.     C  pays  B  the  amount  due  him,  takes  an  assignment  of  the  se- 


'  18  Ye«.  jr.  384.    2  Ves.  jr.  261.    6  John.  Cha.  425. 

*  Gardner  v.  Aftor,  3  John.  Chan.  53. 
>  Marsh  v.  Rice,  1  N.  H.  167. 

*  Waiard  «.  Harvey,  5  N.  H.  252. 
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earities,  and  then  brings  a  soit  against  A>  in  the  name  of  B,  opon  the 
note.     Held,  the  action  would  not  lie.^ 

4S«  Where  a  prior  incumbrancer  contiaets  for  a  purchase  of  the 
land  in  discharge  of  his  debt,  and  assumes  the  payment  of  a  snbse^ 
queot  mortgage  as  a  part  of  the  consideration,  such  purchase  will  ope« 
vate  as  an  extinguishment  of  his  mortgage,  and  give  prioritj  to  the 
subsequent  mortgagee. 

43.  A  mortgaged  to  B,  then  to  C,  and  dien  charged  the  land  with 
another  debt  to  B.  A  and  C  afterwards  entered  into  an  indeotuie, 
which  set  forth,  that  C  had  agreed  for  an  absdute  purchase  of  the  land 
for  a  certain  sum,  being  the  amount  of  all  the  debts,  out  of  which 
he  was  to  pay  a  certain  part  to  the  firzt  mortgagee^  and  retain  the 
balance  in  satisfaction  of  bis  debt*  In  consideration  of  the  sum 
named,  being  the  amount  of  B's  two  claims,  the  peytnent  of  which 
C  asnaned^  and  of  C's  own  debt,  A  oonveyed  the  Equity  of  redemp- 
tion, subject  to  the  mortgage  and  charge  of  B,  to  C,  and  C  cove* 
nanted  to  pay  B.  Held,  C's  debt  was  hereby  extinguished,  and  thai 
B  might  maintain  a  bill  for  foreclosure  upon  both  his  mortga^Bs, 
without  paying  it.' 

44.  Another  general  principle  on  this  subject  has  been  tbus^  stated. 
When  he  who  has  the  right  to  redeem  pays  the  mortgage  money,  the 
mortgage  is  discharged,  because  he  becomes  absolutely  seised-^ie 
pays  his  own  debt  on  hb  own  account.  The  mortgage  is  extin- 
guished, because  the  debt  is  paid  by  the  real  debtor  to  the  creditor^ 
But  where  one  owns  only  part  of  the  land,  as  he  might  pay  the 
whole  and  call  for  contribution,  so  be  may  buy  in  the  mortgage.* 

45.  If  a  mortgagor  is  appointed  executor  of  the  mortgagee,  such 
appointment,  and  a  subsequent  conreyanee  of  the  land  by  the  fofmer, 
will  operate  as  an  extinguishment  of  the  mortgage. 

46.  A  mortgaged  land  to  B,  his  father,  as  security  for  a  bond.  B 
died  before  condition  broken,  having  appointed  A  his  executor.  A 
mortgaged  the  land  to  C,  with  the  usual  covenants  of  wanaoty,  and 
C  assigned  the  mortgage  to  D.  Afterwards,  A,  as  executor,  assigned 
his  own  mortgage,  given  to  B  in  his  life^time,  and  the  accompaoyiog 
bond,  to  E ;  and  E,  in  a  suit  upon  the  mortgage  against  A  in  bis 
natural  capacity,  recovered  possession  of  the  land.  D  brings  a  suit 
for  the  land  against  E.  Held,  whether  the  mortgage  given  by  A  was 
extinguished  by  his  appointment  as  executor  or  not,  it  was  extin- 
guished by  his  conveyance  to  C* 

47.  A  deed  of  quitclaim,  given  by  the  mortgagee  to  a  purchaser  of 
the  Equity  of  redemption,  in  which  he  covenants  only  Against  the  acts 
of  those  claiming  under  himself,  may  operate  as  an  assignment  of  the 
mortgage.* 


>  Emton  9.  George,  2  N  H.  300.  •  Brown  e.  Stead,  5  Sim.  535. 

*  Taylor  v.  Baaaett,  3  N.  H.  298.  «  Ritchie  v.  Williama,  U  Maat.  50. 

»  Hunt  9.  Hniit,  14  Piek.  374.    15  Pick.  82. 
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48.  It  has  been  held  ki  Massacbusetu,  that  where  a  wife  joined 
her  husband  in  a  mortgage,  and  a  purchaser  of  the  Equity  of  redemp- 
tion from  the  administrator  of  the  mortgagor,  paid  the  sum  due,  and 
the  mortgage  was  discharged  upon  the  record ;  the  widow  was  not 
thereby  let  in  to  her  dower^  the  discbarge  having  the  effect  to  pass 
Me  legal  interest  to  the  holder  of  the  Equity,  and  thus  Testing  the 
whole  estate  in  him.' 

49.  But  this  doctrme  has  been  since  overruled,  and  such  discharge, 
made  by  the  mortgagee  to  an  execution  purchaser  of  the  Equity,  held 
an  extinguishment  of  the  mortgage,  which  let  in  the  widow  to  heor 
dower/ 

50«  The  purchaser  of  an  Equity  of  redemption  at  an  execution 
tale,  who  afterwards  takes  an  assignment  of  the  mortgage,  may  recover 
possession  of  the  land  by  a  suit  commenced  before  the  expiration  of 
the  year  within  which  the  mortgagor  has  a  right  to  redeem,  although 
neither  such  purchaser  nor  the  mortgagee  ever  entered  on  the  land* 
Held,  there  was  no  merger  of  the  mortgage.' 

51.  A  and  B,  tenants  in  common,  mortgaged  to  C  and  D  to  secure 
4^400.  Afterwards,  their  Equity  of  redemption  was  sold  to  E,  upon 
an  execution  in  favor  of  another  creditor.  C  and  D  recovered  a 
judgment  for  possession  of  the  land ;  and  afterwards  C  conveyed'  all 
bis  interest  m  the  land  to  E,  and  E  conveyed  one  half  of  the  right  in 
Equity  of  A  and»B,  which  he  had  purchased  at  the  execution  sale,  to 
F.  Subsequently,  the  execution  in  the  suit  of  C  and  D  was  served 
by  delivering  possession  of  the  land  to  the  parties  entitled.  After^ 
wards,  E  bonveyed  to  D  all  his  interest  m  the  land,  thereby  uniting 
in  D  the  titles  of  mortgagor  and  mortgagee  of  half  the  land.  This 
conveyance  F  treated  as  payment  of  one  half  of  the  debt ;  and,  having 
tendered  the  amount  of  the  other  half,  he  brought  a  bill  in  Equity 
•gainst  D  to  redeem.  Held,  as  D  purchased  only  a  moiety  of  the 
Equity  of  redemption,  only  a  moiety  of  the  mortgage  could  be  held  as 
extinguished  ;  that  the  recovery  of  a  judgment  upon  the  mortgage  by 
C  and  D,  being  previous  to  D's  acquiring  any  interest  in  the  Equity; 
wtB  no  indication  of  his  intentions  as  fo  an  extinguishment  or  other- 
wise ;  and  that,  as  there  was  nothing  to  show  that  D  would  in  any 
way  gain  by  keeping  alive  a  moiety  of  the  mortgage,  it  should  be 
held  extinguished.^ 

52.  Where  a  mortgagor  executes  a  release  of  the  equity  of  redemp- 
tion to  the  mortgagee,  and  receives  from  him  the  note  secured  ;  this 
does  not  extinguish  the  mortgagee's  title  under  the  mortgage,  or  his 
right  to  recover  damages  for  breach  of  the  covenants  of  warranty  con- 
tained therein.     The  fact  that  the  mortgage  deed  contains  such  cove- 


>  Popkin  V.  Bumstead,  8  Maas.  491. 

*  Eaton  V.  Simonda,  14  Pick.  98.  ,    *  Tattle  v.  Brown,  14  Pick.  &14. 

«  Freeman  e.  Paul,  3  Greenl.  260. 
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nants,  wlule  the  deed  of  release  does  not,  oonstitutes  a  sufficient 
ground  for  keeping  the  mortgage  alive.* 

53.  It  is  the  general  rule,  that  a  Coart  of  law  will  not  permit  an 
outstanding  satisfied  mortgage  to  be  set  up  against  the  mortgagor.  But, 
as  the  legal  title  is  not  technically  released  by  receiving  the  money, 
this  rule  must  be  founded  on  an  equitable  control  by  courts  of  law 
over  parties  in  ejectment;  and  is  therefore  subject  to  exceptions^ 
where  equity  so  demands. 

54.  Land  was  sold  by  trustees,  for  payment  of  the  debts  of  one 
deceased.  The  land  was  mortgaged  by  him  before  his  death,  and  the 
mortgagee  brbgs  ejectment  upon  the  mortgage,  against  the  trustees 
and  die  heirs  of  the  mortgagor.  The  purchaser  had  received  no  deed 
fitxn  the  trustees,  and  therefore  gained  no  legal  title,  but  he  had  paid 
most  of  the  purchase  money.  The  mortgagee  having  obtabed  a 
decree  for  foreclosure  and  sale,  the  purchaser,  with  the  consent  and  m 
presence  of  one  of  the  trustees,  paid  the  whole  amount  due  upon  the 
mortgage ;  the  sum  being  considered  as  part  of  the  purchase  money, 
due  under  the  sale  made  by  the  trustees.  The  mortgagee  gave  the 
purchaser  a  receipt,  and  an  order  to  enter  the  suit  '^  settled,"  which 
was  done.  In  an  action  of  ejectment  by  the  heirs  of  the  mortgagor 
against  the  purcbstser,  held,  although  a  stranger  could  not  set  up  a 
mortgage,  satisfied  by  the  mortgagor,  to  defeat  his  title ;  yet  he  might 
thus  use  a  mortgage  bought  in  by  himself;  that,  in  this  case,  the  pur- 
chaser owning  the  equitable  estate,  and  having  paid  off  the  mortgage 
on  his.  own  account,  the  incumbrance  belonged  to  him,  and  the  mort-' 
gagor  could  not  have  demanded  a  reconveyance  from  the  mortgagee; 
and  that  the  action  would  not  lie.' 

55.  Where  a  third  person  purchases  mortgaged  property,  nommally 
as  fix)m  the  mortgagor,  but  really  from  the  mortgagee,  or  with  his  con- 
currence and  by  his  request ;  the  latter  will  not  be  allowed  to  set  up 
a  title  under  his  mortgage. 

56.  A  mortgages  to  B,  to  secure  the  purchase  money  of  property 
bought  from  B.  Afterwards,  A  being  unable  to  pay  the  purchase 
money,  application  was  made  to  C,  with  the  knowledge  and  by  the 
desire  of  B,  who  himself  wrote  to  C  on  the  subject,  to  buy  a  portion 
of  the  property  at  an  advanced  price  from  B.  C  accordingly  bought 
it,  and  paid  the  price;  but  the  receipts  were  expressed  to  be  on 
account  of  A's  debt  to  B.  Before  the  purchase  was  completed,  B 
expressed  to  C  his  perfect  confidence  in  his  fulfilling  his  engagements. 
Most  of  the  property  was  delivered  to  C  with  B's  consent,  and  a  part 
of  it  by  B  himself.  The  portion  remaining  in  B's  hands  having  been 
sold  at  a  reduced  price,  and  his  debt  against  A  being  therefore  un- 


1  Lockwood  V.  StardeTftnt,  6  Conn.  374.  (Baldwin  v.  Norton,  2  Conn.  161.  Mv- 
■haU  V.  Wood.  5  Verm.  250.*    15  Pick.  453.) 

>  Peftz  V.  C4vke,  5  Pet  481. 

*  The  marginal  note  states  that  the  release  of  the  equity  was  by  a  warrantee  deed ; 
but  the  case  does  not  so  find. 
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satisfied ;  B  claimed  to  bold  tbe  part  coavejed  to  C,  under  his  mort- 
gage from  A.  C  files  a  bill  for  a  perpetual  injunction  against  this 
claim.  Held,  B  was  a  party  to  the  contract  between  A  and  C,  and 
the  portion  of  the  property  sold  to  C  was  discharged  from  the  mort- 
gage.' 

57.  Where  a  release  of  a  mortgage  is  made  to  distinct  parties,  it 
will  take  efik^t  according  to  their  respective  interests  in  the  ftad, 
independent  of  such  mortgage. 

58.  A  mortgaged  land  to  B.  Afterwards,  A  and  B  joined  m  mort- 
gaging to  C.  C  entered  {x  condition  broken,  but,  before  tbe  three 
years  requisite  for  foreclosure  had  elapsed,  according  to  a  previous 
agreement,  tendered  a  release  of  his  mortgage,  which  they  refused  to 
receive,  until  five  years  had  passed  from  C's  entry.  Held,  the  release 
reinstated  A  and  B  in  their  fcurmer  relation  of  mortgagor  and  mort- 
gagee, as  If  the  mortgage  to  C  had  never  been  made.' 


CHAPTER  XXXIV. 


MORTGAGE— PAYMENT  OF,  FROM  WHAT  FUND. 


1.  Debt  i>aid  from  the  fund  benefitted— 

executor  and  heir. 
9.  Mortgage  by  father  and  aon. 
3.  Devised  lands.  ' 

6.  Personal  estate  may  be  expressly  ex- 

empted. 

7.  Exceptions  to  the  role  of  Implying  the 

personal  estate. 


8.  Rule  in  New  York. 

9.  In  Pennsylvania. 

10.  Purchaser  of  personal  estate  not 

liable. 

11.  Recapitulation  of  cases. 

41.  Application  of  payments  in  Equity. 


1.  It  is  a  rule  in  Equity,  that  where  a  person  dies,  leaving  a 
variety  of  funds,  one  of  which  must  be  charged  with  a  debt ;  it  shall 
be  paid  out  of  that  fund  which  received  the  benefit.  Hence  the 
personal  estate,  in  the  hands  of  the  executor,  shall  be  applied  to  dis- 
charge a  mortgage  upon  the  real  estate  in  the  hands  of  the  heir; 
because  the  money  borrowed  went  to  increase  the  personal  estate. 
And  it  is  immaterial,  whether  there  b  any  personal  obligation  for  pay- 
ment of  the  money  or  not,  because  there  was  a  debt  contracted  by 
the  borrowbg.* 


A  Skhnring  v.  NeniVille,  3  Des.  IM. 
»SCniiie,  146-7. 


>  fiayliei  9.  Bussey,  6  Gteenl.  153. 
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2.  If  si  fftther  and  son  join  in  a  mortgage  of  the  fadier's  land,  with- 
out  covenant,  the  father  receiving  the  money,  and  the  son  conveying 
for  a  nominal  consideration ;  the  real  assets  of  the  father  will  not  be 
charged  in  the  hands  of  the  son,  an  heir  not  being  bound  even  by  an 
express  obligation,  unless  specially  named ;  nor  the  real  or  personal 
assets  of  the  son,  who  had  received  no  part  of  the  money  borrowed.' 

^«  The  principle  above  stated  requires  the  discharge  of  a  mortgage, 
upon  lands  devised  as  well  as  those  descended,  out  of  the  personal 
estate  of  the  testator.* 

4.  The  personal  estate  is  liable  to  die  payment  of  a  mortgage  debt, 
though  the  land  is  devised  subject  to  the  incumbraneey  or  the  personal 
estate  bequeathed,  or  the  land  expressly  charged  with  payment  of 
debts,  or  the  real  estate  limited  in  trust,  either  m  fee  or  for  a  tenn,  for 
payment  of  debts.  The  principle  upon  whieh  this  rule  is  founded  will 
be  particularly  considered  hereafter."  * 

5.  If  the  personal  estate  is  deficient,  a  mortgage  shall  be  discharged 
from  the  proceeds  of  land  devised  for  payment  of  debts.^  Where  a 
mortgaged  estate  is  devised,  and  another  estate  descends  to  the  heir, 
the  latter  shall  be  applied  in  payment  of  the  mortgage.*  This  point 
was  settled  by  Lord  Hardwioke,  upon  reconsideration  of  a  decree  to 
the  contrary,  in  regard  to  which  he  remariced,  that  '^not  to  confess  an 
error,  is  much  worse  than  to  err."  • 

6.  A  testator  may,  however,  exempt  the  personal  estate  from  pay- 
ment of  the  mortgage  debt,  by  substituting  the  real  estate  in  its  stead. 
And  this  may  be  done,  either  by  express  words,  or  by  a  manifest  intent 
appearing  upon  the  will.  So,  the  specific  bequest  of  a  cbattd  will 
exempt  it  fix>m  liability  for  a  mortgage  debt.' 

7.  The  rule  above  stated,  being  founded  on  the  consideration,  that 
the  debt  was  originally  a  personal  one,  and  the  charge  on  the  land 
merely  collateral,  is  not  applicable,  where  the  mortgage  debt  was  con- 
tracted by  one  person,  and  the  land  descends^  to  another.*  Thus,  if  a 
grandfather  mortgage,  with  a  covenant  to  pay  the  money,  and  the 
land  descend  to  his  son,  who  dies  without  paying  the  mortgage, 
leaving  personal  estate  and  a  son,  the  father's  personal  estate  shall  not 
be  applied  in  payment  of  the  mortgage.  So,  a  covenant  by  one  person 
to  pay  the  debt  of  another,  which  is  secured  by  mortgage,  will  not 
subject  the  personal  estate  of  the  former,  primarily,  to  the  payment  of 
the  debt.  And  even  though  a  person  expressly  charge  his  real  and 
personal  estate  with  his  debts,  this  will  not  render  the  personal  estate 
liable  to  the  payment  of  a  mortgage  made  by  another.  Upon  the 
same  principle,  where  one  purchases  an  Equity  of  redemption,  his 


>  2  Craifle,  146-7.  *  Ibid.  147.  *  Ibid.  148. 
«  Ibid.  149.                                               •  Ibid.  152. 

•  Ibid.  152-eO.    2  Atk.  424.  7  ibid.  161-42.. 

>  Ibid.  163. 

*  See  Defcent,  AMeto. 
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peisoDal  estate  will  not  be  applied  to  payment  of  the  mortgage  money, 
even  though  he  have  expressly  covenanted  to  pay  it,  unless  it  appears 
to  have  been  his  intention  to  make  the  debt  his  own.  If  a  wife  joins 
her  husband  in  a  mortgage  of  her  own  estate,  and  the  money  goes  to 
bis  benefit,  his  personal  estate  will  be  first  applied  in  payment  of  it. 
But  where  money  is  borrowed  on  the  wife's  estate,  partly  to  pay  her 
debts,  and  partly  for  the  husband's  use,  the  latter  is  not  bound  to  in- 
demnify the  wife's  estate  against  any  part  of  it.  And  if  it  appear 
not  to  have  been  the  wife's  intention  to  stand  ajs  a  creditor  for  the 
mortgage  money,  the  husband's  personal  estate  will  not  be  liable.^ 

8.  In  New  Ycvk,  the  heir  or  devisee  of  a  mortgaged  estate  shall 
not  call  upon  the  executor  R  redeem  it,  unless  the  will  expressly  so 
direct.' » 

9.  A  mortgaged  to  the  plaintiff  one  lot  of  land,  and  then  devised 
all  his  estate,  comprising  many  other  lots,  to  B.  B  died,  having  de- 
vised the  mortgaged  tract  to  C,  and  the  rest  of  her  estate  to  her  ex- 
ecutors. The  plaintiff  having  recovered  judgment  upon  the  bond 
which  accompanied  the  noortgage,  a  motion  was  made  that  the  sum 
due  should  be  levied  upon  the  land  mortgaged,  and  the  .rest  of  the 
^tate  dischaiged.  Held,  that  all  the  lands  which  had  belonged  to  A 
should  contribute,  according  to  their  respective  values ;  that  there 
was  nothing  in  the  will  of  B  showing  an  intention  that  C  should  take 
the  estate  CMm  onerty  and  therefore  it  should  share  equally  with  the 
other  lands  in  payment  of  the  mortgage  debt ;  and  that  to  charge  C 
with  the  whole  debt,  she  being  a  specific  devisee,  would  plainly  defeat 
the  intention  of  B,  while  to  charg<e  the  lands  held  by  the  residuary 
legatees  would  not  have  that  effect.*  ^ 

10.  As  between  heir  and  executor,  the  rules  above  stated  are  of 
little  consequence  in  the  United  States.  As  between  devisee  and  ex- 
ecutor, they  may  be  important ;  but  very  few  cases  have  been  decided. 
There  is,  however,  one  decision  of  extraordinary  ability  and  value. 

•  11.  The  English  doctrine  and  cases  upon  this  subject  are  thus  pre- 
sented by  Chancellor  Kent,  in  his  opinion  in  the  case  of  Cumberland 
V,  Codrington.^ 

12.  As  between  the  representatives  of  the  real  and  personal  estate 
of  the  deceased  purchaser  of  a  mortgage,  the  land  is  the  primary  fimd 
to  pay  off  the  mortgage. 

13.  In  Shaftov.  Shafto,  (2  P.  Wms.  664,  n.  1)  decided  by  Lord 
Thurlow  in  1786,  the  devisee  of  land,  mortgaged  by  the  testator,  cov- 
enanted with  the  bolder  of  the  mortgage,  that  the  estate  should  remain 
as  security  ibr  the  debt  and  interest,  with  an  additional  one  per  cent. 


»  2  Cruise,  164-5-6-8-70-73-5.  «  1  N.  Y.  Rev.  St.  749. 

>  Morrifl  v.  MeConnaiurhy,  2  Dall.  189. 

«  3  John.  Cha.  252. 

*'  In  Misfloun,  the  Coart  may  order  redemption  with  the  personal  assets,  if  the  will 
makes  no  provision  therefor  .and  it  will  be  beneficial  to  the  estate  and  not  injoriooB  to 
creditors.    Otherwise,  the  Court  may  order  a  sale  (rf!th0  equity.    Masso.  St  61. 

TOL.  I.  40 
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of  interest.  The  questioa  was,  whether  the  personal  estate  of  the 
devisee,  who  had  died  in  the  mean  time,  should  not  pay  the  debt 
and  interest,  or  at  least  the  arrears  of  bterest,  with  the  additional  one 
per  cent.  Held,  the  land  was  the  primary  fand  to  discbarge  the  mort- 
gage, that  the  interest  must  follow  the  nature  of  the  principal,  and 
that  the  contract  for  additional  interest  was  also  in  the  nature  of  a 
real  charge. 

14.  In  Tankerville  v.  Fawcet  (2  Bro.  57),  Lord  Kenyon  declared, 
that  where  an  estate  descends  or  comes  to  one,  subject  to  a  mortgage, 
although  the  mortgage  be  afterwards  assigned,  and  the  party  cove* 
nants  to  pay  the  money,  his  personal  e^te  will  not  be  bound.  The 
devbee  of  land,  having  voluntarily  chared  a  simple  contract  debt  of 
the  testator  upon  the  land  devised,  and  died ;  held,  the  debt  was  not 
the  proper  debt  of  the  devisee,  and  his  personal  estate  was  not  liable. 

15.  In  Tweddell  «.  Tweddell,  (2  Bro.  101,  152),  A  purchased  the 
equity  of  redemption  of  a  mortgaged  estate,  and  agreed  with  the  mort- 
gagor to  pay,  in  part  consideration  of  the  purchase,  the  mortgage  debt, 
to  the  son  and  heir  of  the  mortgagee,  and  the  rest  of  the  purchase 
money  to  the  mortgagor.  He  also  covenanted  with  the  mortgagor, 
that  he  would  thus  pay  the  mortgage  debt,  and  mdemnify  the  mort- 
gagor from  the  mortgage.  A  died,  having  devised  the  estate.  Upon 
a  bill  by  the  devbee,  to  have  the  mortgage  discharged  from  the  per- 
sonal estate,  held,  the  personal  estate  was  not  thus  liable ;  that  the 
personal  estate  is  never  charged  in  Equity,  where  it  is  not  at  law ; 
that  A  took  the  land  subject  to  the  charge,  but  the  debt,  as  to  him, 
was  a  real,  not  a  personal  one ;  and  that  his  contract  with  the  mort- 
gagor was  a  mere  contract  of  indemnity,  which  would  have  been  im- 
plied, if  not  expressly  made. 

16.  In  Billinghurst  v.  Walker,  (2  Bro.  604),  an  estate  was  held 
by  a  lease  for  lives,  subject  to  a  charge  of  £2,200  to  A.  It  was 
conveyed  by  the  holder  to  B,  subject  to  this  charge,  and  to  a  charge 
of  £900  to  C ;  and  B,  in  the  indenture  of  conveyance  to  which  A 
was  party,  covenanted  to  pay  both  charges.  B  paid  the  debt  to  C, 
and  afterwards  gave  bond  to  pay  A  the  interest  of  her  claim  for  her 
life,  and  the  principal  at  his  death.  The  lease  havmg  been  repeatedly 
renewed,  B  died,  having  devised  the  estate  to  two  of  the  defendants, 
and  appointed  two  others  of  the  defendants  his  executors.  The 
charge  being  called  in,  and  paid  to  a  legatee  of  A,  by  the  executors  of 
B,  the  defendants  were  called  on  by  the  plaintifis,  pecuniary  legatees 
of  B,  who  were  unpaid,  to  have  the  £2,200  replaced  by  the  devisees 
of  the  land,  and  paid  over  to  them.  Held,  notwithstanding  the  cove- 
nant by  B  to  pay  the  debt,  contained  in  an  instrument  to  which  A, 
the  holder  of  the  debt,  was  a  party,  and  the  subsequent  bond,  alter- 
ing and  extending  the  original  time  of  payment ;  the  nature  of  the 
charge  was  not  varied,  but  it  remained  primarily  a  debt  upon  the  land ; 
that  though  B  incurred  a  personal  liability  to  the  creditor,  this  did  not 
subject  his  personal  estate,  because  such  intention  did  not  appear ; 
and  the  defendants  were  decreed  to  pay  over  the  money. 
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17.  Hence,  it  seems,  to  charge  the  pmonal  estate,  the  assumption 
of  the  debt  must  be  accompanied  with  evidence  of  an  mtention  to  as- 
sume it,  as  a  personal  debt,  detached,  as  it  were,  fifom  the  land.' 

18.  In  Mattheson  v.  Hardwicke  (2  P.  Wms.  664,  n.),  the  testa- 
tor devised  land  to  A  and  B  in  fee,  charged  with  the  payment  of 
debts  and  legacies.  .A  paid  all  of  them  but  one  legacy,  for  which  he 
gave  his  note,  and  died.  It  was  admitted,  that  he  had  paid  off  the 
Other  incumbrances,  in  order  to  relieve  the  land  from  them  entirely. 
Held,  the  note  was  merely  collateral  security,  and  the  land  the  pri- 
mary fund  for  payment  of  the  legacy. 

19.  The  question,  in  the  latter  cases,  seems  to  be,  not  whether  the 
party,  acquiring  the  mortgaged  or  charged  estate,  has  made  himself 
personally  liable  for  the  debt,  but  whether  the  land  or  the  personal 
estate  shall  be  treated  as  the  primary  fund  for  payment*  The  dis- 
tinction is  this  ;  that  where  one  mortgages  land  as  security  for  his  own 
debt,  th&  debt  is  the  principal,  and  the  mortgage  merely  collateral. 
But,  on  the  other  hand,  where  one  acquires  an  estate  already  mort- 
gaged, even  though  he  personally  assume  the  debt,  and  covenant  to 
pay  it,  he  is  understood  to  become  a  debtor  only  in  respect  to  the 
land,  and  his  prombe  to  be  made  on  account  of  the  land,  which  there- 
fcnre  is  the  primary  fund  for  payment.  The  cases  establishing  each 
of  these  propositions  are  said  to  be  .equally  numerous  and  decisive.' 

20.  In  Woods  v.  Huntingford  (3  Ves.  128),  A  had  mortgaged  land 
to  raise  money  for  his  son,  B.  The  land  was  afterwards  conveyed, 
subject  to  the  mortgage,  to  the  use  of  B,  who  joined  with  his  father 
in  a  covenant  for  payment  of  the  money.  The  land  was  next  recon- 
veyed  to  A,  who  covenanted  to  discharge  the  mortgage,  and  after- 
wards borrowed  a  further  sum  from  the  mortgagee,  and  made  a  new 
mortgage  for  the  whole  debt.  The  question  was  between  the  heir 
and  personal  representative  of  A,  which  should  pay  the  debt.  Lord 
AJvanley,  M.  R.  held,  that  though  the  debt  belonged  primarily  to 
B  in  Equity,  and  to  A  and  B  together  at  law,  A  had  made  it  his 
own ;  and  that  it  was  as  strong  a  case  as  could  exist,  without  express 
declaration.  He  was  careful  not  to  contradict  in  any  degree  the  prin- 
ciple established  in  Tweddell  v.  Tweddell,  which  was  a  very  goven- 
iQg  case.  In  that  case,  there  was  no  communication  with  the  mort- 
gagee, but  only  a  covenant  of  indemnity ;  and  the  purchaser  did  not 
diereby  personally  assume  the  debt.' 

21.  In  Butler  v.  Butler  (5  Ves.  S34),  the  purchaser  of  an  equity 
of  redemption  '  agreed  with  the  vendor,  to  pay  the  mortgage  debt  of 
£2,000,  and  also  £1,000  to  the  vendor;  but  there  was  no  communi- 
cation with  the  mortgagee.  The  authority  of  Tweddell  «.  Twedell 
was  recognised,  as  showing  that  the  land  was  primarily  chargeable 
with  the  debt,  which  did  not  become  the  debt  of  the  purchaser,  as  a 


>  3  John.  Cha.  256.  i  '  lb.  25&-7.  >  3  John.  Cha.  268. 
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personal  iiabiltty.  Lord  Alvanley  collected  from  the  decisioDs,  that 
the  purchaser  of  land,  charged  with  a  debt,  hy  a  mere  coTenant  to 
indemnify  the  vendor;  does  not  make  the  debt  his  own,  eascep^  tn  re» 
spect  to  the  estate ;  and  the  estate,  not  his  personal  property,  must  bear 
it.  The  purchaser  might  be  circuitoufily  liable  to  the  vendor  for  his 
indemnity,  but  the  decree  would  have  been,  in^such  case,  tot  a  sale 
of  the  land.' 

22.  In  Waring  v.  Ward,  (5  Ves.  670 ;  7,  332),  the  testator, 
having  purchased  a  mortgaged  estate,  borrowed  a  further  sum,  and 
gave  a  new  bond  and  mortgage  for  it.  Held,  the  debt  should  be  paid 
from  the  personal  estate,  because  the  personal  contract  was  primary, . 
and  the  real  contract  only  secondary.  Lord  Eldon,  in  giving  judg- 
ment, remarked;  that  in  general  the  personal  estate  was  primarily 
.liable,  because  the  contract  was  primarily  a  personal  contract,  and  the 
land  bound  only  in  aid  of  the  personal  obligation.  That  Lord  Tbur- 
low  carried  the  doctrine  so  far  as  to  hold,  that  if  die  purchaser  of  an 
equity  of  redemption  covenants  to  pay  the  mortgage  debt,  and  also  to 
raise  the  interest  from  four  to  five  per  cent. ;  yet,  as  between  his  real 
and  personal  representatives,  even  the  additional  interest  is  not  pri- 
marily a  charge  upon  the  personal  estate,  being  incident  to  the  charge. 
That,  erea  without  any  express  covenant,  the  purchaser  of  an  equity 
is  bound  to  indemnify  the  vendor  against  any  personal  obligatimi,  and 
pay  a  debt  charged  upon  the  land.  That  tl^  case  of  TweddeU  «. 
Tweddell  proceeded  upon  the  ground,  that  the  debt  due  the  mortgagee 
was  never  a  debt  directly  fix>m  the  purchaser.  That  if  Lord  Thurtow 
was  right  upon  the  feet,  the  case  was  a  clear  authority,  that  the  pui^ 
chase  of  an  equity  will  not  make  the  mortgage  debt  the  debt  of  the 
purchaser.  That  in  his  hands  it  is  the  debt  of  the  estate,  and  a  mort- 
gage interest,  as  between  his  representatives.  ^ 

23.  In  the  Eari  of  Oxford  v.  Lady  Rodney  (14  Ves.  417),  the 
testator  purchased  a  mortgaged  estate,  paid  the  consideration  remain- 
mg  for  the  vendor  beyond  the  mortgage,  and  then  covenanted  with  the 
mortgagee  to  pay  him  the  mortgage  debt.  After  his  death,  upon  tbe 
question  whether  the  personal  estate  should  go  to  pay  the  debt,  Sir 
William  Grant,  M.  R.  remarked,  that  it  was  not  very  easy  to  reconcile 
the  case  of  Tweddell  «.  Tweddell,  with  the  decision  in  Parsons  p. 
Freeman,  by  Lord  Hardwicke,  that  where  the  mortgage  money  b 
taken  as  part  of  the  price,  the  charge  becomes  a  debt  from  the  pur- 
chaser. But  he  admits  that  Lord  Thuriow^s  principle  was  right,  in  a 
case  where  the  contract  of  the  purchaser  gives  to  the  mortgagee  no 
direct  and  immediate  right  against  himself,  but  is  a  mere  eontiact  6L 
indemnity. 

24.  Chanceltor  Kent  remarbi  upon  these  observations,'  that  tbe 
mortgage  debt  is  always  |Mir^  of  the  price,  unless  the  vendor  agrees  to 


«  3  John.  ClMU  968.  *  lb.  960-1. 
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remove  the  raGumbnuioe.  By  coveoaotiQg  to  indemnify  the  vBodw, 
the  pufch&ser  takes  the  land  cum  Miere,  and  the  value  of  the  iocum- 
brance  is  of  course  deducted  from  the  value  of  the  land.  This  was 
the  fact  in  many  of  tiie  cases  already  cited. 

25.  From  this  series  of  cases,  Chancellor  Kent  deduces  the  general 
|)rineiide,'  that  a  covenant  by  the  purchaser  of  an  equity  of  redemp- 
tion, to  indemnify  the  vendor  against  the  mortgage,  does  not  make  the 
debt  his  own,  so  as  to  render  it  primarily  chargeable  upon  his  personal 
assets.  To  produce  this  effect,  there  must  be  a  direct  communication 
and  contract  with  the  mortgagee,  and  moreover  some  decided  evidence 
of  an  intention  to  charge  primarily  the  personal  estate ;  as  where  the 
original  contract  is  essentially  changed,  and  lost  or  merged  in  the  new 
and  distinct  engagement  with  the  mortgagee ;  and  the  party  shows 
that  he  ipeant  to  take  upon  himself  the  debt,  absolutely  and  at  all 
events,  as  a  personal  debt  of  his  own. 

26.  Chancellor  Kent  then  proceeds  to  a  consideration  of  the  dder 
cases  upon  this  subject,  and  concludes  that  they  establish  the  sfime 
doctrine.' 

27.  In  Pockley  9.  Pbckley,  (1  Vem.  86),  the  testator  had  pur- 
chased an  annuity  out  of  mortgaged  lands,  and  taken  an  asrignment 
of  the  mortgage  to  piotect  his  purchase.  By  his  will,  he  directed  that 
the  mortgage  debt  shouM  be  paid  fiom  his  personal  estate.  Lord 
Chancellor  Nottingham  decreed,  that  it  should  be  thus  paid,  in  conse- 
quence of  this  express  direction. 

28.  Chancellor  Kent  remarics,'  that  this  case  shows,  that  the  pur- 
chase of  knd  mortgaged  did  not  at  that  day  make  the  debt  a  personal 
one,  but  an  express  directron  by  will  was  required  to  have  this  efltot. 
This  view  is  confirmed  by  the  observation  of  the  counsel  in  the  case, 
that  the  purchaser  of  an  equity  of  redemption  nnist  hold  the  land  sub- 
ject to  the  debt,  but  was  not  personally  liable,  as  for  his  own  proper 
debt. 

29.  In  Coventry  v.  Coventiy  (9  Mod.  12 ;  2  P.  Wms.  222 ;  Str. 
696),  A  had  a  life  estate,  with  power  to  settle  a  jointure  upon  bis 
wife.  He  covenanted  to  settle  lands  accordingly,  but  died  before 
domg  it.  The  plaintiffi  brought  a  bill  against  the  heir  fer  a  specific 
execution.  Held,  die  assets  <rf  A  shotdd  not  be  applied  to  relieve  the 
settled  estate,  because,  wherever  assets  were  thus  appUed,  the  debt 
originally  charged  the  personalty.  The  covenant  remained  as  a  real 
lien  on  the  settled  estate,  and  the  peivooal  drtate  could  not  be  applied, 
since  there  was  no  debt  fifom  which  diis  estate  was  to  be  relieved. 

30.  In  Bagot  v.  Ougfaton,  (1  P.  Wms.  847),  the  ancestor  mon- 
gaged  his  estate 'and  died.  His  daughter  and  heir  married,  and  the 
husband  settled  the  estate  by  fine  on  himsdf  and  his  wife ;  joi&ed  m 
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an  as»gnment  of  the  moitgage,  and.  coTenanted  to  paj  the  mooe^, 
aad  died.  Lord  Chancellor  Cowper  held^  that  the  mortgage  was  not 
to  be  paid  £pom  the  personal  estate  of  the  husband,  the  covenant  being 
only  an  additional  security  to  the  lender,  and  not  designed  to  change 
the  nature  of  the  debt. 

31.  In  Evelyn  v.  Evelyn  (2  P.  Wms.  659),  A  mortgaged  his 
land,  and  his  son  B  afterwards  covenanted  widi  an  assignee  of  the 
mortgage  to  pay  the  debt.  Upon  the  death  of  A,  B  came  to  the 
estate  by  settlement,  and  died  intestate.  Held,  B's  personal  estate 
should  not  be  applied  to  the  debt,  for  it  was  still  A's  debt,  and  B's 
covenant  was  merely  a  surety  for  the  land. 

32.  In  Ancaster  v.  Mayer  (1  Bro.  454),  Lord  Thurlow  was 
inclined  to  think,  that,  in  the  preceding  case,  B,  by  his  covenant,  had 
assumed  the  debt ;  and  he  supposed  tJie  idea  cf  the  Court  .was,  that 
the  covenant  was  by  way  of  accommodating  the  charge,  and  not  of 
making  the  debt  his  own.  But  Ch.  Kent  considers  the  decision  as 
conformable  to  those  in  other  cases.^ 

33.  In  Leman  e.  Newnbam  (1  Ves.  57),  the  same  pomt  was  set- 
tled, where  a  son,  inheriting  a  mortgaged  estate,  covenanted  with  the 
mohgagee  to  pay  the  debt. 

34.  In  Parsons  v.  Freeman  (Ambl.  115,  2  P.  Wms.  664  n.),  Lord 
Hardwicke  remarked,  dmt  where  an  ancestor  has  not  charged  himself 
personally  with  a  mortgage  debt,  the  heir  shall  take  cum  (mere.  So, 
if  one  purchase  the  equity  of  redemption,  with  usual  cov^ants  to  pay 
the  mortgage,  he  knew  of  no  decision  to  that  effect,  but  was  inclmed 
to  think,  the  heir  could  not  claim  to  have  the  land  relieved.  But 
where,  as  in  that  case,  the  purchaser  agreed  with  the  vendor  to  pay 
a  part  of  the  price  to  him,  and  the  rest  to  the  mortgagee,  this  made 
the  debt  his  own,  and  the  personal  estate  should  be  first  applied  to 
pay  it. 

35.  Chancellor  Kent  supposes,'  that  .this  case  b  imperfectly  re- 
ported, no  facts  being  given,  and  a  very  brief  note  of  the  opinion. 
He  remarks  that,  as  it  stands,  it  is  repugnant  to  most  of  the  cases 
which  preceded  and  followed  it;  and. that  Lord  Hardwicke  himself 
soon  afterwards  made  a  contrary  decision^  Thus,  in  Lewis  v.  Nangle 
(Amb.  150,  2  P.  Wms.  664  n.),  a  mortgaged  estate  came  to  a  mai^ 
ried  woman.  The  husband  borrowed  money  by  bond  and  mortgage 
of  the  land,  the  wife  joining,  and  the  money  being  applied  partly  for 
bk  use,  and  partly  to  pay  her  debts.  The  husband  gave  a  bond,  and 
covenanted  to  pay  the  whole  mortgage  debt.  Lord  Hardwicke  held, 
-according  to  the  presumed  intention  of  the  parties,  that  the  land  was 
-stHl  the  piimary  fimd  for  paymait,  and  that  the  husband  was  not 
iKNind  to  relieve  it. 

36.  In  Forester  v.  Leigh  (Amb.  17 1>  2  P.  Wms.  664  n.),  a  tee- 
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tatar  parchnsed  seTeial  mortgaged  estates,  and  coyenanted  to  pay  tbe 
debt  due  upon  one  of  them.  He  purchased  only  a  part  of  another  of 
the  estetes,  and  he  and  his  co*puichaser  covenanted  to  pay  their 
several  shares  and  to  indemnify  each  other.  Hdd,  by  Lord  Hard-* 
wicke,  as  between  legatees  and  devbees  of  the  testator^  the  debts 
should  be  paid  fiom  tbe  land. 

3T.  In  the  case  of  the  Earl  of  Belvedere  tr.  Rochfort  (6  Bro.  Pari. 
520),  A  mortgaged  to  B,  and  afterwards  sold  to  C.  In  the  covenant 
of  warranty  in  the  latter  deed,  the  mortgage  was  excepted,  and  the 
deed  stated,  that  the  mortgage,  debt  was  to  be  paid  by  C  out  of  the 
purchase  money.  An  endorsement  also  acknowledge  payment  of  a 
part  of  the  price  on  ptfrfedion  of  the  deed^  and  the  rest  allowed  on 
account  of  tiu  mortgage.  C,  by  his  will,  gave  a  large  personal  estate 
to  his  wife,  and  also  devised  to  her  the  mortgaged  land  for  life,  then 
to  his  oldest  son  George  in  fee,  subject  to  debts  and  legacies,  declaring 
diat  bis  wife  shoulc)  hold  free  from  incumbrance,  and  that  George 
should  pay  the  interest  of  the  mortgage  debt  from  other  lands  devised 
to  him.  After  some  legacies,  he  bequeathed  the  rest  of  bis  personal 
estate,  after  payment  of  all  his  just  debts,-and  all  his  real  estate,  to 
George,  whom  he  appointed  bis  executor.  George  paid  the  interest 
but  not  the  principal  of  the  mortgage  debt. '  His  mother  also  released 
her  mterest  in  the  land  to  him.  He  made  a  will,  giving  small  annui- 
ties to  his  younger  sons ;  the  mortgaged  land,  according  to  his  estate 
therein,  to  his  youngest  son  William ;  and  the  principal  part  of  his 
estate,  being  very  large,  to  his  eldest  son  Robert.  After  the  death  of 
George,  Robert  refused  to  pay  the  principal  or  interest  of  the  mort- 
gage debt,  and,  William  bemg  unable  to  pay  it,  the  mortgage  was 
sold,  and  afterwards  the  estate  also,  under  a  decree.  William  then  filed 
a  bill  against  the  executors  of  the  father  (of  whom  Robert  was  one) 
and  of  the  grandfather,  to  have  the  mortgage  debt  paid  irom  the  per- 
sonal assets,  in  relief  of  the  land.  Lord  Chancellor  Liffi>rd  decreed, 
that  the  mortgage  debt  was  the  debt  of  the  grandfather  at  his  death ; 
and  that  his  personal  estate,  which  came  first  to  the  son  and  after- 
wards to  the  grandson,  should  be  applied  to  pay  tbe  mortgage  debt. 
The  decree  was  affirmed  in  the  House  of  Lords. 

38.  Chancellor  Kent^  questions  the  authority  of  this  case  as  a 
precedent,  although  a  different  decision  would  have  operated  with 
extreme  hardship  under  the  circumstances.  '^  But  hard  cases  often 
make  bad  precedents.'^  He  remarks,  that  it  has  been  disregarded  or 
rejected  by  Lord  Thurlow,  Lord  Alvanley,  Lord  Hdon,  and  Sir 
William  Grant;  and  also  lliat  no  precise  account  is  given  of  the 
reasons  upon  which  the  decision  was  founded,  and  it  may  perhaps  be 
considered  as  turning  upon  the  construction  of  a  will  and  its  very 
special  provisions. 
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39.  The  mult  of  the  cases,  ts  stated  hy  Chaaoellor  Kent,  W  thai 
as  to  wills,  the  testator  may  charge  an  incumbrBDce  upon  his  personal 
assets,  by  express  directions,  or  by  disposition,  and  language  equiva* 
lent  to  such  directions — as  where  a  charge  upon  the  land  would  op- 
pose or  defeat  other  provisions  in  the  will.  And,  in  order  to  charge 
the  personal  assets  by  acts  done  in  his  life^time,  he  must  become 
directly  liable  to  the  creditor,  and  also  indicate  in  some  way  an  inten- 
tion to  make  the  debt  his  own. 

40.  Although  an  heir  is  entitled  to  the  aiid  of  the  personal  property 
of  the  mortgagor  in  paying  off  mortgages,  yet,  if  he  disposes  of  the 
mortgaged  estate,  he  cannot  afterwards  come  upon  the  personal  estate 
for  assistance.  And  there  seems  to  be  no  authority,  xequiring  an  ad* 
ministrator  to  redeem  mortgaged  estates  in  foreign  countries;  inas- 
much as  he  would  have  no  power  to  do  any  act  as  administrator  in 
those  countries.' 

41.  Where  a  creditor;  holding  several  debts,  some  of  which  are 
secured  by  mortgage  and  others  not,  joins  them  in  one  suit,  and 
recovers  judgment,  and  the  execution  is  satisfied  only  in  part;  a 
Court  of  Equity  will  first  apply  the  monies  received,  to  extin* 
guish  those  parts  of  the  claim  which  9xe  not  secured  by  the  mort- 
gage. Whenever  the  mortgage  is  enforced  in  a  suit  for  foreclosure, 
upon  the  hearing  in  Equity  to  ascertain  the  amount  due,  every  coa- 
sideratKHi,  as  to  the  application  of  payments  and  partial  satisfaction, 
will  arise,  which  could  be  entertained  in  the  ordinary  course  of  a 
bill  in  Equity.  The  case  is  one,  not  of  voluntary  payment,  but  of  a 
satisfaction  pro  tmU(>  in  itwitum,  and  the  plaintiff  may  well  be  pre- 
sumed to  make  the  applicatbn,  in  the  manner  most  beneficial  to 
himself.' 

42.  Bill  in  Equity,  brought  by  A  against  B  and  C,  to  foreclose  a 
mortgage,  made  by  B  to  A,  January  1,  1817,  to  secure  a  note  for 
$1,116.  C  was  a  purchaser  of  B's  right  of  redemption.  C  filed  a 
cross  bill,  in  which  he  alleged,  that  the  mortgaged  premises  consisted 
of  two  distinct  parcels  of  land,  one  of  which  was  of  much  greato^ 
value  than  the  other;  that  lot  No.  1,  being  the  less  valuable  parcel, 
had  been  sold  to  him  in  November,  1821,  upon  an  execution  against 
B  and  himself,  as  B's  security,  for  $175 ;  and  he  prayed  that  the 
mortgage  debt,  due  to  A,  might  be  apportioned  upon  No*  1  and  No. 
8,  according  to  their  respective  value,  and  the  former  discharged  fixun 
the  molr^ge  upon  payment  of  the  amount  thus  charged  upon  it ;  or 
that  A  might  be  deereed  to  accept  his  debt  firom  C,  and  assign  the 
mortgage  to  him.  It  appeared  that  in  July,  1821,  B  sold  No*  2,  the 
purchaser  having  received  a  Ytibai  promise  fixun  A  to  release  his  clakn 
to  it  under  the  mortgage.    In  February,  1822,,  after  C's  purchase  of 


1  3  John.  CluL  278. 

'Haven  9.  Foster,  9  Pick.  133^.    See  10  Fick.  77.   1  Lit  318. 
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No.  1,  A,  without  oonsideretiony  accordingly  made  a  release.  Heldy^ 
this  was  not  a  case,  where  C,  as  a  party  interested  in  one  of  two  mort- 
gaged estates,  might,  by  the  aid  of  Equity,  throw  the  burden  upon  the 
other,  because  A's  interests  would  be  thereby  injured ;  but  that  C  was 
entitled  to  relief,  either  by  paying  A  his  debt,  and  taking  a  conveyance 
of  all  the  property  still  incumbered  by  the  mortgage ;  or  by  paying 
such  proportion  of  the  debt,  as  the  value  of  C's  purchase  bore  to  that 
of  all  the  estate  holden  in  security ;  that  the  Court  were  hound  to  re- 
gard the  equitable  situation  of  the  property  at  the  time  of  C's  purchase, 
taking  into  view  A's  parol  obligation  to  release  a  part  of  it,  as  any 
other  course  would  be  punishing  him  for  the  benevolent  act  of  relm- 
quishing  a  part  of  his  security ;  and  that  C,  not  being  a  mere  specu- 
lator or  volunteer,  but  having  purchased  in  consequence  of  his  being 
bail  for  B,  was  entitled  to  the  privilege,  which  A  would  otherwise 
have  had,  of  electing  between  the  two  modes  of  relief  above  named.' 


CHAPTER  XXXV. 


SALE  OF  EQUITIES  OF  REDEMPTION  ON  EXECUTION-EFFECT 

THEREOF. 


1.  Estate  of  mortgiigoi^-iinivemlly  liable 
to  execution. 
2-3.  Effect  of  sale— mortgagor's  right 
after  sale. 

7.  Levy  upon  two  ezecutiona. 

8.  Levy  in  case  of  disseisin. 

9.  No  ouster  of  mortgagee. 
10.  Puicbaser  becomes  seised. 


12.  Attaohment  of  equity— mortgage  d»- 

oharged  belbre  sale. 
15-18-19.  Redemption  from  purchaser— 

when,  and  on  what  terms. 
16.  Firaudnlent  mortgage ;  sale  of  equity 

void. 
16.  Right  to  redeem  subsequent   mort- 


1.  The  right  of  a  mortgagor  to  redeem  his  estate  is  almost  uDiver- 
sally  liable,  in  the  United  States,  to  be  taken  upon  execution  by  his 
creditors.*  This  liability  seems  to  be  a  necessary  incident  or  conse- 
quence of  the  principle,  already  considered  at  length,  that  the  noortga- 
gor,  until  foreclosure,  and  as  to  third  persons,  remains  the  cwner  of  the 
land^  while  the  mortgagee  has  a  mere  ZieA,  which  is  not  subject  to  legal 
process.  The  provisions  of  law  in  the  several  States,  relating  to  the 
seisure  and  sale  of  equities  of  redemption  upon  execution,  will  be  par- 

>  Chittenden  v.  Barney,  1  Verm.  28. 

*  In  New  Hampshire,  equities  of  redemption  have  always  been  held  liable  to  exe- 
cution, and  the  Statute  of  July  3, 1822,  merelv  has  the  efleet  to  change  the  mode  of 
levy  from  an  extent  to  a  sale,  rritchard  v.  Brown,  4  N.  H.  402.  So  in  Maryland, 
Kentucky,  North  Carolina  and  New  York.  1  Caines,  47.  1  Ky.  Rev.  L.  663.  9 
Ci«ich,466.  1  K.  C.  Rev.  8t.  266.  Whether  in  IndiasA,  qu.  1  Black.  153.  ' 
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Ucularlj  stated  hereafter.*    A  few  general  principles  on  the  subject 
are  stated  in  this  chapter. 

2.  In  Massachusetts,  by  Statute  1783,  c.  57,  an  equity  of  redemp- 
tion might  be  set  off,  as  land  subject  to  incumbrance,  to  the  judgment 
creditor,  and  the  debtor  might  redeem  the  right  in  equity  by  paying 
the  debt.  By  a  later  Statute,  1798,  c.  77,  a  right  in  equity  might  be 
soldy  and  the  proceeds  applied  to  payment  of  the  debt ;  and  the  debt- 
or was  allowed  three  years  to  redeem.  The  provisions  of  the  Revited 
&atutet  upon  the  subject  will  be  stated  hereafter.f  The  former  statu- 
tory rules  are  stated  by  the  Court,^  as  above  mentioned  ;  and  I  give 
them  here,  not  as  being  now  in  force,  but  merely  as  introductory  to 
other  observations  of  the  Court  in  the  same  case,  which  seem  to  be  of 
permanent  applicability,  and  probably  are  adopted,  in  substance,  in 
all  the  States. 

3.  Where  an  equity  of  redemption  is  taken  on  execution,  the  whole 
estate  of  the  debtor  is  taken  from  him.  A  mortgagor  is  considered 
as  the  ovmer  against  all  but  the  mortgagee.  But  a  debtor,  after  such 
levy,  has  not,  strictly  speaking,  any  estate  or  interest  in  the  land. 
He  is  not  a  freeholder.  He  has  only  a  possibility,  or  right  to  an  es- 
tate, on  payment  of  a  certain  sum  of  money.  The  law  presumes  that 
he  has  received  the  full  value  of  his  estate ;  and  the  right  of  redemp- 
tion still  reserved  to  him,  is  a  mere  personal  privilege  to  keep  his  own 
land,  if  he  does  not  wish  to  part  with  it  at  its  full  value.  He  is  under 
no  obligation  to  redeem.  There  b  no'  reciprocity  between  him  and 
the  creditor.  The  creditor  cannot  demand  the  money,  but  is  merely 
bound  to  convey  the  land  on  receiving  payment  in  a  certain  time.' 

4.  Upon  these  grounds,  the  right  in  question  is  not  liable  to  be 
again  taken  upon  execution.^  The  Legislatpre  might  have  made  it 
thus  liable  ;  but  they  have  not  done  so,  probably  because  it  was  con- 
sidered of  no  value.  Real  estate  mortgaged  is  made  subject  to  exe- 
cution ;  because  land  is  usually  mortgaged  for  less  than  its  value,  and 
the  right  of  redemption,  therefore,  a  valuable  interest.' 

5.  Nor  can  it  be  said  that  the  debtor,  after  such  sale,  still  owns  his 
former  right  of  redemption,  but  subject  to  a  new  lien  by  the  purchaser. 
This  is  not  the  language  of  the  statutes.  His  wh(4e  estate  is  taken 
fix»n  him.  His  remaining  right  is  like  a  right  oi pre-emption,  as  if  the 
purchaser  had  covenanted  to  convey  to  him  at  a  certain  price,  paid  in 
a  certain  time.^ 

6.  A  made  a  mortgage  of  certain  land.  August  8,  1811,  his 
equity  of  redemption  was  sold  on  an  execution  to  B.  Afterwards,  on 
the  same  day,  another  deputy  sheriff  undertook  to  sell  the  same  right, 
upon  another  execution,  to  C,  and  gave  him  a  deed  of  it.     August  13, 


1  KeUy  V,  Been,  12  Man.  388-9.  *  KeUy  v.  Been,  IS  Mmb.  389^^. 

3  Ibid.  *  Ibid. 

*  See  EixecuJtum,  IMt  by-^-MUukmaA.  t  Mass.  Rev.  a  470. 

X  But  if  mortgaged  anew,  tiie  new  equity  of  redemptiom  may  be  taken.   5  Pick.  S61. 
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the  same  ri^t  was  sold  and  conveyed  upon  a  third  execution  to  D. 
D  brings  a  real  action  for  the  land  against  A.  Held,  no  title  had 
vested  in  D.* 

7.  But  where  the  same  equity  of  redemption  is  simultaneously  at- 
tached by  two  creditors,  both  executions  may  be  levied  upon  it,  and 
each  creditor  will  be  entitled  to  a  moiety  of  the  proceeds,  without 
reference  to  the  relative  amount  of  the  debts.  They  hold,  not  in 
shares  or  proportion,  but  per  mie  et  per  tout.  But  as  the  attachment 
constitutes  merely  a  lien  in  security  of  a  debt,  if  the  moiety  which 
either  can  hold  is  more  than  sufficient  to  satisfy  his  debt,  the  surplus 
will  go  to  the  other.* 

8.  It  has  l^en  held,  that  a  right  in  equity  to  redeem,  being  a  mere 
incorporeal  hereditament,  will  pass  by  a  sale  on  execution,  though  the 
land  have  been  long  in  the  possession  of  a  disseisor.^  In  an  earlier 
ease,  however,  or  a  previpus  hearing  of  the  same  case,  tf  was  re- 
maiked,  that  an  executbn  purchaser  might  mabtain  a  real  action  for 
the  land  against  a  stranger,  unless  the  latter  had  disseised  the  mort* 
gagor  before  the  sale.^  The  true  principle  upon  this  subject,  and 
one  which  seems  to  reconcile  the  apparent  contradiction  between  the 
former  cases,  has  been  settled  in  a  case  long  subsequent  to  both  of 
them.*  It  is  here  held,  that  if  the  mortgagor  is  seised  at  the  time  of 
the  sale  on  execution,  the  sheriff's  deed  conveys  to  the  purchaser  the 
mortgagor's  actual  jeutn,  precisely  as  a  deed  by  the  mortgagor  himself 
would  have  done  ;  but  if  the  mortgagor  is  not  seised,  then  the  sheriff's 
deed  passes  not  a  seisin,  but  a  right  of  entry.  In  the  latter  case,  it 
seems,  the  deed  of  the  sheriff  is  not  invalid,  on  account  of  an  adverse 
possession  by  a  stranger  ;*  because,  if  this  were  the  case,  creditors 
would  have  no  power  to  take  an  equity  of  redemption  for  their  debts, 
where  the  mortgagor  is  disseised.  The  entry  of  the  sheriff  could  not 
purge  the  disseisin,  no  entry  being-  necessary  to  a  sale.  The  judg- 
ment creditor  could  not  enter,  having  no  right  before  the  levy  ;  and 
the  purchaser  has  no  interest  till  after  the  sale.  The  mortgagor  could 
not  be  expected  to  enter,  for  the  purpose  of  having  the  land  taken 
fiom  him  by  execution.  Hence  the  sheriff's  deed  must  pass  a  seisin 
m  law.  The  purchaser  may  enter,  and  then  bring  a  writ  of  entry 
upon  his  own  seisin ;  or,  perhaps,  before  entry,  he  might  bring  an 
action,  founded  upon  the  seisin  of  the  mortgagor,  to  whose  rights  he 
has  succeeded. 

9.  The  sale  on  execution  of  a  right  in  equity  to  redeem,  will  not 
operate  as  an  ouster  of  the  mortgagee,  who  has  previously  entered 
under  his  mortgage.  Such  sale  is  e&ctual  m  pas^g  to  the  purchaser 
all  the  right  of  the  mortgagor ;  and  an  entry  for  die  purpose  of  eetsing 


>  Kelly  V.  Been,  12  MasB.  387.  «  Siffoumey  v.  Eaton,  14  Pick.  414. 

*  WeUington  v.  Gale,  13  Mass.  483.         «  WiUix^rton  v.  Gale,  7  VLtm.  139. 

•  Poiffnard  e.  Smith,  6  Pick.  172.  (See  s.  10-11). 
"^  See  Mass.  Rev.  St.  4e3. 
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and  levying  upon  such  right  is  no  trespass.  It  is  coosistent  with  the 
rights  of  the  mortgagee.  But,  for  any  subsequent  entry,  the  mort- 
gagee may  maintain  trespass  against  the  purchaser,  without  a  re- 
entry.* 

10.  The  Statute  of  17d8,  c.  76,  provided,  that  the  sheriff's  deed 
of  a  right  in  equity  should  pass  the  title,  in  the  same  manner  as  a 
deed  executed  by  the  debtor  himself.  Hence  such  purchaser  becomes 
seised,  except  as  against  the  mortgagee,  and  may  maintain  an  action 
for  the  land,  without  actual  entry.* 

11.  So,  where  the  purchaser  of  an  Equity,  sold  upon  executbn, 
h|id  tendered  to  the  holder  of  the  mortgage  the  amount  due  upon  it ; 
held,  he  had  acquired  a  seisin  sufficient  to  sustain  an  action  for  the 
land  against  the  mortgagor.' 

12.  The  form,  in  which  executions  are  to  be  levied  in  the  several 
States  upon  equities  of  redemption,  will  be  particularly  stated  in 
another  part  of  this  work.  Equities  being  subject  to  attadment  as 
well  as  execution,  in  those  States  where  this  method  of  securing  debts 
is  adopted,  the  question  has  arisen,  how  an  execution  is  to  be  levied, 
where  a  mortgage  is  discharged  after  attachment  and  before  sale. 

13.  A  mortgaged  to  B,  Dec.  15,  1806,  to  secure  $500 ;  and, 
April  29,  180r7,  mortgaged  the  same  land  to  B,  to  secure  $300. 
July  18,  1807,  A  conveyed  the  land  to  C,  subject  to  the  mortgages 
to  A.  July  23,  1807,  C  mortgaged  the  land  to  B,  to  secure  the 
sums  of  $1500  and  $837.  July  24,  1807,  B  discharged  A's  mort- 
gages, acknowledging  full  satisfaction.  The  sums  secured  by  A's 
mortgages,  made  a  part  of  those  secured  by  C's  mortgage.  May  18, 
1607,  D,  a  creditor  of  A,  caused  A's  estate  in  the  land  mortgaged  to 
be  attached  in  a  suit  against  him  ;  and)  in  December  1807,  levied  his 
execution  upon  A's  equity  of  redemption,  which  was  sold  by  the  of- 
ficer to  E.  Neither  D  nor  the  officer  knew  the  fact  that  B  had  dis- 
charged the  mortgages  made  to  him  by  A.  E  brings  an  actioD 
against  B  to  recover  the  land.  Held,  that  if  at  the  time  of  the  sale 
on  execution,  there  was  no  subsisting  incumbrance  except  the  mort- 
gage by  C,  which  arose  after  the  attachment,  then  the  levy  was  void, 
being  made  in  the  form  prescribed  in  relation  to  equities  of  redemptbn ; 
and  if  B's  mortgage  was  still  in  force,  then  the  purchaser's  proper 
remedy  was  by  a  bill  in  equity  to  redeem.  B  either  still  contbued 
the  mortgagee,  notwithstanding  the  discharge,  or  the  assignee  of  C, 
for  whose  benefit  the  mortgages  were  sUll  to  be  considered  as  in  force. 
And  E  could  not  be  held  to  gain  an  equitable  title  by  his  purchase, 
and  at  the  same  time  treat  the  mortgages  as  extinguished  without  any 
expense  to  him.  Upon  the  possible  supposition,  that  the  mortgage 
had  been  redeemed  by  A,  E  could^  make  no  title  except  upon  the 


^  Shepaxd  v.  Pratt,  15  Pick   32.  •  WiUinjnon  v.  Gale,  7  Mass.  138. 

*  Porter  V.  Millet,  9  Mass.  101.     (See  s.  8). 
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groQDd  that  the  incumbrances  still  subsisted  for  A's  benefit,  and  to  se- 
cure to  hfan  the  monej  paid  for  E's  use.  E  came  in  the  right  of  A, 
and  could  not  claim  against  the  mortgages  to  B,  who>  if  E  had  any 
title,  was  a  mortgagee  in  possession,  er  the  assignee  of  a  subsistbg. 
mortgage,  (mginally  made  to  himself;  and,  as  to  E,  claiming  under 
Hiortgages  not  redeemed  xnr  discharged,  and  subject  to  which  his  title 
was  acquired.  As  a  general  rule,  it  may  perhaps  be  said,  that  the 
purchaser  of  an  equity  of  redemption  can  aver  no  seisin  or  title 
agabst  any  other  person  than  the  execution  debtor,  or  his  immediate 
tenants  or  assigns.  Hence,  though  E  might  recover  against  C,  be 
could  not  recover  against  B,  having  no  legal  seism  or  title,  till  B's 
mortgage  was  redeemed.^ 

14.  In  this  case,  it  is  laid  down,  that  the  mode  of  levying  the  ex- 
ecution upon  the  interest  of  a  mortgagor,  is  to  be  determined  by 
the  situatbn  of  his  estate  at  the  time  of  attachment;  and  if  at  that 
time  the  mortgage  wa^  extinguished,  though  before  the  levy  a  new 
mortgage  was  made,  a  levy  as  upon  an  equity  of  redemption  is 
void.  From  this  decision,  it  would  seem  to  be  a  necessary  bference, 
that  the  converse  of  the  proposition  must  also  be  true ;  and  that,  if  the 
land  b  subject  to  mortgage  at  the  time  of  attachment,  but  the  mortgage 
extinguished  before  the  sale,  the  levy  cannot  be  made  by  mete^  and 
bounds,  as  upon  a  legal  estate,  but  only  by  the  sale  of  an  equity  of 
redemption.  But  a  contrary  doctrine  seems  to  be  advanced  in  a  very 
late  case.  It  is  said,  that  the  attachment  merely  fixes  a  Ken  on  the 
premises,  without  transferring  the  title  or  affectbg  the  nature  of  the 
estate.  The  mode  of  levy,  Sie  act'  by  whi6h  a  title  is  to  be  transferred, 
it  would  seem,  must  be  detennined  by  the  nature  of  the  debtor's  title 
at  the  time  of  the  levy,  and  not  at  the  time  of  the  attachment.  The 
equity  of  redemption  is  m  fact  gone,  and  it  would  seem  to  be  absurd 
to  pursue  a  mode  solely  applicable  to  a  subsisting  equitable  estate, 
when  such  estate  no  longer  exists.  These  remarks  are  made  without 
reference  to  any  statutory  provision,  but  the  Court  consider  the  case 
as  provided  for  by  an  express  statute.' 

15.  The  lien,  created  by  the  attachment  of  an  equity  of  redemption, 
may  extend  beyond  the  amount  of  the  judgment  recovered  b  the  suit, 
and  cover  the  whole  amount  for  which  the  equity  is  sold  upon  execu- 
tbn.  Thus,  where  the  mortgagor,  after  such  attachment,  conveys  his 
right  in  equity  to  a  third  person,  and  the  equity  is  afterwards  sold  on 
execution,  for  a  much  larger  sum  than  the  amount  of  the  execution  ; 
the  surplus  belonging  to  the  mortgagor,  not  to  the  purchaser,  the  latter 
cannot  redeem,  without  paying  the  whole  purchase  money  paid  to  the 
sheriff.' 


>  Fonter  V.  MeUen,  10  Mass.  421. 

•  Freemui  e.  McGaw,  15  Pick.  8a-4.    (See  Mum.  Rev.  St  550). 

*  Gilbert  v.  Merrill,  6  Gieenl.  295. 
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16.  A  mortgage,  made  to  defraud  creditors,  is  as  to  them  void,  and 
creates  no  equity  of  redemption,  liable  to  be  taken  on  execution. 

17.  A  mortgaged  land  to  defraud  his  creditors.  B,  one  of  his 
creditors,  attached  A's  equity  of  redemption.  Pending  this  attach- 
ment, C,  another  creditor,  extended  an  execution  upon  the  land, 
treating  it  as  unincumbered  property.  Afterwards,  A's  equity  of  re- 
demption was  sold  on  execution,  and  in  completion  of  the  attachment, 
to  an  innocent  purchaser,  D.  In  an  action  to  recover  the  land  by  C 
against  D,  held,  the  sheriff's  sale  was  vpid,  no  equity  of  redemption 
having  been  created  by  the  mortgage,  and  that  C  had  a  good  tide  to 
the  land.  If  D  had  claimed  by  a  direct  purchase  from  A  himself,  he 
would  have  taken  the  land  free  of  incumbrance,  as  an  innocent  pur- 
chaser. But,  claimmg  by  a  statute  titky  he  was  bound  to  prove  every 
thing  necessary  to  constitute  such  title.  In  authorizing  the  sale  of  an 
equity  of  redemption,  the  Legislature  contemplate  the  existence  of  a 
viUid  mortgage.  ^  Moreover,  a  creditor  may  levy  upon  the  land  of  his 
debtor,  and  thereby  acquire  as  good  title  as  the  latter  had  therein; 
and,  in  regard  to  his  creditors,  a  fraudulent  grantor  has  a  perfect  title. 
Nor  can  one  creditor,  by  attachmg  an  equity  of  redemption,  and 
thereby  recognising  the  mortgage  as  valid,  deprive  others  of  the  right 
to  treat  it  as  void,  by  sebing  the  land  itself.* 

18.  The  right  of  redeeming  subsequent  mortgages  may  be  taken  in 
execution. 

19.  The  creditor  of  a  mortgagor  having  attached  an  equity  of 
redemption,  the  debtor  made  another  mortgage,  after  which  all  his 
interest  in  the  land  was  attached  by  another  creditor.  The  equity 
first  attached  was  then  sold  on  execution,  which  was  satisfied  by  a 
part  of  the  proceeds ;  and,  before  the  officer  had  paid  over  the  surplus, 
the  execution  of  the  second  creditor  was  delivered  to  him.  Held,  the 
surplus  belonged  to  the  second  mortgagee ;  and  that  the  second  cred- 
itor mi^t  levy  on  the  right  of  redeeming  the  second  mortgage.' 

50.  In  Massachusetts,  if  the  mortgagor  does  not  within  a  year 
redeem  his  equity  of  redemption,  sold  on  execution,  hb  whole  interest 
is  lost,  and  he  cannot  redeem  the  mortgage,  though  the  purchaser  does 
not  redeem.' 

51.  Where  rights  m  Equity,  of  redeeming  distinct  parcels  of  land 
from  several  mortgages,  are  sold  upon  one  execution,  they  ought  to 
be  sold  separately,  and  not  for  a  gross  sum ;  for  the  debtor  has  a  right 
to  redeem  one  without  redeeming  others.  But  a  third  person  cannot 
object  to  a  joint  sale.^ 


>  BuUard  v.  Hinkley,  6  Greenl.  289.    (See  p.  328). 

■  Clark  V.  Austin  2  Pick.  528.  ^  Ingenoll  o.  Sawyer,  2  Pick.  276. 

^  Fletcher  v.  Stone,  3  Pick.  260. 
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CHAPTER  XXXVL 


MORTGAGE,  WHEN  VOID  OR  VOIDABLE. 


2.  UBmy.  I  13.  Eviction. 

11.  Infapcy  I  14.  Fraad. 

L  In  many  respects,  a  mortgage  is  not  distinguishable,  with  refe- 
rence to  the  circumstances  which  render  it  void  or  voidable,  fixmi  an 
absolute  deed.  The  extensive  title  of  Deed  will  be  considered  here- 
after; and  therefore  the  subject  wUl  be  very  briefly  noticed  in  the 
present  connexion. 

2.  It  has  been  held,  in  the  Supreme  Court  of  the  United  States, 
that,  upon  a  bill  for  foreclosure,  die  mortgage  may  be  declared  void 
for  usury.^ 

3.  The  doctrine  laid  down  in  New  York  is,  that  if  a  lender  seeks 
to  enforce  his  securities  in  Equity,  usuiy  b  a  defence,  and,  if  made 
out,  the  Court  will  order  that  the  securities  be  delivered  up  and  can- 
celled. But  where  a  mortgage  contains  a  power  of  sale,  under  which 
the  mortgagee  is  proceeding  to  foreclose,  without  the  aid  of  a  Court 
of  Equity,  and  the  borrower  files  a  bill  for  relief,  he  will  be  held  to 
pay  so  much  as  is  lawfully  due,  before  relief  will  be  granted.'  A 
vendee  under  such  power  will  acquire  a  good  title,  though  the  mort- 
gage is  usurious.'  The  purchaser  has  the  better  equity.  But  if  the 
mortgagee  himself  purchase  through  an  agent,  the  mortgagor  may 
recover  the  land.* 

4.  It  has  been  doubted  by  high  authority,  whether  the  purchaser  of 
ah  equity  of  redemption  can  object,  that  the  mortgage  was  made  upon 
usurious  consideration,  or,  as  a  plaintiff,  can  have  any  relief  in  Equity, 
without  offering  to  pay  the  amount  due.^ 

5.  Where  a  mortgage  is  assigned  for  the  amount  due  upon  it,  and 
the  mortgagor  agrees  to  repay  the  assignee  a  sum  exceeding  this 
amount  and  legal  interest ;  he  cannot  avoid  the.  mortgage  upon  this 
ground,  but  will  be  required  to  pay  only  the  lawiiil  sum  due." 

6.  A  mortgage,  made  upon  usurious  consideration,  is  void  only  as 
against  the  mortgagor,  and  those  lawfully  holding  under  him.' 


<  De  Butti  V.  Bacon,  6  Cranch,  952. 

*  Fanning  v.  Dunham,  6  John.  Chs.  ISS.  '  Jackson  o.  Heniy,  10  John.  185. 

*>  Sternberg  «.  Dominick,  14  John.  435.  '^  Gordon  v.  Hobait,  9  Smnn.  401. 

«  Bnah  v.  Linngaton,  2  Cainea*  Cas.  in  £.  60. 

7  Green  v.  Kemp,  13  Maw.  515;  15, 103. 
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T.  If  judgment  has  been  recovered  upon  a  usurious  contsact  secured 
by  mortgage,  and  a  new  mortgage  given,  the  mortgagor  cannot  resist 
a  suit  on  tbe  latter,  upon  the  ground  of  usury.* 

8.  So  where  a  mortgagee  sues  upon  the  mortgage,  and  the  mort- 
gagor defends  upon  the  ground  of  usury,  but  fails,  and  afterwards 
conveys  his  right  in  the  land ;  the  assignee  cannot  maintain  ejectment 
against  the  mortgagee  upon  thb  ground,  being  estopped  by  the  former 
judgment.' 

9.  It  is  said,  that  after  foreclosure  by  entry  and  continued  posses- 
sion, the  mortgagee  has  a  perfect  title  to  the  land,  though  the  mort- 
gage debt  was  usurious.' 

10.  In  Pennsylvania,  a  usurious  contract  is  not  absolutely  void. 
Hence  a  mortgagee,  in  such  case,  may  recover  the  amount  loaned, 
with  legal  interest.^ 

11.  The  mortgage  of  on  infant  is  voidMe  only,  not  void.  Hence, 
where  an  in&nt  mortgaged  his  land,  and,  after  coming  of  age,  made  a 
deed  of  the  land  recognising  and  subject  to  the  mortgage ;  die  latter 
deed  was  held  to  be  a  confirmation  of  the  former  one,  and  the  mortr 
gagee  recovered  judgment  agamst  the  second  grantee.' 

12.  So  where  A  conveyed  land  to  B,  an  inftmt,  at  the  same  time 
taking  back  a  mortgage  for  the  purchase  money;  and  B  occupied 
after  coming  of  age,  aiid  conveyed  with  warranty  to  C;  held  both 
the  occupancy  and  the  conveyance  amounted  to  a  confirmation  of  the 
mortgage.' 

13.  To  an  action  of  ejectment  by  a  mortgagee  against  the  mort- 
gagor, it  is  a  good  defence,  that  the  latter  has  been  evicted  from  the 
land  by  a  paramount  tide ;  notwithstanding  he  has  become  a  purchaser 
under  such  tide,  and  continues  to  occupy  the  land.^ 

14.  It  will  be  seen  hereafter,  that  aU  deeds  made  to  definud  cred- 
itors are  void.*  There  is  no  difiference,  in  this  respect,  between 
mortgages  and  absolute  deeds.  But  a  distinction  has  been  taken, 
with  respect  to  this  ground  of  avoiding  a  mortgage,  between  a  suit  at 
law  and  a  bill  in  Equity. 

15.  In  Connecticut,'  upon  a  bill  for  foreclosure,  it  is  held  that  the 
title  of  the  mortgagee  cannot  be  inquired  into.  Hence,  where,  after 
production  of  the  note  and  mortgage,  certain  attaching  creditors  of  the 
mortgagor  set  up  as  a  defence  to  such  bill,  that  the  mortgage  was 
fraudulent  and  void  against  creditors ;  it  was  held  that  such  evidence 
was  inadmissible.  The  Court  remariced,  that  if  the  tide  to  land  migki 
be  brought  in  question  m  this  process,  then  it  must  be  local ;  whereas, 


1  Thacher  «.  Gammon,  13  Mass.  S68.  *  Adams  v.  Barnes,  17  Maas.  965. 

*  Flint  V.  Sheldon,  13  Maas.  450. 

«  Turner  v.  Calvert,  12  Ser.  &  R.  46.    2  DaU.  98. 

*  Preaident,  Ac.  v.  Ghamberlin,  15  Maaa.  890. 

*  Hobbard  o.  Cnnuninga,  1  Greenl.  11.  ?  Jaekaon  v,  Manila  5  Wond.  44. 

*  Palmer  v.  Mead,  7  Conn.  149. 

*  See  Fraudalent  Conyeyance,  and  aupra  p.  386. 
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bj  the  established  law,  a  bill  for  foreclosure  need  not  be  brought  in 
the  county  where  the  land  lies.  In  such  bill,  it  is  sufficient  to  aver, 
that  the  defendant  executed  a  deed  im  condition ;  and  of  course  any 
circumstances,  showing  the  instrument  to  be  no  deed — such  as  forgery, 
want  of  witnesses,  duress,  fraud,  coverture,  &c. — ^may  be  shown  in 
defence;  but  not  circumstances  merely  impairing  its  effect.  (Two 
Justices  dissented.) 

16.  Where  one  mortgages  land,  to  defeat  the  dower  of  his  wife, 
and  without  consideration,  the  mortgage  is  void  as  to  the  widow  and 
as  to  his  creditors,  but  valid  against  himself  and  his  administrator.  A 
Court  of  Chancery,  in  such  case,  will  enjoin  the  mortgagee  from  pro- 
ceeding to  a  judgment  and  sale  of  the  whole  mortgaged  premises,  but 
will  suffer  him  tq  sell,  subject  to  the  widow's  dower.  And,  in  Penn- 
sylvania, where  a  sale  on  mortgage  defeats  the  right  of  dower,  the 
Court,  upon  a  scire  facias  by  the  mortgagee  against  the  administrator 
to  foreclose,  will  let  in  the  widow  to  defend ;  and,  if  there  is  a  real 
debt,  there  shall  be  a  verdict  and  judgment,  giving  to  the  mortgagee  a 
lien  on  the  whole  interest  as  to  the  real  debt,  and  for  the  whole 
ttmount  subject  to  the  widow's  thirds ;  or.  If  the  mortgage  was  fraud- 
ulently given,  without  consideration,  and  for  the  purpose  of  defeating 
the  wife,  a  verdict  and  judgment  for  the  plaintiff,  subject  to  the 
widovir's  dower.  But  the  same  principle  does  not  apply  to  the  provi- 
sion made  for  the  widow  in  that  State  by  the  intestate  acts,  in  lieu  of 
dower.  This  is  a  contingent  right,  with  none  of  the  common  law 
privileges  of  dower,  and  subject  to  be  defeated  b/  the  husband's  acts. 
Therefore,  in  the  case  supposed,  the  .mortgage  cannot  be  wholly 
avoided,  merely  upon  the  ground  that  the  widow  might,  in  case  the 
intestate  died  without  kindred,  have  been  entitled  to  the  \vhole  estate.* 

17.  Upon  a  bill  to  redeem,  brought  by  a  subsequent,  against  a 
prior  mortgagee,  the  latter  cannot  defend,  upon  the  ground  that  the 
second  mortgage  is  fraudulent  as  against  creditors ;  but,  srs  showing  the 
intention  of  certain  acts,  and  in  connexion  with  a  want  of  delivery  of 
the  deed,  the  evidence  is  admissible.' 

18.  Another  species  of  fraud,  which  will  avoid  a  mortgage,  as 
against  third  persons,  is  a  misrepresentation  or  concealment,  on  the 
part  of  the  mortgagee,  with  respect  to  his  incumbrance  upon  the  land, 
whereby  other  parties  are  induced  to  purchase  or  advance  money  upon 
it,  supposing  the  title  to  be  clear.  This  kind  of  fraud  is  chiefly  cog- 
nisable in  Equity,  though  even  Courts  of  Law  will  often  take  notice 
of  it.  In  many  cases,  Equity  and  law  have  concurrent  jurisdiction. 
The  principle  of  Equity  is,  that  where  one  seeks  by  misrepresentation 
or  even  improper  concealment  of  facts,  in  the  course  of  a  transaction, 
to  mislead  the  judgment  of  another  to  his  prejudice,  the  Court  will 


>  KiUtnger  v.  Reidenbaner,  6  8er.  A  R.  631. 
*  Powen  V.  Ruimll,  13  Pick.  69. 
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generally  interfere.    Mere  concealment  or  looking  on  has  the  same 

effect,  as  using  express  words  of  inducement.  But,  in  general,  it  must 
appear,  that  the  acts  would  not  have  been  done,  and  that  the  party  must 
have  conceived  they  would  not  have  been  done,  except  upon  such 
encouragement ;  though,  in  some  cases,  even  the  ignorance  of  the 
party  misleading  has  been  held  to  make  no  difference.  In  a  case  of 
this  kind.  Chancery  will  not  only  refuse  its  aid  to  enforce  the  mortgage, 
but,  upon  a  bill  by  the  party  injured,  to  quiet  his  iitle^  will  decree  a 
perpetual  injunction  against  enforcing  the  mortgage,  declare  it  void,  or 
order  a  release  or  reconveyance.^ 

19.  A,  having  a  mortgage  of  a  leasehold  estate,  the  mortgagor,  B, 
borrowed  the  original  lease  of  him,  with  the  intention  of  obtaining 
another  loan  upon  the  land.  Held,  if  A  was  privy  to  B's  intention  of 
taking  up  more  money,  A's  mortgage  should  be  postponed.' 

20.  The  purchaser  of  mortgaged  land,  who  had  no  notice  of  the 
mortgage,  brings  a  bill  in  Equity  against  the  mortgagee,  charging  that 
the  mortgagee  fraudulently  stood  by,  and  witnessed  the  making  of 
valuable  improvements  by  the  purchaser,  and  did  not  disclose  his  lien, 
or  intimate  that  he  had  any  interest  in  the  property.  Held,  th# 
charge  of  fraud  required  an  answer y  and  a  demurrer  to  the  bill  was 
overruled.* 

21.  A  held  a  mortgage  upon  certain  land.  B,  proposing  to  take 
another  mortgage,  consulted  with  A,  who  informed  him  tliat  his  (A's) 
mortgage  was  satisfied,  and  that  B  might  safely  take  a  mortgage. 
Held,  neither  A  nor  his  assignee  with  notice  could  set  up  the  prior 
mortgage  against  B.^ 

22.  Where  a  mortgage  was  given,  on  the  eve  of  bankruptcy,  for  a 
very  old  debt,  the  circumstances  were  deemed  so  suspicious  that  the 
Court  would  not  mterfere  for  sale,  upon  the  mortgagee's  petition.* 


*  Jeremy  on  £q.  Juris.  d85-7--8.  1  Stoiy  on  £q.  375-7,  and  seq.  (See  Brig;g[«  v. 
French,  1  Sumn.  504.  Bettes  «.  Dana,  2  lb.  3S3.  Foster  v.  Briggs,  3  Mass.  313.  Bar- 
sard  o.  Pope,  14,  437.  Spear  v.  Hubbard,  4  Pick.  143.  Stone  v.  Lincoln,  Middlesex 
Oct.  T.  1835.  Evans  v.  Bicknell,  6  Ves.  182.  Storrs  v.  Barker,  6  John.  Cha.  166. 
WendeU  v.  Van  Rensellaer.  1  lb.  344.  Lee  v.  Munroe,  7  Cranch,  368.  2  John.  B. 
573.    Hobbs  v.  Norton,  1  Vem.  136.    2  lb.  725). 

•  Peter  v,  RnsseU,  2  Vem.  726.     '         *  Cater  «.  Lonffworth,  4  Ohio,  385. 
«  LiMelle  9.  Baznett,  1  Black.  153.  •  DewdoBj,  2  MonL  and  Ayr.  72. 
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CHAPTER  XXXVII. 


MORTGAGE— REMEDIES  OF  MORTGAGEE  AND  MORTGAGOR  AT 

LAW. 


1.  Distinction  between  mortgage    and 

trust  as  to  remedy. 

2.  Action  at  law  by  mortgagor,  after 

payment. 

4.  Action  at  law  by  mortgagee,  afler 

payment. 

5.  Remedies  in  New  Jersey. 

6.  Form  of  judgment  for  mortgagee. 

8.  Possession  under  a  judgment,  no  pay- 
ment. 


9.  Title  of  mortgagee  under  a  thbrd  per- 
son, no  payment. 
11.  No  aotion  at  law  by  mortgagee  in     ^ 
New  York  and  South  Carolina. 

13.  Tender  in  Court  by  mortgagor. 

14.  Suit  by  execution  porehaSer. 

15.  Assumpsit  by  mortgagor. 

16.  Remedj  by  scire  ffijias,  &c. 
2L  Commitment  of  mortgagor. 


1.  It  has  already  been  remarked  (p.  SSS),  that  a  mortgagee  is 
often  called  a  trustee  for  the  mortgagor ;  that  b  some  respects  he  is 
such,  while,  in  others,  the  relation  which  he  sustains  is  very  different^ 
from  that  of  a  tnist.  One  striking  p(Mnt  of  difference  may  be  propedy 
noticed  here.  A  mortgagee  may  enforce  his  right  by  adverse  suit,  in 
inoiiumy  against  the  mortgagor — ^which  can  never  taike  place  between 
trustee  and  cestui  que  trust.  They  have  always  an  identity  and  unity 
of  interest,  and  are  never  opposed  in  contest  to  each  other.  In 
general,  a  trustee  is  not  allowed  to  deprive  his  cestui  que  trust  of  .the 
possession ;  but  a  Court  of  Equity  never  interferes  to  prevent  ithe 
mortgagee  from  assuming  possession,  because  the  mortgagor  and  mort- 
gagee do  not,  in  this  instance,  stand  m  the  relation  of  trustee  and 
cestui.  The  mortgagee,  when  he  takes  the.  possession,  is  not  acting 
as  a  trustee  for  the  mortgagor,  but  independently  and  adversely,  for 
bis  own  use  and  benefit.  A  trustee  is  stopped  in  Equity  from  dis- 
possessing his  cestui,  because  such  dispossession  would  be  a  breach  of 
trust.  A  mortgagee  cannot  be  stopped,  because  in  him  it  is  no  breach 
of  trust,  but  in  strict  conformity  to  his  contract,  whidi  would  be  di- 
rectly violated  by  any  impediment  thrown  in  the  way  of  the  exercise 
of  this  right.  So  the  mcMtgagee  is  not  prevented  but  assisted  in 
Equity^  when  he  proceeds,  not  only  to  obtain  possession,  but  an  ab- 
solute title  by  foreclosure.* 

2.  Some  remarks  have  already  been  made  (pp.  202-^3)  upon  the  point, 
whether  payment  of  the  mortgage-debt,  after  condition  broken,  ipso 
factOf  revests  the  estate  in  the  mortgagor.*  With  this  question  is  of 
course  connected  the  further  inquiry,  what  b.the  proper  remedy  libr  a 


>  2  Story  on  £q.  278,  n.  3.    Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  182  to  189.  &c. 
*  See  1  Mar.  ^,  3  H.  &  Mc.  Hen.  399,  that  it  does,  in  Kentockjr  and  Maryland ; 
and  2  Day,  151,  contra,  in  Connecticut. 
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I 
mortgagor^  after  such  pajoneat,  to  regain  possession  oC  the  land.    If, 
by  payment,  the  legal  estate  is  revested  in  him,  he  is  of  course  enti- 
tled to  maintain  an  action  at  law  upon  his  legal  title;  but  if  other- 
wise, hb  only  remedy  is  a  bill  in  Equity. 

3.  In  Massachusetts,  it  was  early  held,  that  the  only  remedy  of  the 
mortgagor  in  the  case  supposed,  is  a  bill  in  Equity.  And  this  doc- 
trine has  been  adhered  to  in  subsequetot  cases.  It  b  placed  upon  the 
grounds,  that  the  statute  law  provides  for  the  discbarge  of  a  mortgage, 
after  payment,  upon  the  record,  thereby  implying  that  the  legal  estate 
remains  in  the  mortgagee ;  and  chiefly,  that  the  bill  in  Equity  b  an 
adequate  and  convenient  remedy,  and  well  adapted  to  the  doing  of 
impartial  justice  to  all  parties  ;  on  the  one  hand,  moderating  the  rigor 
of  the  common  law  for  the  benefit  of  the  mortgagor,  and  on  the  other 
compelling  him  to  do  justice  to  the  mortgagee.  It  is  as  beneficial  to 
the  mortgagor  as  a  suit  at  law,  and  may  sometimes  be  more  so ;  for, 
if  the  evidence  of  payment  be  doubtful,  the  mortgagee  may  be  com- 
pelled to  answer  under  oath  to  the  fact.  It  b  certainly  more  bene- 
ficial to  the  mortgagee.  If  the  mortgagor  brought  ejectment,  the 
mortgagee  could  obtain  no  allowance  for  repairs ;  which  depends  either 
upon  the  statute,  or  the  rules  of  Equity.  It  b  unknown  to  the  com- 
mon law,  which  considers  the  mortgagee  as  absolute  owner.' 

4.  In  the  case  from  which  these  remarks  are  taken,  the  Court  pro- 
ceeded to  notice  the  objection,  that,  upon  thb  principle,  the  mortgagee, 
after  payment,  might  recover  the  land  from  the  mortgagor,  thereby 
woriciog  manifest  injustice ;  and  the  faet^  that  he  might  so  recover  it, 
seemed  to  be  admitted.  But  in  a  late  case,  it  b  said,  that  thb  admis- 
sion was  inadvertently  made ;  and  dbtinctiy  decided,  that  if  the  mort- 
gagor, after  condition  broken,  have  paid  the  debt,  the  mortgagee  cannot 
recover  possession  of  the  land,  because  the  conditional  judgment ^  pro- 
vided by  statute,  which  authorizes  a  writ  of  possession,  unless  the  de- 
fendant within  a  Certam  time  pay  the  debt,  &c.  cannot,  in  such  case, 
consbtentiy  be  rendered.* 

5.  In  New  Jersey,  it  is  said,  a  bond,  and  a  mortgage  ^ven  to  se- 
cure it,  are  to  be  considered,  for  some  purposes,  as  separate  obligatioos 
for  the  same  debt.  The  creditor  in  enforcing  payment  may  consider 
them  as  distinct.  He  may  proceed  singly  upon  the  obligation ;  or  he 
may  proceed  singly  upon  the  mortgage,  either  by  ejectment  to  recover 
possession,  or  by  bill  in  Chancery  to  foreclose ;  or  he  may  proceed 
upon  both  securities  at  the  same  time.  If  the  mortgagee  proceeds 
by  ejectment,  he  will  recover  possession  of  the  land,  and  retam  it  only 
till  the  debt  is  paid.  He  gains  no  tide,  but  is  a  trustee  for  the  m<Nrt- 
gagor,  being  accountable  for  the  rents  and  profits.  If  he  proceed 
simply  to  sue  on  hb  bond,  the  execution  may  be  levied  bcUscrimi- 


<  HiU  9,  Pi.ywMi,  3  Mm.  660.    Panoaa  v.  WeUes,  17  Mm.  410. 
•  VTsde  V.  Howani,  11  Pick.  297. 
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oatelj  on  all  the  defendant's  property,  vrhether  included  in  the  mort- 
gage or  not.  If  the  mortgaged  premises  are  sold,  the  estate  conveyed 
by  the  sheriff  to  the  purchaser,  is  in  no  manner  affected  by  the  cir^ 
cumstance,  that  a  mortgage  had  been  previously  given.  The  mort- 
gagee may  be  considered  as  party  to  the  proceedings,  and  it  would 
be  questionable,  at  least,  whether,  having  treated  the  property  as  the 
estate  of  the  mortgagor,  he  should  not  be  estopped  from  ever  after 
setting  up  a  claim  under  the  mortgage.  This  is  the  general  under- 
standing of  the  country  ;  the  purchaser  bids  as  if  there  were  no  mort- 
.gage ;  all  parties  are  considered  as  joining  in  the  sale,  and,  in  case  of 
any  deficiency,  the  estate  is  considered  as  discharged  of  the  claim.* 

6.  A  statute  in  Massachusetts  provides,  that,  in  suits  upon  mort- 
gages after  condition  broken,  the  Court  shall  render  judgment  for  the 
plaintiff,  to  recover  so  much  as  is  due  according  to  Equity  and  good 
conscience. 

7.  A  and  B,  tenants  in  common,  mortgaged  to  C,  to  secure  a  joint 
and  several  bond.  Afterwards,  A  mortgaged  an  nndivided  half  of  the 
farm  to  D.  D  assigned  the  latter  mortgage  to  C,  who  took  pos* 
session  of  the  land  thereupon  for  condition  broken.  C  then  brings  a 
writ  of  entry  against  B,  for  an  undivided  half  of  the  land,  upon  the 
first  mortgage.  Held,  if  the  suit  had  been  brought  for  the  whole  land 
against  both  A  and  B,  B  might  have  redeemed,  by  paying  the  whole 
debt,  and  would  then  have  stood  iu  Equity  as  assignee  of  the  mort- 
gage, not  only  as  against  B,  to  compel  contribution,  but  as  against  any 
subsequent  mortgagee— otherwise,  by  means  of  a  second  mortgage  finom 
A,  B  might  be  deprived  of  all  security  ;  and  that,  mstead  of  compelling 
B  to  adopt  this  course,  and  afterwards  bring^an  action  or  bill  against 
C,  claimmg  under  the  second  mortgage,  to  enforce  his  rights  under  the 
first,  more  especially  as  C  had  entered  to  foreclose  for  a  debt  volun- 
tarily created  after  the  first  mortgage ;  the  Court  would  exercise  its 
equitable  powers  in  this  suit,  and  render  judgment  only  fcx*  the 
amount  equitably  due  in  relation  to  the  land,  which  was  onemoieiy  of 
the  debt,  a  moiety  of  the  land  having  been  taken  by  C  to  secure 
another  debt  irom  A  alone.  Judgment  for  possession,  unless  the  de- 
fendant within  two  months  pay  half  the  money  due  on  the  bond. 
Such  judgment  would  be  no  bar  to  a  suit  against  B,  upon  the  bond,  for 
the  balance  due,  because  the  facts  on  which  the  judgment  wtfs  founded 
were  specially  set  forth.  If  A  had  been  a  mere  surety  for  B,  the 
whole  amount  being  equitably  due  from  B,  a  different  rule  would  be 
adopted.' 

8.  Entry  and  possession  under  a  judgment  upon  mortgage,  cannot 
be  construed  a  payment  of  the  mortgage  debt.  The  whole  is  but  a 
process  to  compel  payment,  and  is  only  equivalent  to  an  entry  to  fore- 


Harrimn  e.  Eldridge,  2  Halat  40&-9.         •  Swgent  t.  MoFarland,  8  Pick.  500. 
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close  without  a  judgment.  To  consider  it  payment,  would  be  to 
compel  the  mortgagee  to  become  a  purchaser,  when  he  might  choose 
to  hold  the  land  as  security.  But,  after  foreclosure,  the  estate  may  be 
valued,  and  he  may  be  deemed  to  have  received  payment  pro  tanto.^ 

9.  Where  a  second  mortgagee  takes  a  conveyance  of  the  land,  from 
another  person  holding  a  first  and  a  third  mortgage,  after  the  latter  has 
entered  and  foreclosed  the  latter  mortgages  ;  to  a  suit  by  the  second 
mortgagee  upon  his  note,  it  is  no  defence,  that  the  land,  and  the  rents 
and  profits  thereof,  are  of  greater  value  than  the  aggregate  of  the 
amounts  secured  by  all  the  mortgages  ;  because  the  plaintifiT  has  ac- 
quired an  absolute  title,  to  the  land,  wholly  independent  of  his  own 
mortgage.* 

10.  In  Massachusetts,  Maine,  New  Hampshire  and  Rhode  Island,* 
in  all  real  actions  upon  mortgage,  after  condition  broken,  the  judgment 
shall  or  may  be  a  conditional  one,  that  if  the  mortgagor,  &c.  pay  to  the 
mortgagee,  &c.  the  sum  adjudged  due  within  two  months,  no  writ  of 
possession  shall  issue— otherwise  such  writ  shall  issue.  In  Massachu- 
setts, such  judgment  must  be  moved  for  by  one  of  the  parties  ;*  and 
cannot  be  claimed  by  a  defendant  who  is  not  the  mortgagor,  nor  one 
claiming  under  him.  In  Vermont,*  judgment,  in  such  case,  is  ren- 
dered in  common  form,  but  the  Court,  on  application  of  the  defendant, 
stay  execution ;  and  order  that,  if  he  pay  the  amount  due  in  a  time 
not  exceeding  one  year,  the  judgment  shall  be  vacated.  Payment  is 
to  be  made  to  the  clerk,  who  shall  give  a  certificate  thereof,  to  be 
recorded,  and  also  take  a  receipt  fit)m  the  plaintiff. 

11.  In  New  York,  the  action  of  ejectment  cannot  be  brought  upon 
a  mortgage.' 

12.  In  South  Carolina,*  mortgagees  are  expressly  prohibited  bom 
bringing  any  possessory  action  for  the  land ;  the  mortgagor  being 
deemed  owner  of  the  land,  even  after  condition  broken,  and  the  mort- 
gagee owner  of  the  debt.  Upon  the  recovery  of  judgment  on  the 
personal  security,  the  judges  of  the  Court  may  order  a  sale  of  the 
land,  giving,  if  they  see  fit,  a  reasonable  extension  of  time,  not  exceed- 
ing six  months ;  and  allowing  a  credit  of  not  more  than  twelve  months. 
This  proceeding  is  to  operate  as  a  perfect  foreclosure.  But,  at  any 
time  before  sale,  the  mortgagor  may  prevent  it,  and  entitle  himself  to 
an  entry  of  satisfaction  on  the  mortgage,  by  paying  the  debt  and  costs. 

13.  In  New  Jersey,  where  a  rtiortgagee  brings  a  suit  either  upon 
the  mortgage  or  the  bond  secured  thereby,  if  no  suit  in  Equity  is 
pending  at  the  time,  and  if  the  defendant  bring  into  Court  the  amount 
of  debt  and  costs,  the  Court  will  discharge  him  iirom  the  mortgage, 


»  West  V.  Chamberlin,  8  Pick.  336.    Hedge  v.  Holmes,  10  Pick.  381.    (See  p.  341). 

«  Hedge  «.  Holmes,  10  Pick.  380. 

s  Mass.  Rev.  St.  634.    1  SmiU^'s  St.  163-4.    N.  H.  L.  63.    I^.  I.  L.  210. 

*  1  Verm.  L.  84. 

•  2  N.  Y.  Rev.  St  312.  •  1  Biev.  Dig.  174-5. 
*"  In  Rhode  Island,  by  the  defendant. 
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and  order  a  reipoDFeyance  of  the  premises,  and  a  delivery  to  the  mort- 
gagor of  all  evidences  of  title.* 

14.  Where  lands  have  been  sold  on  execution,  and  the  purchaser 
brings  ejectment  against  the  judgment  debtor,  the  defendant  cannot 
set  up  in  defence  an  outstanding  mortgage  given  by  himself,  before 
the  judgnient  lien  attached  to  the  land.' 

15.  In  New  Hampshire,  it  has  been  held,  that  a  mortgagor  cannot 
have  assumpsit  against  the  mortgagee  for  tlie  profits  of  the  land,  re- 
ceived by  the  latter,  between  the  time  of  entry  to  foreclose,  and  the 
time  when  the  land  was  redeemed.' 

16.  In  Pennsylvania,  after  twelvQ  months  from  the  day  of  payment 
of  the  debt,  or  performance  of  the  condition,  named  in  the  mortgage,  a 
scire  facias  may  be  issued  against  the  mortgagor,  and,  upon  execution 
issued  thereon,  the  land  may  be  sold  as  upon  other  executions,  or,  for 
want  of  purchasers,  delivered  to  the  mortgagee,  not  subject  to  redemp- 
tion.^ If  the  mortgagee  have  released  a  part  of  the  land,  he  may 
proceed  against  the  remainder,  but  the  mortgagor  may  plead,  that  the 
sum  claimed  is  greater  than  ought  proportionably  to  be  charged  upon 
the  land/  No  sale  or  delivery  of  the  mortgaged  premises  shall  give 
any  fuither  term  or  estate  in  the  land,  ttian  the  land  is  mortgaged  for.* 
A  sale  upon  a  mortgage  shall  not  affect  the  prior  lien  of  any  other 
mortgagee.  (The  latter  provision  is  made  by  an  act  passed  April  6, 
1830.  It  had  been  previously  held,  that  a  sale  on  execution  dis- 
charged all  liens,  prior  and  subsequent.'') 

17.  In  Delaware,  a  mortgagee  may  have  a  writ  of  scire  facias,  after 
twelve  months  from  breach  of  condition.  The  land  is  sold,  as  upon 
other  executions.  But  the  sale  passes  only  the  interest  owned  by  the 
mortgagee.' 

18.  In  Illmois,  the  same  remedy  by  scire  facias  may  be  had  upon 
a  mortgage.  If  the  debit  is  payable  by  instalments,  *the  last  must  be 
due.     The  land  is  sold,  as  upon  execution.' 

19.  In  Indiana,  (Ind.  Rev.  L.  244,  s.  25)  the  mortgagee  files  a 
bill  according  to  the  course  of  the  common  law,  upon  which  the  Court 
may  render  an  equitable  decree,  and  may  order  a  sale  of  the  land  at 
auction.  The  statute  provides,  that  the  purchaser  shall  take  the  land 
free  from  incumbrances,  and  not  subject  to. redemption,  and  that,  in 
aU  sales  on  execution,  the  surplus  proceeds  shall  be  paid  over  to  the 
debtor ;  but  it  further  provides  (p.  245)  that  no  sale  of  property  on 
execution,  by  virtue  of  sect.  25,  shall  create  any  further  term  or  estate 
in  vendees,  mortgagees  or  creditors,  to  whom  it  is  sold  or  delivered, 
than  the  estate  was  mortgaged  for. 


>  1  N.  J.  Rev.  G.  102.    Den  v.  Spinning,  1  Halit.  471. 

'  Leseee,  &c.  v.  Butler,  fi  Ohio,  225. 

3  Robinson  v.  Robinflon,,  1  N.  H.  161. 

«  Ford.  Dig.  104.  •  lb.  204.  «  lb.  292.  '  ]b.  297. 

•  Del.  St.  1829, 90&-e-7.  •  lUin.  Rev.  L.  376. 
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90.  Id  Ohio,  for  the  purpose  of  foreclosure,  the  land  is  appraised 
as  for  sale  upon  execution,  and,  if  two  thirds  of  the  valuation  exceed 
the  debt  and  interest,  sold  at  auction,  and  the  surplus  proceeds  paid 
over  to  the  mortgagor ;  if  not,  the  absolute  title  is  transferred  to  the 
mortgagee,  with  no  right  of  redemption.  In  the  latter  case,  he  may 
still  recover  the  balance  of  his  debt.^ 

21.  It  has  been  held  in  England,  that,  after  a  mortgagee  has  pro- 
ceeded to  commitment  of  the  mortgagor  in  a  suit  upon  the  debt,  he 
may  still  have  a  remedy  upon  the  mortgage.' 


CHAPTER  XXXVIII. 


MORTGAGE— REMEDIES  IN  EQUITY— FORECLOSURE  AND  RE- 
DEMPTION. 


1-12.  Lapse  of  time. 

2.  General  principles  of  foreelosnre. 

6-24.  Massadwaetts. 

9^^.  Maine. 
11.  Rhode  Island. 
14.  New  York. 

16.  Connectieiit. 

17.  Geoiffia. 

18.  New  Jersey. 

19.  New  Hampshire. 
21.  North  Carol'ma. 


22.  Ohio. 

31.  Foreclosnre^whether   payment  of 

debt,  &c. 
40.  Right  of  redemption  may  be  revived. 
44.  Mortgage  cancelled  by  mistake. 

46.  Equity  will  not  relieve,  where  there  is 

a  legal  right 

47.  Fraud. 

48.  Payment  into  Court. 

49.  Mortgagor  cannot  redeem  on  pajrxnent 

by  a  third  person. 


1.  It  has  been  already  stated  (p.  290)  that  a  mortpgor  may  be 
barred  of  his  right  of  redamptioQ  by  lapse  of  time,  and  undisturbed 
possession  of  the  land  by  the  mortgagee.  In  addition  to  this  general 
limitation,  the  law  has  provided  more  specific  modes  of  barring  of 
foreclosing  an  equity  of  redemption. 

2.  Chancellor  Kent  says,  a  mortgagor's  right  of  redemption  may 
be  barred  or  foreclosed  by  the  mortgagee  after  giving  due  notice  to 
redeem.  The  ancient  practice  was,  by  bill  in  Chancery  to  procure  a 
decree  for  strict  foreclosure,  which  had  the  effect  of  givmg  an  absolute 
dtle  to  the  mortgagee.  This  still  contmues  to  be  tiie  usual  English 
practice ;  though,  m  some  cases,  the  mortgagee  obtains  a  decree  for  a 


>WaIk.303.    10hioR.88S;3,187.  *  DftTia  v.  BatftiiiB,  d  Rum.  A  If .  7«. 
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$ale  of  the  land,  under  the  direction  of  an  officer  of  the  Court,  in  which 
case  the  proceeds  are  applied  to  the  discharge  of  incumbrances  ac- 
cording to  priority.  The  latter  practice  is  adopted  in  New  York, 
Maryland,  Virginia,  South  Carolina,  Tennessee,  Kentucky  and 
Indiana.' 

3.  It  is  said,  "  if  a  freehold  estate  be  held  by  way  of  mortgage  for 
a  debt,  it  hiay  be  laid  down  as  an  invariable  rule,  that  (in  order  to  a 
sale)  the  creditor  must  first  obtain  a  decree  'for  a  sale  under  a  bill  of 
foreclosure.  There  never  was  an  instance,  where  the  creditor,  holding 
land  in  pledge,  was  allowed  to  sell  at  bis  own  will  and  pleasure.  It 
would  open  a  door  to  the  most  shameful  imposition  and  abuse." '  * 

4.  Where  the  practice  prevails,  of  foreclosure  without  sale,  its 
severity  is  mitigated  by  enlarging  the  time  of  redemption  from  six 
months  to  six  months,  or  for  shorter  periods>  according  to  the  equity 
arising  from  circumstances.' 

5.  In  Massachusetts,  the .  noortgagee,  after  condition  broken,  may 
recover  possession  by  action,  or  may  enter  openly  and  peaceably,  if 
not  opposed  by  the  occupant ;  and  a  continued  peaceable  possession 
for  three  years  will  foreclose  the  mortgage. 

6.  If  made  without  a  judgment,  a  memorandum  or  certificate  of 
the  entry  is  made  upon  the  deed,  and  signed  by  the  mortgagor  or 
party  claiming  under  him,  and  recorded ;  of  else  a  certificate  of  two 
competent  witnesses  to  prove  the  entry,  is  made  and  sworn  to,  and 
recorded ;  and  no  entry  is  effectual  for  foreclosure,  unless  a  certifi- 
cate or  a  deposition  in  proof  thereof  is  thus  made  and  recorded.* 

7.  In  case  of  entry  before  condition  broken,  the  three  years,  limited 
for  redemption,  will  not  begin  to  run  till  breach  of  condition,  and  writ- 
ten notice,  that  the  possession  is  thenceforth  to  be  held  for  condition 
broken  or  for  foreclosure  ;  unless  the  mortgagee  make  a  new  entry  or 
commence  an  action.  The  same  certificate  or  deposition,  to  prove 
subh  notice  or  new  entry,  shall  be  made  and  recorded,  as  above  pro- 
vided in  case  of  other  entries.* 

8.  A  mortgagee,  pending  an  action  upon  the  mortgage,  entered 
upon  the  land  in  pais  for  condition  broken,  and  afterwards  entered 
under  a  judgment  in  the  suit.  Held,  the  latter  entry  was  a  waiver  of 
the  former,  and  the  three  years  for  foreclosure  dated  from  the  latter.* 

'  9.  In  Maine,  an  entry  to  foreclose  shall  be  made  by  process  of  law, 
by  the  written  consent  of  the  mortgagor,  Sec,  or  by  the  mortgagee's 
taking  open  and  peaceable  possession  before  two  witnesses.* 


1  4  Kent,  180-1.  '  Fer  Ch.  Kent,  Hart  v.  Ten  Ejck,  2  John.  Cha.  100. 

•M  Kent,  181-2. 

*  Mass.  Rev.  St.  634.  •  lb.  635-6. 

*  Fay  V.  Valentine,  5  Pick.  418. 
7  1  SmiUi'8  St.  161-2. 

*  An  express  power  toseiliBan  exception  to  the  rule. 

VOL.  I.  43 
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10.  Where  a  mortgagee,  in  Maine,  took  possession  of  the  land,  un- 
der an  execution^  in  presence  of  his  own  agent  and  the  sheriff  only, 
held,  they  were  not  the  two  witnesses  required  by  law.* 

11.  In  Rhode  Island,  three  years'  possession  is  sufficient  to  fore- 
close a  mortgage.  Possession  is  to  be  taken,  either  by  legal  process, 
or  by  peaceable  and  open  entry  in  presence  of  two  witnesses,  who 
shall  give  a  certificate  of  the  fact.  The  party  giving  possession  shall 
acknowledge  it  to  be  voluntarily  done  before  a  magbtrate,  and  both 
the  certificate  and  acknowledgment  shall  be  cecorded.  The  Court 
are  empowered  to  hear  in  Equity  all  bills  of  foreclosure,  brought  after 
the  mortgagee  has  taken  possession,  by  consent  of  parties,  without 
legal  process." 

12.  In  this  State,  the  general  doctrine  of  foreclosure  by  lapse  of 
time,  independently  of  statutory  provisions,  has  also  been  recognised. 
Thus,  where  a  mortgagee  had  been  in  visible  possession  of  the  land 
for  ten  years,  nine  of  them  after  condition  broken,  and,  four  years  after 
the  death  of  the  mortgagor,  conveyed  to  one  having  no  actual  notice 
of  the  mortgage,  and  affected  by  it  only  so  far  as  it  varied  construc- 
tively fix)m  the  registry ;  and  the  purchaser  occupied  eighteen  yeais 
and  made  valuable  improvements ;  and  the  mortgagor's  estate,  being 
insolvent,  was  administered  by  the  mortgagee ;  held,  the  right  of  re- 
demption, as  against  the  purchaser,  mu^t  be  deemed  to  have  been 
abandoned  by  all  parties  interested,  and  a  bill  for  that  purpose,  brought 
by  a  devisee  of  one  of  the  mortgagor's  heirs,  was  dismissed.' 

13.  But  where  a  part  of  several  parcels  of  land,  mortgaged  by  one 
deed,  have  been  conveyed  by  the  mortgagee  to  a  bona  fide  purchaser, 
against  whom  the  right  of  redemption  is  barred  by  lapse  of  time  ;  the 
mortgagor  may  still  redeem  such  portions  of  the  land  as  remain  in  the 
mortgagee's  possession.^ 

14.  In  New  York,  upon  a  bill  for  foreclosure  or  satisfaction,  the 
Court  may  decree  a  sale  of  the  whole  or  a  part  of  the  land.  When  a 
bill  is  filed  for  satisfaction,  the  Court  may  not  only  compel  a  delivery 
of  the  land  to  a  purchaser,  but,  on  the  return  of  the  report  of  sale, 
may  decree  payment  of  any  balance  remaining  due,  and  recoverable 
by  law,  either  by  the  mortgagor  or  a  surety,  if  the  latter  be  joined  m 
the  bill ;  and  issue  executions,  as  in  other  cases.  Durmg  and  after 
such  process,  no  suit  at  law  shall  be  brought  for  the  debt,  unless  au- 
thorized by  Chancery.  The  bill  must  set  forth,  whether  any  pro- 
ceedings have  been  had  at  law  upon  the  debt ;  and,  if  judgment  has 
been  recovered,  the  bill  will  be  dismissed,  unless  the  sheriff  has  re- 
turned on  execution,  that  the  debtor  has  no  property  except  the  mort- 
gaged premises.  Sales  shall  be  made,  and  deeds  given,  by  a  Master, 
and   shall  vest  the  same  title  in  the  purchaser,  that   a  foreclosure 


1  1  Gordon  v.  Hobart,  2  Sunn.  401.  '  R.  I.  L.  210>1. 

'Dexter  r.  Arnold,  1  Sumn.  109.  «  Ibid. 
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would  have  vested  in  the  mortgagee,  and  shall  be  as  valid  as  if  exe- 
cuted by  both  mortgagor  and  mortgagee.  The  surplus  proceeds  shall 
be  brought  into  Court  for  the  use  of  the  defendant  or  other  party  enti- 
tled, and,  if  not  taken  out  in  three  months,  invested  for  their  benefit. 
If  the  bill  is  filed  for  the  payment  of  an  instalment  or  of  interest,  it 
shall  be  dismissed,  upon  the  defendant's  paying  the  amount  due,  with 
costs,  before  the  decree  for  a  sale.  If  paid  afterwards,  proceedings  ' 
shall  be  stayed,  but  a  decree  of  foreclosure  and  sale  entered,  to  be 
enforced  upon  any  subsequent  default,  on  a  new  petition,  and  by  a 
further  order.  In  such  case,  the  Court  will  ascertain,  through  a  Mas- 
ter, whether  a  portion  of  the  land  may  be  sold,  sufficient  to  pav  what 
is  due,  and  decree  accordingly.  If  a  sale  of  the  whole  will  be  most 
beneficial,  such  sale  will  be  decreed,  and  the  whole  debt  paid,  deduct- 
ing interest  on  the  portion  not  due,  if  not  payable  on  interest ;  or  the 
Court  may  order  such  portion  to  be  put  out  at  interest  for  the  bene- 
fit of  the  parties.' 

15.  By  a  late  statute,  lahd  sold  under  mortgage,  or  a  decree  there- 
on, may  be  redeemed  in  one  year.  So  any  distinctly  sold  portion  of 
the  whole.  Ten  per  cent,  interest  shall  be  paid.  A  tender  may  be 
made  either  to  the  officer  or  the  purchaser,  who  shall  pve  a  certificate 
of  the  payment ;  or,  in  case  of  their  refusal,  absence,  or  disability,  or 
if  they  are  unknown,  to  the  public  treasurer.  The  certificate  to  be 
recorded.* 

16.  In  Connecticut,  the  land  mortgaged,  upon  foreclosure,  is  never 
decreed  to  be  sold.  The  bill  of  foreclosure  is  not  a  proceeding  in  rem; 
there  is  no  sale,  and  possession  is  not  enforced.  The  mortgagor  is 
allowed  fifteen  years  to  redeem,  after  entry  by  the  mortgagee  for 
breach  of  condition.' 

17.  In  Georgia,  where  application  is  made  to  the  Court  for  fcMre- 
closure  of  a  mortgage,  the  Court  shall  order  that  the  debt  be  paid 
on  or  before  Ae  first  day  of  the  next  term — the  order  to  be  served 
and  published  in  a  newspaper ;  and,  if  not  complied  with,  the  Court 
may  render  judgment  for  the  amount  due,  and  pass  a  rule  absolute  for 
a  sale  of  the  land,  as  upon  execution.  The  surplus  money,  if  any, 
shall  be  paid  to  the  mortgagor.  If  the  mortgagor  make  affidavit  of 
payments  or  set  offs,  which  ought  to  be  allowed  him,  the  Court  shall 
submit  the  matter  to  auditors.^ 

18.  In  New  Jersey,  the  statute  provides,  that  possession  by  the 
mortgagee  twenty  years  after  default  of  payment  shall  bar  the  right  of 
redemption.  Upon  a  bill  for  foreclosure,  the  Court  may  order  a  sale 
of  the  whole,  or  a  sufficient  portion  of  the  land,  either  by  a  master,  or 
by  a  sheriff,  upon  Jieri  facias.  But  the  sale  shall  pass  no  greater 
estate  than  the  mortgagee  would  have  acquired  by  foreclosure.* 


1 2  N.  Y.  R«v.  St.  191-3.  •  N.  T.  L.  1837,  46&-6. 

>  Palmer  v.  Mead,  7  Conn.  152-3.    4  Sent,  181. 

*  Prince,  168, 423-«.  •  1  N.  J.  Rev.  C.  412, 705. 
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19.  In  New  Hampshire,  the  mortgagee  may  hold  for  foreclosure,  hy 
a  peaceable  entry  with  or  without  legal  process  after  condition  bick^n ; 
or  by  remaining  in  possession,  with  notice  of  his  purpose,  if  he  entered 
before  breach  of  condition.*    The  time  is  one  year. 

20.  If  the  mortgagee  remain  in  possession,  a  yeieir  after  condition 
broken,  with  the  mortgagor,  this  is  a  sufficient  possession  to  foreclose 
the  mortgage.* 

21.  In  North  Carolina,  a  strict  foreclosure  has  been  allowed.* 

22.  In  Ohio,  the  mortgagee  may  have  a  decree  of  foreclosure, 
where  the  debt  equals  two  i^birds  of  the  value  of  the  land ;  and  he 
may  demand  a  sale.  In  Tennessee,  the  mortgagor  has  two  years  to 
redeem,  after  confirmation  of  the  master's  sale,  under  a  decree  of 
foreclosure.* 

23.  An  equity  of  redemption  may  be  foreclosed  by  the  act  of  the 
mortgagor  himself;  for,  upon  a  bill  to  redeem,  the  plaintiff,  in  Eng- 
land, is  required  to  pay  the  debt  by  a  given  time,  usually  six  months 
&om  liquidation  of  the  debt,  in  default  of  which  the  bill  is  dismissed ; 
and  this  proceeding  is  a  bar  to  a  new  bill,  and  equivalent  to  a  fore* 
closure.*  ' 

24.  In  Massachusetts,  a  tender  for  the  purpose  of  redemption  may 
be  made,  even  before  entry  for  breach  of  condition.  If  not  ac- 
cepted, a  tender  shall  not  prevent  a  foreclosure,  unless  a  suit  thereon 
is  commenced  within  one  year  thereafterwards.  A  bill  for  redemp- 
tion, offering  to  pay  the  money  due,  may  be  brought  without  previous 
tender;  but  the  plaintiff  shall  pay  costs,  unless  the  defendant  has  un- 
reasonably neglected  or  refused  to  render  an  account.  Substantially 
the  same  provision  is  made  in  Mame.  In  the  latter  State,  if  the  mort- 
gage is  given  to  secure  the  payment  of  money  only,  and  the  whole  is 
due,  after  payment  or  tender,  the  mortgagor  may,  by  a  biU  in  Equity, 
compel  the  mortgagee  to  give  a  deed  of  release,  if  he  has  neglected 
or  refused  to  do  it,  though  not  in  possession  ;  or  he  may  proceed,  as 
above  provided,  without  a  tender.  In  New  Hampshire,  payment  at 
tender  will  render  the  mortgage  void.  If  the  mortgagee  refuse  to  re- 
lease or  to  state  an  account,  the  mortgagor  may  petition  the  Coiut,  and, 
upon  his  bringing  the^money  into  court,  if  merely  tendered  previously, 
the  Court  shall  order, a  discharge,  and  an  attested  copy  of  the  decree 
shall  be  recorded  in  the  Registry  of  Deeds.  If  the-  mortgagee  refuse 
to  state  an  account,  the  Court  shall  ascertain  the  amount  due,  and 
make  a  similar  decree.' 

25.  In  Massachusetts,  after  the  death  of  the  mortgagor,  only  bis 
heir  or  assignee  can  redeem.^ 

»  N.  H.  St.  1829,  529-30.  «  Gilman  v.  Hidden,  5  N.  R  30. 

»  Spiller  V,  Spiller,  1  Hayw.  482.   (See  ch.  37). 

«  4  Kent,  181  n.    5  Ham.  554.    Henderson  v.  Lowry,  5  Yerg.  340. 

»  4  Kent,  185. 

•  MaB8.  Rev.  St.  G36.    Me.  L.  1837, 439-40.    N.  H.  St.  1829, 530-1. 

7  Smith  V.  Manning,  9  Mass.  422. 
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26.  The  statutory  provision,  authorizing  a  mortgagor  to  bring  a  bill 
for  redemption  without  actual  tender,  after  having  demanded  an  ac- 
count from  the  mortgagee,  has  been  the  subject  of  judicial  construction 
b  several  cases. 

27.  A  mortgagee  was  asked  hj  the  assignee  of  the  mortgagor,  at 
the  <^ce  of  the  ^mer,  in  W.,  what  was  due  on  the  mortgage.  He 
answered,  that  he  owned  the  whole  estate ;  and,  to  a  second  inquiry, 
that  the  records  would  show.  Being  asked  what  money  would 
answer,  he  replied,  nothmg  but  specie;  and  that,  if  tendered,  he 
should  act  his  pleasure  about  receiving  it ;  and,  if  he  took  it,  he  would 
discharge  upon  the  records.  He  also  said,  that  his  papers  were  at  C, 
(distant  eight  or  nine  miles  from  W.),  and  he  could  not  ascertain  the 
sum  due.  Held,  a  sufBcient  demand  and  refusal,  to  sustain  the  bill ; 
but  not  such  an  unreasonable  refusal,  as  would  subject  the  defendant 
to  costs.' 

28.  A  mortgagor  asked  the  mortgagee,  when  absent  from  the  town 
where  the  latter  resided,  to  make  out  and  iurqish  in  reasonable  time  an 
account  of  the  sum  due.  He  replied,  that  if  the  mortgagor  would  call 
upon  him  at  home,  he  would  furnish  all  the  information  in  his  power- 
Without  thus  applying,  the  mortgagor  brought  a  bill .  to  redeem.^ 
Held,  it  would  not  lie.' 

29.  But  where,  upon  a  demand  made,  the  mortgagee  said,  he  had 
no  other  account  to  render  than  one  rendered  two  years  before,  which 
turned  out  to  be  erroneous  ;  held,  a  sufficient  demand  and  refusal,  to 
sustain  a  bill  for  redemption.' 

30.  In  Maine,  where  the  mortgagee,  or  any  one  claiming  under 
him,  has  entered  for  condidon  broken,  the  mortgagor,  or  any  one 
claiming  under  him,  may  redeem  withm  three  years  after  such  entry, 
by  bringing  a  bill  in  Equity.  The  Court,  upon  a  hearing  of  the  bill, 
may  render  judgment  according  to  equity  and  good  conscience,  and 

,  award  execution  accordingly ;  and,  if  the  defendant  does  not  appear, 
or  refuses  to  comply  with  the  order  or  judgment,  the  money  shall  be 
paid  mto  court,  and  execution  issue/ 

31.  The  question  has  frequently  aiisen,  whether  the  foreclosure  of 
a  mortgage  operates  as  payment  or  extinguishment  of  the  debt,  or 
whether  the  mortgagee  may  still  maintain  an  action  at  law  for  the 
balance  due  him,  after  deducting  the  fair  value  of  the  property.  Tha 
better  opinion  is  said  to  be,  that  such  action  may  be  brought.  This 
question  also  involves  the  further  one,  whether  the  foreclosure  is 
thereby  opened,  and  the  right  6f  redemption  revived.* 

32.  Judge  Story  says,  if  foreclosure  of  a  mortgage  operated  s^s  pay* 
ment  of  the  debt,  it  would  frequently  prove,  b  Uteral  exactness  of 


>  Willard  v.  Fiake,  2  Pick.  540.  «  Fay  r.  Valentine,  2  Pick.  546. 

»  Battle  V.  Griffin,  4  Pick.  6.  *  1  SmiUi'B  St.  159-63. 


»  4  Kent,  183. 
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language,  mortuum  vadium,  a  dead  aiid  worthless  security.  If  the 
mortgagee  is  compeUable  to  make  an  election,  the  pursuit  of  a  remedy 
upon  the  personal  security  is  an  abandonment  of  the  pledge,  while  an 
appropriation  of  the  latter  is  an  abandonment  of  the  debt  In  a  case 
therefore  of  suspected  insolvency,  he  would  be  encircled  with  perils  on 
every  side ;  and,  instead  of  a  double  security  for  his  debt,  would  be 
left  with  scarcely  a  single  plank  to  save  himself  in  the  shipwreck/ 

33.  The  English  authorities,  upon  both  the  points  above  stated, 
seem  somewhat  confused  and  contradictory. 

34.  It  was  held,  in  an  eariy  case,  that  a  suit  upon  the  bond  after 
foreclosure  opened  the  foreclosure,  and  let  in  the  mortgagor  to  redeem. 
And  Lord  Thurlow  is  said  to  have  declared,  that,  after  foreclosure,  so 
long  as  the  mortgagee  kept  the  estate,  he  must  take  it  in  satisfaction, 
because  there  was  no  means  of  ascertaining  how  far  it  paid  the  debt ; 
but,  after  having  sold  it,  he  might  recover  the  balance  due,  in  a  suit 
upon  the  bond.  On  the  other  hand,  in  the  case  of  Perry  «.  Barker, 
Lord  Eldon  inclined  to  the  opinion,  that,  after  sale,  no  suit  would  lie 
upon  the  bond,  because  the  plaintiff  had  disabled  himself  to  reconvey 
the  estate  ;  but,  at  the  same  time,  he  remariced  that  Lord  Thurlow 
had  decided  that  such  action  would  lie,  either  with  or  without  a  sale. 
In  a  subsequent  hearing  of  the  same  case.  Lord  Erskine  held,  that  a 
foreclosure  was  no  bar  to  a  suit  upon  the  bond  ;  but  that  the  mort- 
gagor was  thereby  enabled  to  redeem,  and,  if  the  mortgagee  had  sold 
the  land,  he  would  be  allowed  time  to  get  it  back.  But  he  also  held, 
that  where  this  was  impracticable^  Chancery  would  restrain  the  suit 
by  a  perpetual  injimction.* 

35.  Judge  Story  questions  the  correctness  of  the  rule,  which  allows 
a  Court  of  Equity  to  restrain  such  suit,  before  the  creditor  has  received 
ftiU  satisfaction  ;  and  also  that,  by  which  (he  suit  is  held  to  have  the 
effect  of  opening  the  foreclosure.  A  foreclosure  may  well  be  deemed 
a  ptirchase,  at  the  foil  value  of  the  land,  if  less  than  the  debt,  and,  if 
greater,  at  the  amount  of  the  debt.  Where  the  value  much  exceeds 
the  debt,  a  foreclosure  can  very  rarely  take  place-^it  is  therefore,  of 
itself,  prima  facte  evidence  of  inferior  value.  By  taking  the  land,  the 
creditor  incurs  an  mconvenience.  If  it  afterwards  fall  in  value,  he  is 
the  loser,  and  therefore  he  ought  to  be  benefited  by  any.  rise  in  value. 
If,  after  foreclosure,  the  mortgagee  should  seek  further  relief  in  Equity, 
Acre  might  be  ground  for  enforcing  the  principle  of  reciprocal  Equity ; 
but  there  seems  to  be  no  ground,  upon  which  Equity  should  decree  an 
injuncHon,  in  such  case,  against  the  enforcement  of  legal  rights.  And 
even  if  it  should  thus  interfere,  where  the  mortgagee  still  retains  the 
estate,  it  would  seem  that,  after  a  sale,  he  ought  to  recover  the  balance 


>  Hatch  V.  White,  3  Galli.  154.    (Omalj  v.  Swan,  3  Mas.  474). 

«  Daahwood  v,  Bljthwav,  1  £q.  Gas.  Abr.  317.    Tooke  v.  .  2  Dick.  785.    B 

Vea.5SS7.    13  Vca.  197. 
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remaining  due.  Bat,  at  all  events,  all  the  decisbns  concur  in  the 
principle,  that  at  law  foreclosure  does  not  bar  a  suit  for  the  balance  of 
the  debt.' 

36.  Judge  Story  proceeds  to  rqpiark,  that  whatever  may  be  the 
doctrine  of  Chancery  upon  the  subject,  when  acting  upon  its  own  pe- 
culiar principles  alone,  yet,  where  a  statute  expressly  limits  the  right 
of  redemption  to  a  certain  time  after  possession  taken,  and  negatives 
it  afterwards,  a  foreclosure  cannot  be  opened  by  a  suit  upon  the  bond. 

37.  In  Connecticut,  after  foreclosure,  the  mortgagee  may  maintain 
an  action  for  so  much  of  his  debt  as  the  estate  is  insufficient  to  satisfy, 
estimating  the  value  at  the  time  when  the  right  of  redemption  expires. 
And  the  bringing  of  such  action  shall  not  open  the  foreclosure.' 

88.  In  New  York,  it  has  been  decided,  that  a  foreclosure  is  not 
opened  by  bringing  a  suit  for  the  debt.' 

39.  But,  in  Vermont,*  it  was  held  to  be  reasonable,  though  not  ac- 
tually decided,  that  the  foreclosure  should  be  opened,  and  that  the 
mortgagor,  on  being  sued,  might  file  his  bill  to  redeem,  on  payment  of 
debt  and  costs ;  and  that  the  mortgagee,  when  he  brings  the  suit, 
should  have  power  to  recoovey.  And,  in  Massachusetts,*  the  Revised 
Statutes  provide,  that  where  a  mortgagee  sues  after  foreclosure  for  the 
balance  of  his  debt,  the  mortgagor  shall  have  the  right  to  redeem  at 
any  time  within  one  year  fiom  judgment  recovered. 

40.  The  right  of  redemption  may  be  revived,  by  the  acts  of  the 
mortgagee,  or  by  special  agreement,  even  after  foreclosure. 

41.  Thus,  the  foreclosure  is  waived  by  a  subsequent  acceptance  of 
the  money  due.' 

42.  A  mortgagee,  having  taken  legal  possession  of  the  land  for 
foreclosure,  afterwiBiids  agreed  in  writing  with  the  mortgagor,  that  he 
would  reconvey,  whenever  his  debt  should  be  satisfied  fixsm  the  rents 
and  profits  or  otherwise.  After  the  lapse  of  three  years  fipom  entry, 
the  mortgagor  brought  a  bill  to^  redeem,  and  a  redemption  was 
decreed.' 

,  43.  So,  where  the  assignee  of  a  mortgage,  having  purchased  the 
land  at  a  sale  made  under  a  decree  for  foreclosure,  agreed  with  the 
mortgagee,  for  valuable  consideratbn,  to  hold  the  land  as  security  for 
the  sum  paid  for  the  assignment,  and  tn  tnut  for  the  assignor ;  decreed 
in  Equity,  that  the  assignee  should  reconvey  to  the  assignor  upon  pay- 
ment of  the  sum  stipulated,  deducting  equitable  allowances  for  profits 
and  waste.* 

44.  On  the  other  hand,  where  a  mortgaged  estate  has  been  sold, 
and  the  mortgagee  discharges  the  mortgage,  upon  the  supposition  that 


1  2  Galli.  159-60-1.  *  Conn.  St  194. 

s  Lansing  v.  Goelet,  9  Cow.  346.  *  LoyeU  v.  Leland,  3  Verm.  681. 

»  Mass.  Rev.  St.  638.  <  Batchelder  «.  Robinson,  6  N.  H.  12. 

7  Quint  V.  Little,  4  Oreenl.  495.  >  Soathgate  «.  Taylor,  5  Mimf.  420. 
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the  sale  is  valid^  and  it  is  afterwards  set  aside,  the  mortgage  will  be  re^ 
vived  in  Equity. 

45.  A  mortgagee  purchased  the  mortgaged  estate  at  a  sale  upon 
execution,  and,  having  received  a  deed  irom  the  officer,  entered  satis* 
faction  on  the  mortgage.  Upon  a  bill  in  Equity  filed  by  the  debtor, 
to  set  aside  the  sale  as  irregular  and  void,  it  was  decreed  that  the  sale 
be  set  aside,  and  the  deed  cancelled  ;  but  also,  that  the  complainant 
should  pay  the  amount  due  to  the  defendant,  within  a  certam  time,  or 
else  the  mortgage  be  foreclosed  and  the  land  sold.* 

46.  In  Massachusetts,  a  widow,  claiming  dower,  cannot  mamtain  a 
bill  in  Equity  to  redeem,  where,  under  the  circumstances,  she  might 
maintain  a  suit  at  law.  Hence,  the  bfll  must  allege,  either  that  the 
husband  mortgaged  the  land  before  marriage,  or  that  the  wife  jomed 
in  a  mortgage  made  after  marriage — ^in  either  case,  the  title  of  the  wife 
being  a  mere  Equity,  and  not  a  legal  estate.' 

47.  In  Virginia,  a  mortgagor  may,  in  general,  redeem,  after  the 
mortgagee  has  purchased  the  land  at  a  sale  made  under  a  judgment 
for  the  debt.  But  if  the  judgment  was  recovered  as  against  an  ab- 
sconding and  fraudulent  debtor,  redeniption  will  be  refused,  upon  the 
maxim,  that  "  he  who  hath  done  iniquity,  shall  not  have  equity.'*  * 

48.  Where  the  mortgagor,  in  a  suit  for  redemption,  pays  money 
into  court,  and  the  defendant  disputes  his  right  to  redeem  and  pre- 
vails, the  defendant  is  not  entitled  to  retain  the  money.  The  pay- 
ment is  a  provisional  one,  an  offer  to  pay  money  in  discharge  of  the 
debt,  and  for  the  purpose  of  removing  the  incumbrance.  The  de- 
fendant, by  his  defence,  denies  that  there  is  any  debt  secured  by  mort- 
gage, and  his  own  formal  act  shows  that  be  has  no  claim  to  the 
money.* 

49.  Where  a  mortgagor  has  contracted  to  convey  the  right  in  Equity 
to  a  third  person,  who  thereupon,  on  his  own  account,  pays  the 
mortgage  debt  to  the  mortgagee,  and  the  mortgagor  afterwards  re- 
scinds the  bargain  ;  the  latter  cannot  avail  himself  of  such  payment, 
on  a  bill  in  Equity  to  recover  the  land. 

50.  The'  plaintiffs,  mortgagors,  contracted  with  C,  to  seU  him  the 
land  for  ^5000,  he  providing  for  the  redemption  and  for  payment  of 
the  mortgage  debt,  amounting  to  $3000  nearly,  and  securing  the 
surplus  to  the  plaintifife.  The  defendants,  the  mortgagees,  having 
agreed  to  convey  the  land  to  C,  if  not  redeemed,  and  to  pay  him  the 
amount  due  for  redemption,  if  it  should  be  seasonably  demanded.  C 
paid  the  mortgage  debt  to  the  defendants  ;  who,  in  fulfilment  of  their 
agreement,  gave  a  bond  to  C  conformable  thereto.  Two  of  the 
plaintifi  were  parties  to  this  arrangement.  Their  inducement  was, 
that  the  third  plaintiff  was  absent  at  sea,  and  therefore  a  title  could 


'  Zyletra  v.  Ketth»  2  Des.  141.  '  D^bntj  v.  Gxeen,  4  H.  &  Mqil  101. 

'  MeMiter  v,  Wright,  16  Pick.  151.         *  Putxuua  «.  Putnam,  13  Pick.  131-8. 
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not  be  made  to  C  except  through  the  defendants,  and  also  an  appre- 
hension by  the  defendants,  that  the  plamtifis  might  have  a  right  to  re- 
deem without  the  consent  of  C.  Hence,  it  was  agreed  that  C  should 
take  his  title  fiorn  the  defendants,  after  a  foreclosure  of  their  mortgage. 
Held,  the  intention  and  effect  of  the  transaction  was,  that  the  de- 
fendants assigned  the  mortgage  to  C,  subject  to  the  remaining  Equity, 
the  plainti&  releasing  their  equity  of  redemption,  on  being  paid  or  se- 
cured their  shares  of  the  surplus  over  the  mortgage  debt ;  that  the 
bargain  between  two  of  the  plaintiffi  and  C,  did  not  depend  upon  the 
consent  of  the  absent  plaintiff,  as  the  title  was  to  come  through  the 
defendants  ;  that  C's  payment  to  the  plaintiff  must  be  considered  as 
made  for  himself,  upon  a  purchase  of  the  land,  not  in  discharge  of  the 
mortgage,  which  would  defeat  the  object ;  that,  although  the  absent 
plaintiff  had  no  opportunity  to  assent  to  the  bargain  or  otherwise,  yet, 
as  the  other  plainti&  were  unable  to  redeem,  the  transaction  was  the 
best  that  could  be  done  for  him  in  preventing  a  foreclosure ;  and  that 
the  plaintiffs  were  not  entitled  to  redemption.* 


CHAPTER  XXXIX. 

MORTGAGE— EQIHTABLE  MORTGAGES  AND  LIENS. 


I.  Deposit  of  title  deeib.  I  43.  Lien  of  purcliMer  titer  payment. 

9.  Lien  for  poichaie  money.  | 

1.  In  Equity )  the  depositing,  by  the  owner  of  an  estate,  of  ^Ae  title 
deeds  with  a  creditor,  constitutes  a  mortgage  of  the  estate,  as  against 
the  owner  himself,  and  any  purchaser  from  him  having  actual  or  con- 
structive notice  of  the  fact.  This  doctrine  has  been  strongly  opposed, 
since  its  first  introduction  in  1783,  by  very  distinguished  Judges ;  but 
it  IS  said  to  be  now  firmly  established.  The  rule,  however,  is  con- 
strued strictly,  and  not  extended  by  any  implication.  Thus,  it  is  held, 
that  all  the  deeds  must  be  actually  and  bona  Jide  deposited  with  the 
mortgagee  himself.  Nor  will  a  mere  parol  agreement  to  deposit  or  to 
mortgage  be  enforced.     And  merely  leaving  the  tide  deeds  with  the 


1  How&rd  e.  Agr/,  9  Mass.  179. 
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mortgagor  'will  not  postpone  a  prior  to  a  subsequent  nnntgagee^  unless 
there  is  fraud.' 

2.  A  lease  having  been  pledged  by  a  person,  who  afterwards 
became  bankrupt,  to  the  plaintiff,  as  security  for  a  loan,  the  pledgee 
filed  his  bill  for  a  sale  of  the  leasehold.  Held,  this  was  a  delivery  of 
the  title  for  a  valuable  consideration.  The  Court  had  nothing  to  do 
but  to  supply  the  legal  formalities;  and,  in  all  these  cases,  the  contract 
is  not  to  be  performed,  but  is  executed.  The  Court  afterwards  ordered 
the  lease  to  be  sold,  and  that  the  plaintiff  be  paid  his  money.' 

3.  In  a  note  to  this  case,  it  is  said.  Lord  Thurlow  held,  the  deposit 
of  deeds  entitled  the  holder  to  have  a  mortgage^  and  to  have  his  lien 
effectuated  ;  and,  although  there  was  no  special  agreement  to  assign, 
the  deposit  aflbrds  a  presumption  that  such  was  the  intent. 

4.  So,  where  the  title  deeds  of  an  estate  were  deposited  with  the 
plaintiff  as  security,  and  the  defendant,  fourteen  years  afterwards,  whop 
the  owner  was  upon  the  point  of  bankruptcy,  took  a  mortgage,  ante- 
dated, and  purporting,  but  untruly,  to  be  for  money  then  advanced ; 
and  the  defendant  had  notice  of  the  deposit,  but  avoided  inquiring  for 
what  purpose  it  was  made ;  held,  in  a  bill  brought  by  the  plaintiff 
against  the  defendant  for  foreclosure,  that  the  latter  should  either  pay 
the  plaintiff's  demand,  or  stand  foreclosed,  &c.  The  Court  remaiked, 
that  the  deposit  of  title  deeds  as  security  is  evidence  of  an  agreement 
to  make  a  mortgage,  and  the  agreement  is  to  be  carried  into  execution 
by  the  Court  against  the  ^rtgagor,  or  any  one  claiming  under  him, 
with  notice  express  or  implied.' 

5.  Lord  Eldon  said,  the  decision,  that  a  mere  deposit  of  deeds 
shall  be  evidence  of  an  agreement  for  a  mortgage,  is  much  to  be 
lamented.  It  has  led  to  discussion  upon  the  truth  and  probability  of 
evidence,  which  the  very  object  of  the  Statute  of  Frauds  was  entirely 
to  exclude.  In  another  case,  the  same  Judge  declared,  that  a  deposit 
of  deeds  should  not  be  considered  as  a  mortgage,  except  in  a  clear 
case,  and  he  refused  so  to  treat  it  in  the  cause  before  him.^ 

6.  Sir  William  Grant  remarked,  that  the  mere  fact,  that  one  man's 
title  deeds  are  found  in  another's  possession,  is  not  conclusive  of  any 
purpose  to  mortgage  the  estate.  It  may  exist,  without  any  contract 
whatever.  Where  the  deposit  is  made  when  the  money  is  advanced, 
it  is  obvious  that  the  purpose  of  the  deposit  must  be  to  secure  the 
repayment  of  the  money,  and  there  is  little  to  be  supplied  by  other 
evidence.  The  connesJon  is  not  so  direct,  between  a  debt  antece- 
dently due  and  a  subsequent  deposit ;  nor  is'  the  inference  sp  plain. 
And  where  the  deeds  are  delivered,  not  as  a  present  security,  but  only 
for  the  purpose  of  enabling  the  attorney  to  draw  a  mortgage,  which 
has  been  agreed  for;  the  principle  is  wholly  inapplicable.  The 
deposit  of  deeds  is  indeed  held  to  imply  an  obligation  to  execute  a 
conveyance,  whenever  required.     But,  in  such  case,  the  primary 

»  4  Kent,  149-50.  «  Russel  v.  Russel,  1  Bro.  269  and  n. 

Birch  V.  EUames,  2  Anst.  427.  «  Kx  parte  Haigh,  11  Yes.  403-4  and  n. 
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intention  is,  to  execute  an  immediate  pledge ;  with  an  implied 
engagement  to  do  all  that  may  be  necessary  to  render  the  pledge 
e&ctual  for  its  purpose.  But  in  the  case  supposed,  there  was  no 
intention  to  put  the  deeds  into  pledge.  Nor  does  the  death  of  the 
owner,  before  making'  the  proposed  mortgage,  give  any  effect  to  the 
transaction  as  a  deposit.* 

7.  So  Lord  Eldon  remarked,  that  it  was  an  error  to  suppose,  that 
a  deposit  of  deeds  can  refer  to  nothing  but  an  intention  to  subject  the 
estate.  A  deposit  may  be  of  considerable  use,  without  any  such 
object.  The  right  to  hold  them,  and  so  to  work  out  payment,  i^  of 
great  value.' 

8.  It  is  understood  to  have  been  the  old  rule  in  the  English  Chan- 
cery, that  if  a  first  mortgagee  voluntarily  left  the  title  deeds  with  the 
mortgagor,  he  should  be  postponed  to  a  subsequent  mortgagee  without 
notice  and  in  possession  of  the  deeds ;  because  he  thereby  enabled  the 
mortgagee  to  impose  upon  others,  who,  in  the  absence  of  a  registry, 
could  look  for  their  security  only  to  the  deeds  and  the  possession  of 
the  mortgagor.  Chancellor  Kent,  however,  is  of  opinion,  upon  a 
review  of  the  cases,  that  there  is  not  the  requisite  evidence  of  the 
existence  of  any  such  rule  in  Equity,  as  has  been  stated  by  some  of 
the  Judges ;  or,  if  it  once  existed,  that  it  has  been  changed.  He  says, 
the  settled  rule  is  now,  that  this  circumstance  will  not  defeat  a  prior 
mortgage,  unless  accompanied  with  fraud  or  gross  negligence,  or  a 
voluntary,  distinct  and  unjustifiable  concurrence,  on  the  part  of  the 
first  mortgagee,  to  the  retaining  of  the  deeds.  And,  in  the  United 
States,  where  the  registry  system  generally  {Prevails,  the  alleged  rule 
b  still  less  applicable.  Hence,  where  a  leasehold  is  mortgaged,  the 
leaving  of  the  lease  with  the  mortgagor  is  no  evidence  of  firaud, 
because  the  registry  is  a  beneficial  substitute  for  the  deposit  of  the 
deed,  and  gives  better  and  more  effectual  security  to  subsequent 
mortgagees.' 

9.  Analogous  to  the  lien  just  mentioned,  is  the  equitable  lien  which 
the  vendor  of  land  has  against  the  purchaser,  for  the  price  of  the  land, 
or  ^uch  part  of  it  as  remains  unpaid.  Chancellor  Kent  says,  this  right, 
said  to  be  derived  from  the  civil  law,  is  well  established  in  England, 
and  has  been  recognised  in  the  States  of  Kentucky,  New  York,  Con- 
necticut, Ohio,  Tennessee,  North  Carolina,  Indiana,*  and  by  the 
Supreme  Court  of  the  United  States.  In  Connecticut,  however,  it 
has  been  somewhat  qualified.  In  Pennsylvania,  the  right  was  for- 
merly assumed  to  exist,  but  has  been  since  denied.  The  same  author 
and  Judge  Story  give  the  following  general  view  of  the  law  upon  this 
subject.* 

«  Norrifl  v.  Wilkinson,  12  Vea.  197-8-9.  «  Ex  parte  Hooper,  19  Ves.  479 

'  Berry  v.  Mutual,  &c.  2  John.  Cha.  60&-9.    Johnflon  v.  Stajfg,  2  John.  510. 

*  4  Kent,  151-3.    2  Stoiy,  461-71. 

*  And  in  Virginia  and  Georgia  (2  Yerg.  85).    Judge  Manhall  says,  it  has  not  been 
extensively  recognised.    7  Wlwat  52. 
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10.  To  constitute  this  lien^  no  possession  is  required,  and  it  applies 
equally,  whether  the  transaction  is  a  sale  or  a  mere  executory  con- 
tract. Although  sometimes  placed  upon  the  footing  of  an  express 
agreement  or  assent,  it  is  now  held  to  be  independent  of  any  such 
consideration. 

11.  The  lien  in  question  is  prima  facie  presumed  to  exist,  but 
may  be  negatived  by  special  circumstances.  Thus  it  does  not  exist, 
where  the  object  of  the  sale  was  not  money,  but  some  collateral 
benefit.  It  was  once  held,  that  the  lien  was  defeated  by  the  vendor's 
takbg  an  express  and  distinct  security,  such  as  a  bond  or  note,  for  the 
price ;  but  this  rule  is  now  so  far  qualified,  ij^at  the  lien  is  destroyed 
only  by  the  taking  of  coUatered  security,  whether  in  property  or  in  the 
engagement  of  some  third  person.  The  givmg  of  a  receipt  upon  the 
deed  for  the  consideration  does  not  destroy  the  Ijen. 

12.  This  lien  is  valid  as  against  the  purchaser,  his  heirs,  &c.,  and 
all  purchasers  with  notice  or  without  consideration ;  but  not  against 
creditors  holding  under'  a  bona  fide  conveyance,  or  subsequent  pur- 
chasers without  notice. 

13.  The  lien  of  a  vendor  upon  land  sold,  for  the  purchase  money, 
may  be  classed  as  a  constructive  trust,  not  within  the  Statute  of 
Frauds.  It  is  said  to  be  neither  jus  in  re,  nor  jus  ad  rem,  neither 
property  nor  a  right  of  action ;  but  a  charge. 

14.  The  history  of  the  doctrine,  that  the  vendor  of  land  has  a  lieu 
for  the  unpaid  purchase  money,  is  liius  given  by  ChanceUor  Walwcnth, 
in  the  case  of  Fish  v,  Howland.' 

15.  The  earliest  case  is  Chapman  v.  Tanner,  in  1684  ^1  Vem. 
967).  In  that  case.  Lord  Guilford  hdd,  that  the  vendor  or  land,  to 
one  who  had  become  bankrupt,  had  a  lien  for  the  price,  upon  a 
principle  of  natural  equity,  and  did  not  stand  as  a  general  creditor. 
But  it  is  said,  there  was  a  special  agreement,  that  ^e  seller  should 
retain  the  title  deeds  (Amb.  726,  1  Bro.  424,  n.  b). 

16.  In  Bond  t;.  Kent  (2  Vem.  281),  a  mortgage  was  given  for  a 
part  of  the  price,  and  a  note  for  the  rest.  Held,  there  was  no  lien  for 
the  latter  sum. 

17.  In  Coppin  v.  Coppm  (2  P.  Wms.  291),  Lord  King  held  there 
was  a  lien,  notwithstanding  the  endorsement  of  a  receipt  for  the  price 
upon  the  deed. 

18.  In  Follexfen  v.  Moore  (3  Atk.  272),  Lord  Hardwicke  charged 
Ae  land  with  the  lien  in  the  hands  of  an  heir.  But  the  conveyances 
were  there  retained. 

19.  In  Burgess  i;.  Wheat  (1  Eden,  211),  the  general  principle  is 
recognised. 

20.  In  Tardiff  v.  Schrughan  (cited  1  Bro.  423),  a  man  conveyed 
an  estate  to  his  two  daughters,  in  consideration  of  an  annuity,  and 


1  Paige,  24-SO. 
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they  gave  a  joint  bond  ther^fer.  One  of  them  married  aod  died ;  and 
her  husband,  having  a  life  interest  in  a  moiety  of  the  land,  refused  to 
pay  any  part  of  the  annuity.  Upon  a  bill  filed  by  the  other  sister  and 
hef  husband,  Lord  Camden  held,  that  a  moiety  of  the  annuity  was  a 
lien  upon  the  land  in  the  hands  of  the  defendant ;  and  decreed,  that 
he  should  pay  a  moiety  of  the  arrears,  and  keep  down  a  moiety  of  the 
future  payments. 

21.  In  Farwell  v.  Heelis  (Amb.  734),  Lord  Bathurst  held,  that 
taking  the  bond  of  the  purchaser,  payable  at  a  future  time,  was  a 
discharge  of  the  lien.  (It  is  said,  however,  that  this  case  has  been 
often  overruled.) 

22.  In  Blackburn  v\  Gregson  (1  Bro.  420,  1  Cox.  90),  the  same 
question  was  agitated,  but  not  decided. 

23.  In  Austin  t^.  Halsey  (6  Ves.  475),  where  a  legate  claimed  the 
privileges  of  the  vendor  in  asserting  a  lien.  Lord  Eldon  recognised  the 
rule,  that  the  vendor  has  such  lien,  as  against  the  purchaser,  unless  the 
contract  clearly  shows  a  contrary  intent. 

24.  In  Nairn  f).  Rouse  (6  Ves.  752),  Sir  William  Grant  admitted 
the  geneial  nile,  but  remarked  that,  if  the  vendor  does  not  trust  to  the 
lien,  but  carves  out  a  security  for  himself,  it  is  doubtful  whether  the 
lien  is  or  is  not  \^ived. 

25.  In  Elliot  v.  Edwards. (3  Bos.  &  P.  181),  the  holder  of  a  lease 
assigned  it,  with  a  proviso  that  the  assignee  should  not  transfer,  &;c» 
until  payment  of  the  price,  and  took  security  from  a  third  person* 
Held,  the  vendor  still  had  a  lien  for  the  price. 

26.  In  Hughes  v.  Kearney,  (1  Sch.  &  Lef.  132),  the  purchaser 
gave  his  note  for  the  purchase  money,  which  was  put  into  the  hands 
of  a  third  person  as  trustee,  untS  the  incumbrances  upon  the  estate 
could  be  ascertained  and  paid  off  therefrom,  and  the  balance  to  be 
paid  to  the  vendor.  Held,  the  balance  of  the  purchase  money,  in* 
eluded  in  the  note,  was  a  lien  upon  the  land  in  the  hands  of  an  heir. 

27.  In  Mackre^  v.  Symmons,  (15  Ves.  329),  where  a  bond  was^ 
given  for  the  purchase  money,  there  was  held  to  be  a  lien.  Lewd  El* 
don  intimated,  that  taking  a  mortgage  upon  another  estate,  as  security, 
might  not  be  a  waiver. 

28.  In  Grant  o.  Mills,  (2  Ves.  &  Bea.  306),  the  lien  was  held  not 
to  be  waived,  by  the  purchaser's  drawing  bills  upon  himself  and 
partner,  obtaining  an  acceptance  of  them,  payable  at  a  future  time, 
and  delivering  them  to  the  vendor.  The  bills  were  viewed,  not  as 
security,  but  only  as  a  mode  of  payment.  So,  in  Ex  parte  Peake,  (1 
Mad.  346),  it  was  held  that  a  bill,  and  in  Ex  parte  Loaring,  (2  Rose's 
Cas.  in  Bank.  79),  that  a  negotiable  note,  on  time,  which  was  dis* 
.counted  and  afterwards  dishonored,  was  no  waiver  of  the  lien.  The 
same  point  was  settled  as  to  a  note  or  bond,  payable  on  time,  in  San- 
ders V.  Leslie,  (2  Ball  &  Bea.  514).  A  more  recent  case  is  referred 
to  in  a  note  of  Simons  h  Stuart,  settling  the  same  point  as  to  a  bond, 
although  in  that  case  there  were  peculiar  covenants,  and  other  circum- 
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stances,  which  were  held  to  make  an  exception  to  the  rule.  (Ex* 
parte  Parkes,  1  Giyvku  &  Jame.  233).  But  in  Winter  v.  Lord  Anson^ 
(1  Sim.  h  Stu.  434)}  where  the  purchaser  gave  his  bond,  payable  at 
the  death  of  the  vendor,  with  interest  annually,  and  a  receipt  for  the 
money  was  endorsed  upon  the  deed  ;  held,  the  vendor's  intention  was 
evidently  to  part  with  the  estate  immediatdy,  and  to  wait  for  the  price,, 
and  therefore  there  was  no  lien. 

29.  The  American  cases  upcHi  the  subject  are  said  to  be  uniform,^ 
with  a  single  exception  b  South  CaroUna — ^Representatives,  &c.  «- 
Comptroller,  (2  Des.  509),  where  it  was  held,  that  a  bcHid  payable  ort 
time  defeated  the  li«i. 

30.  In  Kentucky,  the  general  rule  is  recognised  in  Francis  v.  Ha- 
zlerigg,  (Hard.  48),  and  Cox  v,  Fenwick,  (3  Bibb,  183) ;  but  it  alsa 
held,  that  if  the  vendee  takes  distinct  and  independent  security,  such 
as  the  promise  of  a  third  person,  or  if  other  circumstances  indicate 
that  the  vendor  does  not  rely  upon  the  land,  the  lien  is  waived.  The 
same  principle  is  recognised  in  Virginia.  (Cole  v.  Scott,  2  Wash. 
141 ;  Willson  v.  Graham,  5  Munf.  297),  and  by  the  Circuit  and  Su- 
preme Courts  of  the  United  States  J  and  the  general  rule,  by  Chan- 
cellor Kent.     (Garson  v.  Green,  1  John.  Cha.  308). 

31.  A  deed  was  made  by  a  grandfather  to  his  grapdson,  in  consid* 
eraUon  of  love  and  afiection  and  divers  other  good  considerations,  and 
with  the  purpose  of  disposing  of  the  grandfather's  property  after  his 
death,  and  securing  a  legacy  to  his  son ;  and  that  he  in  the  mean 
time  should  retain  control  of  the  land,  so  far  as  to  secure  a  support. 
For  this  purpose,  the  grandfather  took  back  a  life-lease  at  .a  nominal 
rent,  and  a  bond,  conditioned  (virtually)  that  whenever  the  grandson 
neglected  to  provide  a  support  for  him,  he  might  resume  possession 
or  claim  rent.  Held,  these  facts  showed,  that  the  vendor  did  not  rely 
upon,  any  implied  lien,  but  carved  out  his  own  security  for  his  support 
by  a  direct  incumbrance  upon  the  land,  and  that  this  express  lien  for 
a  part  of  the  consideration,  negatived  the  right  of  any  implied  lien  for 
the  residue.' 

32.  The  death  of  the  vendee  of  real  estate  does  not  avoid  the  lien 
for  the  purchase  money.  For  the  heir  cannot  be  permitted  to  hold,, 
what  his  ancestor  unconscientiously  obtained.  And,  after  recovering 
a  judgment  at  law  against  tbq  administrator  of  the  vendee,  upon  a  note 
given  for  the  purchase  money  ;  upon  a  deficiency  of  personal  estate, 
the  vendor  may  have  a  decree  in  Chancery  to  have  the  estate  sold.* 
It  has  been  contended  that  the  English  law,  enforcing  such  lien 
against  an  heir  of  the  vendee,  could  not  be  regarded  as  applicable,  in 
a  State  where  the  lands  of  one  deceased  are  bound  for  his  debts  in  the 


»  1  Paige,  29. 

>  Fish  V.  Howland,  1  Paige,  20. 

'  Garson  v.  Green,  1  John.  Cha.  306.    1  Sch.  &,  Lef.  132. 
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hands  of  the  heir,  without  any  express  obligatiot)  upon  the  latter.     But 
the  objectiott  was  considered  by  the  Court  as  without  weight/ 

33.  A  vendor  has  no  Hen  upon  the  land  for  his  purchase  money, 
unless  his  object  is  money.  He  must  rely  upon  his  Hen  on  the  land, 
there  being  no  other  security.  Hence,  where  a  father  conveyed  to 
his  son,  taking  back  a  bond,  for  the  support  of  himself  and  his  wife  for 
life,  and  a  lease  of  a  part  of  the  premises  for  the  same  term  ;  held, 
•such  lien  did  not  exist/ 

34.  A  purchased  land  of  B,  without  paying  for  it,  and  conveyed  it 
to  C.  C  gave  back  two  mortgages  to  A  of  equal  date,  for  parts  of 
the  consideration,  intending  that  one  of  them  should  be  assigned  to  B, 
as  security  for  the  purchase  money,  and  have  priority,  according  to  an 
original  agreement  between  A  and  B.  The  mortgages  were  simulta- 
neously recorded  ;  but  the  one  designed  for  B  was  6rst  assigned  to 
him,  and  afterwards  the  other  was  assigned  to  D  bona  fide  and  for 
full  value.  Held,  D  took  his  mortgage  subject  to  B's  Equity  against 
A  ;  that  the  statute  of  registry  had  no  application  to  this  case,  as  be- 
tween B  and  D  ;  that  A  took  B's  mortgage  as  trustee  for  B  ;  that  the 
principle,  by  which  a  Hen  is  waived  by  the  taking  of  collateral  personal 
security  from  a  third  person,  did  not  apply  here,  because  C  was  in 
fact  the  vendee,  and  the  mortgage  was  upon  the  land  itself;  that  the 
impHed  waiver  of  a  lien  (it  seems)  can  be  set  up  only  by  purchasers 
without  notice ;  and  that  B's  title  should  prevail.' 

35.  The  assignee  of  a  vendor  may  enforce  a  lien  upon  the  land  for 
the  purchase  money,  as  well  as  the  vendor  himself.    ' 

36.  A  conveyed  to  B,  who  paid  $  1000,  and  gave  a  bond  for 
$2000,  payable  in  two  years,  and  containing  a  memorandum  below 
the  seal,  that  the  land  should  be  liable  for  the  $2000  till  paid.  A 
assigned  the  bond  to  C,  but,  a  few  days  previously,  B  conveyed  the 
land  to  D,  who  had  loaned  him  $1200,  taking  back  a  bond  of  de- 
feasance. D^bad  notice  of  the  bond  from  B  to  A,  and  of  its  endorse- 
ment. C  brings  a  bill  in  Equity  against  B  and  0,  praying  a  sale  of 
the  land.  Held,  D,  as  an  assignee  with  notfce,  was  chargeable  with 
the  lien  ;  and,  on  a  similar  principle,  C,  as  an  assignee  of  A,  should 
have  the  benefit  of  it ;  that  an  equitable  lien  was  assignable  as  well 
as  a  legal  mortgage.  Decreed,  that  C  should  recover  the  amount 
due,  or,  if  not  paid  in  a  certain  time,  the  land  to  be  sold.^ 

37.  It  has  been  doubted,  whether  creditors  of  a  vendee,  acquiring 
his  land,  shall,  like  'purchasers  without  notice,  hold  it  discharged  from 
the  equitable  lien  of  the  vendor  for  the  purchase  money.  But  the 
Supreme  Court  of  the  United  States  have  decided,  that  as  against 
creditors,  as  well  as  purchasers,  the  lien  does  not  exbt,  more  espe- 
cially where  they  hold  under  a  mortgage. 


>  Eskridge  v.  McClure,  2  Terg.  84.  *  Meigs  o.  Dimock,  6  Conn.  458. 

3  Stafibrd  v.  Van  Renaielaer,  9  Cow.  316.    1  Hopk.  569. 
«  Eskridge  «.  McClnre,  d  Yerg.  84. 
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38.  In  1793,  A  purchased  land  from  B,  and  sold  it  to  C,  who 
took  his  title  from  B.  C  gave  A  a  bond  for  the  price,  which  in 
March,  1796,  was  surrendered,  upon  his  accepting  bills  for  the  amount, 
some  of  which  were  never  paid.  In  September,  1796,  C  conveyed 
the  land,  widi  odier  lands,  to  D  in  trust  for  £,  who  was  a  surety  for 
C  to  a  large  amount,  and  also  to  secure  him  for  future  advances  and 
^abilities.  In  March,  1797,  D  conveyed  the  land  to  F,  in  trust  for 
the  purposes  mentioned  in  the  deed  from  C  to  D.  In  June,  1797, 
C  (with  two  others)  conveyed  the  land,  together  with  other  lands,  to 
F,  for  the  payment  o(  their  debts.  Some  doubt  haying  arisen  respect- 
ing the  registration  of  these  deeds,  F  brought  a  suit  against  C,  and 
recovered  judgment,  and  the  land  was  bought  upon  execution  ibr 
them,  and  afterwards  conveyed  to  them  upon  the  fonner  trusts.  Both  A 
and  C  had  become  insolvent,  and  had  been  discharged  under  the  bank- 
rupt or  insolvent  laws.  A,  and  a  trustee  for  the  creditors  of  A,  bring  a 
bill  in  Equity  against  C  and  F,  to  subject  the  land  to  payment  of  the 
original  purchase  money.  F  alleges,  that  he  had  contracted  to  sell 
the  land  to  C,  but,  as  he  had  not  paid  the  price,  he  (F)  still  retained  the 
legal  title.  Held,  that  the  lien  of  the  plaintiff  should  not  prevail 
against  the  claim  of  F  on  behalf  of  creditors.  Chief  Justice  MarshaU 
remarks,  that  whether  the  lien  of  a  vendor  be  established  as  a  natural 
ejmty,  orfrom  analogy  to  the  principle  that  a  bargainor  holds  in 
trust  for  the  bargainee  till  payment  of  the  price ;  still  it  is  a  secret, 
mvisible  trust.  The  vendee  appears  to  hold,  divested  of  any  trust ; 
and  gains  credit)  upon  die  confidence  that  he  is  the  owner  m  Equity 
as  well  as  at  law.  A  vendor  ought  to  take  a  noortgage,  for  the  pur- 
pose of  general  notice ;  otherwise,  be  is  in  son^e  degree  accessory  to 
a  fraud.  It  would  seem  inconsistent  with  the  principles  of  Elquity, 
and  with  the  general  spirit  of  our  laws,  jthat  such  a  lien  should  be  set 
up  in  a  Court  of  Chancery,  to  the  exclusion  of  bona  fide  ereditois; 
In  the  United  States,  the  claims  of  crediunrs  stand  on  high  ground. 
There  is  not,  perhaps,  a  State  in  the  union,  the  laws  of  which  do  not 
make  all  conveyances  not  recorded,  and  all  secret  trusts,  void,  as  to 
creditors,  as  well  as  subsequent  purchasers  without  notice.  To  sup- 
port the  secret  lien  of  the  vendor  against  a  creditor,  who  is  a  mort- 
gagee, would  be  to  counteract  the  spirit  of  these  laws.  Judge  Mar- 
shall examines  the  conflicting  English  decisions  upon  this  subject, 
and  also  the  observations  of  Mr.  Sugden,  which  seem  to  favor  an  opin- 
ion contrary  to  the  judgment  in  this  case;  and  he  draws  a  distinctbn 
between  an  assignment  made  under  a  bankrupt  or  insolvent  law, 
which  is  not  regarded  as  nlade  for  valuable  consideration,  but  merely 
places  the  assignee  in  precisely  the  same  situation  with  the  assignor; 
and  a  conveyance  made  by  the  mere  act  of  the  party,  for  the  security 
of  one  or  more  creditors,  or  of  creditors  generally.* 


•  Bayley  v.  Gieenleaf,  7  Wheat.  46. 
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39.  Whether,  if  A  sells  an  estate  to  B,  which  A  purchased  fiom 
C,  but  B  takes  his  title  directly  from  C,  A  can  enforce  an  equitable 
lien  upon  the  laud,  never  having  had  a  legal  tide,  qu.* 

40.  In  Indiana,  it  would  seem,  a  valid  title  to  real  estate  may 
pass  by  mere  agreement,  accompanied  with  delivery  of  possession. 
But,  in  case  of  such  agreement,  the  vendor  may  reserve  an  express 
lien  upon  the  property,  for  payment  of  the  purchase  money. 

41.  A  agreed  with  B,  by  a  sealed  instrument,  to  sell  B  certain 
land  and  a  steam  engine,  the  price  to  be  paid  in  three  years ;  B  to 
have  immediate  possession  of  tlie  land,  and,  after  erecting  a  mill-house, 
to  have  the  engiue  also,  which  was  to  remain  on  the  land  till  pay- 
ment of  the  purchase  money,  when  a  title  was  to  be  made.  B  took 
possession  of  the  land,  built  the  house,  and  put  the  engine  in  operation. 
In  September,  1821,  A  assigned  the  agreement  to  C,  and  in  July, 
1824,  C  assigned  it  to  D.  In  March,  1823,  a  judgment  was  recov- 
ered against  A,  and  the  land  sold  on  execution.  D  brings  a  bill  in 
Equity  against  the  execution  purchaser,  claiming  a  lien  upon,  and 
praying  a  sale  of  the  property,  to  satisfy  the  claim  for  the  purchase 
money.  Held,  the  doctrine  of  implied  lien  was  inapplicable  to  this 
case  ;  that  the  agreement  not  to  remove  the  engine  gave  an  express  lien 
upon  it,  and  the  express  covenant,  that  the  title  should  remain  in  A 
till  the  price  was  paid,  created  a  lien  upon  the  land ;  that  the  lien  was 
assignable,  and,  after  the  assignment  to  C,  there  remained  in  A  only 
the  bare  legal  title,  which  he  held  in  trust  for  the  purposes  of  the 
contract ;  and  that  the  execution  purchaser,  having  notice,  took  the 
estate,  subject  to  the  same  trust.  Sale  decreed,  with  an  injunction 
to  the  persons  in  possession,  be' 

42.  In  Pennsylvania,*  where  a  writing  had  been  executed,  convey- 
ing by  words  of  actual  grant,  but  called  an  article  of  agreement^  and 
looking  to  a  future  conveyance,  there  6eing  a  covenant  to  convey 
afterwards  by  good  and  sufficient  deed  ;  Chief  Justice  McKean  stated 
the  question  as  being,  whether  the  party  did  sell  and  convey,  or  only 
agree  to  do  it ;  and  then  suggested  the  further  doifbt,  whether  the 
talcing  of  a  bond  for  the  price  was  not  a  waiver  of  the  lien.  In  a  sub- 
sequent case,*  however,  the  Court  remark,  that  the  doctrine  of  equita- 
ble lien  could  not  apply,  in  that  case,  because  the  legal  title  still  re- 
mained in  the  proposed  vendor.  In  the  same  case,  the  English  doc- 
trine upon  the  subject  is  rejected,  as  having  been  6rst  introduced  in 
England,  three  years  after  the  charter  to  William  Penn ;  as  impractica- 
blb  in  a  State  having  no  Court  with  full  Equity  powers ;  as  being  alike 
opposed  to  the  general  understanding  and  practice  of  the  people,  and 
to  the  univel^al  policy  of  the  law  in  regard  to  the  registration  of  deeds, 
the  liens  of  mechanics,  judgment  creditors,  creditors  of  deceased  per- 

1  Bayley  v.  Greenleaf,  7  Wheat.  50.  '  Lagow  v.  BadoUet,  1  Black.  416. 

*  Stouffisr  0.  Colemuiy  1  Yeatea,  393. 
«  Kattffett  V.  Bower,  7  Ser.  &  R.  64. 
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sons,  &c. ;  and  as  leading  to  the  utmost  confusion  and  uncertainty  of 
titles.  It  is  said,  that  only  two  cases  in  Pennsylvania  have  ever 
recognised  the  doctrme  in  question  ;  one  of  them  being  that  already 
referred  to ;  and  the  other,  (Irvine  e.  Campbell),'  being  also  a  case  of 
the  purchase  of  a  mere  equitable  title,  inasmuch  as  the  instrument  was 
in  the  form  of  an  executory  agreement,  and  contained  a  covenant  for 
further  assurance. 

43.  A  lien,  similar  to  that  just  described,  is  the  lien  of  a  purchaser 
of  land,  who  has  paid  the  purchase  money  prematurely  or  by  surprise, 
that  is,  before  receiving  a  conveyance.  This  right,  however,  has  been 
asserted  b  very  few  cases,  and  the  existence  of  it  has  been  seriously 
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3.  In  Rhode  Island. 

4.  Tennessee. 

5.  Indiana. 

6.  Pennsylvania. 

7.  Illinois. 

8.  Missouri. 

9.  Mississippi. 


10.  Maasaehnsetts.* 

11.  Connecticut 

12.  Georgia. 

13.  Maine. 

14.  Kentucky* 

15.  Alabama. 

16.  Decisions  in  Massachusetts  and 

Pennsylvania. 


1.  Undeb  the  general  title  of  estates  on  condition,  and  in  immediate 
connexion  with  the  subject  of  mortgages,  may  properly  be  considered 
certain  other  liens,  which  one  man  may  acquire  upon  the  land  of 
another,  as  security  for  a  debt.  Of  these,  perhaps,  the  most  important 
is  the  lien  acquired  by  means  of  legal  process — consisting  either  in  an 
attachment,  made  at  the  commencement  of  suit,  or  in  a  judgment  or 
execution,  io  which  the  suit  terminates.  These,  however,  will  be 
considered  in  another  portion  of  this  work,  relating  to  the  methods  of 
acquiring  title  to  real  property. 

3.  There  is  another  species  of  lien,  unknown  to  the  common  law, 
and  originated  of  late  years  by  express  statutes  in  many  of  the  States; 
viz.  the  lien  of  mechanics,  and  material^nen  or  furnishers  of  materials, 
upon  the  buildings  which  they  erect  or  provide  for.  There  is  a 
general  similarity  in  the  laws  of  those  States  which  have  legislated 


16  Bin.  118*  '2  Story,  463  n. 
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upon  this  subject^  but  it  may  be  worth  while  brieBy  to  state  their 
respective,  specific  provisions. 

3.  In  Rhode  Island,  mechanics  and  material-men  may  have  a  lien 
upon  buildings,  canals,  turnpikes  and  railroads,  and  the  land  over 
which  they  are  constructed.  If  the  party  claiming  a  lien  is  a  tub- 
contractor,  he  must  notify  the  proprietors  that  he  has  been  employed, 
within  thirty  days  from  the  time  of  being  thus  employed,  and  that  he 
claims  a  lien.  The  lien  continues  four  months  from  the  time  when 
the  last  payment  falls  due.  In  three  months  from  completion  of  the 
work,  an  account  shall  be  filed  m  the  office  of  the  town  or  city  clerk. 
Otherwise  there  shall  be  a  lien  only  against  the  employer.  The  rem* 
edy  is  a  suit  for  sale  of  the  property.  But  this  is  subject  to  the  claim 
of  any  prior  attaching  creditor  upon  the  value  of  the  property  as  it 
was  at  the  time  of  his  attachment.  Notice  is  given  to  all  lien  cred- 
itors, and  all  recover  their  claims,  and  may  contest  those  of  each  other. 
If  the  whole  services  have  not  been  rendered,  without  fault  of  the 
creditor,  he  has  a  claim  for  a  part.  A  tenant  shall  have  no  lien  for 
repairs  of  the  demised  premises,  unless  assented  to  by  the  landlord.' 

4.  In  Tennessee,  a  mechanic,  supplying  work  and  materials  by 
special  contract,  has  a  lien  upon  the  building  and  the  land,  not 
exceeding  one  acre.  The  lien  is  paramount  to  all  legal  process, 
except  a  judgment  (Nrior  to  the  commencement  of  the  building.  A 
suit  must  be  brought  in  one  year  from  completion  of  the  work; 
or  within  six  months  in  Davidson  county.** 

5.  In  Indiana,  mechanics,  &c.  have  such  lien,  jointiy  or  severally, 
for  any  amount  over  thirty  dollars.  The  remedy  is  a  bill  in 
Chancery,  commenced  in  one  year  from  the  furnishing  of  materials 
or  completion  of  the  work.  All  may  join  in  such  bill,  or  one  may 
file  a  bill  alone  against  the  others  and  the  employer.  The  property 
shall  be  sold,  and  the  proceeds  proportionably  distributed.  But  the 
lien  may  be  discharged  by  the  filmg  oif  a  bond.  The  act  applies  only  to 
new  erections,  or  contracts  for  repairs  made  mth  the  otvner,  not  those 
made  with  a  mere  teTiont.  Notice  shall  be  filed  and  recorded  in  a  pub- 
lic office  within  sixty  days  from  the  time  when  the  debt  becomes  due.' 

6.  In  Pennsylvania,  mechanics  and  material-men,  including  those 
who  furnish  curb-stme  for  pavement,  have  a  lien. from  the  commiBnce- 
ment  of  the  building.  It  continues  only  two  years  therefrom,  unless, 
in  six  months  from  the  performance  of  the  work,  &c.  a  suit  is  brought, 
or  claim  filed  with  the  prothonotary  of  the  county.  And  satisfaction, 
when  made,  shall  be  entered  upon  the  record,  under  penalty  of  one 
half  the  sum  sued  for  or  claimed  by  the  creditor.  The  suit  may  be  a 
personal  action,  or  a  writ  of  scire  facias.  In  the  latter,  the  building 
itself  is  alone  liable.  The  statute  is  limited  in  its  operation  to  certain 
enumerated  towns  and  counties.* 

«  R.  I.  St.  1834, 829.    lb.  1836, 939.  »  Ind.  St.  1834, 16&-7. 

«  Ten.  St.  1825, 32;  1829, 47.  *  Purd.  Dig.  595-6-7. 

*  The  met  applies,  only  where  one  penon  undertakes  and  completes  the  bdildtng. 
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7.  In  niinois,  a  lien  is  given  to  any  one,  wbo  contracts  with  the 
oymer  of  land  to  erect  or  repair  a  building  or  machinery,  or  to  furnish 
labor  or  materials ;  also  to  any  one  wbo  supplies  materials,  which  are 
used  for  this  purpose.  A  suit  shall  be  brought  within  three  mondis 
from  the  time  fixed  for  payment,  and  execution  issue  against  the 
property  only.* 

8.  In  Missouri,  artisans,  builders*  mechanics  and  laborers,  doing 
labor  or  furnishing  materials  for  a  building,  under  a  contract  with  the 
proprietor,  shall  have  a  lien  upon  such  materials  and  work,  each  for 
his  own.  A  sworn  account  shall  be  filed  with  the  clerk  of  the  Court, 
within  six  months  from  the  time  when  the  debt  falls  due,  and  by  him 
recorded.  The  account  shall  contain  a  description  of  the  property. 
A  suit  may  be  brought  within  twelve  months  from  completion  of  the 
work;  either  in  common  form,  in  which  case  execution  shall  issue 
against  the  property  in  question,  only  to  the  amount  of  the  plaintiff's 
proportional  lien,  if  the  defendant  was  owner  or  possessor  of  the  pro- 
perty at  the  time  of  the  contract,  and  also  against  his  property  gene- 
rally ;  or  by  scire  facia$  against  the  original  debtor  and  all  persons 
owning  or  possessing  the  property,  and  in  this  ease  execution  shall 
nin  against  the  property  alone.  When  a  claim  of  this  kind  has  been 
paid,  the  creditor  s^all,  under  penalty  of  forfeiting  the  amount  of  his 
Uen,  acknowledge  satisfaction  to  be  put  upon  the  record,  as  in  case 
of  mortgages.  The  lien  extends  to  a  convenient  space  of  land,  not 
exceeding  five  hundred  square  feet  clear  of  the  building,  if  owned  by 
the  contractor.' 

9.  In  Mississippi,  mechanics^  &c*  have  a  lien  in  the  city  of  Natchez. 
The  proceeds  of  sale  are  dbtributed  among  the  several  claimants.  The 
lien  continues  only  two  years  fiom  commencement  of  the  building,  un- 
less a  suit  is  brought  or  claim  filed  within  six  months  from  the  doing  of 
the  work  or  findmg  of  materials.  "  A  written  contract  of  agreement " 
is  to  be  recorded  within  thtee  months  fiom  the  time  of  making  it.  And 
the  lien  is  discharged,  like  a  mortgage,  upon  the  record.' 

10.  In  Massachusetts,*  any  person  furnishing  labor  or  materials,  by 
contract  with  the  owner  of  land,  for  erecting  or  repairing  any  building 
thereupon,  may  acquire  a  lien  upon  the  same.  The  contract  must 
be  written,  signed  by  or  for  the  owner  of  the  land,  and  recorded. 
The  lien  continues  only  six  months  after  the  money  is  finally  payable, 
unless  during  that  time  a  suit  has  been  brought.  When  any  sum  re- 
mains unpaid  sixty  days  after  it  is  due  by  the  contract,  the  creditor 
may  by  petition  obtain  a  decree  for  a  sale  of  the  land.  The  petition 
may  be  filed  in  court  or  in  the  clerk's  office.  It  shall  contain  a  brief 
statement  of  the  contract,  and  the  sum  due,  and  a  description  of  the 
land.  The  Court  shall  order  notice  to  the  debtor,  and  to  all  others 
holding  similar  liens  upon  the  land.    The  owner  may  contest  any  or 


>  lUin.  Rev.  L.  447.  •  Miseo.  St.  108-9. 
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all  the  claims,  and  the  several  claimants  may  contest  those  of  each 
other.  The  Court  shall  allow  the  several  demands,  whether  imme- 
diately payable  or  not,  if  not  conditional ;  with  a  rebate  of  interest  if 
payable  at  a  future  time.  If  the  creditor  has  been  prevented  from  an 
entire  performance,  without  his  own  default,  by  the  failure  of  the 
debtor  to  perform,  the  former  shall  recover  a  proportional  part  of  tlie 
amount  contracted  for.  If  either  of  the  creditors  establishes  his  lien, 
the  Court  orders  a  sale  by  an  officer  of  the  whole  land,  or  such  part 
as  will  satisfy  the  claims,  if  for  the  interest  of  the  parties.  The  mode 
<^  selling  and  the  right  of  redemption  are  the  same  as  in  case  of  the 
sale  of  equities  of  redemption.  The  officer  may  be  ordered  to  make 
distribution  of  the  proceeds,  or,  if  the  claims  are  not  all  ascertained  at 
the  time  of  sale,  to  bring  the  money  into  court ;  and,  if  circumstances 
so  require,  the  Court  may  make  several  orders  of  distribution.  The 
surplus  proceeds  are  paid  over  to  the  debtor,  but  are  liable  to  attach- 
ment or  execution  before  such  payment.  Where  the  property  has 
been  attached  before  the  contract  was  recorded,  the  attachment  shall 
be  a  prior  lien  upon  the  value  of  the  property  as  it  was  when  at- 
tached ;  and  the  creditor,  having  recovered  judgment,  shall  be  paid 
the  proportion  due  him  according  to  this  estimate.  If  the  attachment 
is  subsequent  to  the  recording,  the  latter  has  the  same  priority  as  any 
prior  attachment  would  have.  Attachments  are  paid  according  to 
priority ;  but  when  lien  creditors  have  equal  rights  among  themselves, 
and  the  fund  is  insufficient  to  pay  the  whole,  they  are  paid  proper* 
tionally.  The  lien  shall  attach  to  estates  less  than  a  fee,  and  to 
equities  of  redemption,  if  the  employer  has  these  interests  in  the  land. 
If  the  employer  die,  or  convey  away  his  estate,  his  heirs  or  assignee 
may  be  made  parties  to  the  suit.  If  he  die  after  suit  brought,  it  may 
proceed  against  his  heu^  or  assigns.  If  the  creditor  die  before  or 
after  suit  brought,  it  may  be  commenced  or  prosecuted  by  his  exec- 
utor, be.  If  the  petitioning  creditor  fail  in  bis  suit,  other  creditors, 
made  parties,  may  still  recover.  If  the  former  commence  the  suit 
within  the  sixty  days,  but  other  creditors  prosecute  it,  he  may  still 
recover,  but  shall  have  no  costs,  and  may  be  required  to  pay  them. 
These  provisions  are  no  bar  to  any  common  law  remedy  for  the  debt. 
After  payment,  satisfaction  shall  be  entered  or  a  release  given,  as  in 
case  of  mortgages. 

11.  In  Connecticut,' where  a  person  performs  labor,  or  furnishes 
materials,  in  the  erecting  or  repairing  of  a  building,  in  a  dty^  to  the 
value  of  more  than  two  hundred  dollars,  he  shall  have  a  lien  upon  the 
land  and  building,  paramount  to  any  other  lien  which  is  acquired  sub- 
sequently to  the  commencement  of  such  services.  Upon  this  lien,  the 
property  is  subject  to  foredonarey  as  on  a  mortgage.  The  lien  of  any 
claimant  continues  only  sixty  days  after  the  completion  of  his  work, 


>  Conn.  St.  1836, 23. 
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unless  he  lodge  with  the  town  clerk  a  written  notice  or  certificate,  de- 
scribing the  premises  and  the  amount  claimed,  which  shall  be  sworn 
to  and  recorded.  After  satisfaction  of  the  lien,  or  a  judgment  that 
nothing  is  due,  the  claimant,  on  request  of  any  party  interested,  shall 
file  a  certificate  of  such  fact,  which  shall  be  recorded,  and  operate  as 
a  discharge.  For  a  neglect  to  file  such  certificate  in  ten  days,  he 
forfeits  a  sum  not  exceeding  one  half  of  the  debt  claimed. 

12.  In  Georgia,  an  act,  passed  in  1835,^  provides,  that  the  second 
section  of  a  former  act  shall  not  afiect  any  claim  which  does  not  exceed 
thirty  dollars.  If  the  claim  is  for  a  less  sum,  the  lien  may.be  pre- 
served without  recording.  The  requisition  also,  in  the  fourth  section, 
that  a  suit  be  brought  in  six  months,  is  repealed.  But  in  Prince's 
revision  of  the  laws  of  Georgia,  which  purports  to  come  down  to 
1837,  there  is  contained  no  statute  upon  this  subject. 

13.  In  Maine,'  a  person  agreeing,  in  writing,  to  erect,  repair,  or 
alter  a  buildbg,  or  to  furnish  labor  or  materials  therefor,  may  acquire 
a  lien  upon  the  house  and  land,  or  the  equity  pf  redemption  therein. 
Within  ninety  days  from  the  time  stipulated  for  payment,  the  lien 
shall  be  secured  by  attachment,  and  shall  have  precedence  of  all  other 
attachments.  The  contract  must  have  been  recorded,  within  ten  days 
fix)m  the  making,  in  the  oi&ce  of  the  town  clerk.  A  tender  of  the 
sum  due  discharges  the  land. 

14.  In  Kentucky,'  persons  furnishing  labor  or  materials  (joumetf- 
men  excepted),  for  the  construction  or  repair  of  any  building  in  Imd- 
ington,  have  a  lien  upon  the  land  accor(Ung  to  their  respective  inter- 
ests, and  to  the  extent  of  the  employer's  estate  therein.  If  the  latter 
claim  the  land  by  an  executory  contract,  which  is  afterwards  set  aside 
or  rescinded,  the  lien  shall  continue  against  the  owner  of  the  land,  so 
far  as  he  is  benefited  by  the  services.  If  the  employer  is  evicted  Scorn 
the  land,  and  has  a  claim  for  improvements  against  the  owner,  the 
person  claiming  a  lien  shall  be  substituted  for  him  to  the  extent  of  his 
lien.  Private  corporations,  trustees  for  charity,  be.  are  mcluded  intbe 
act.  In  six  months  from  the  completion  of  the  erecting,  repairing,  or 
furnishing  materials,  or  firom  the  cessation  of  services  by  oider  of  the 
employer,  an  account  shall  be  ffled  with  the  cl^k  of  the  court,  speci- 
fying the  lien,  which  shall  be  notice  to  all  the  worid.  The  party  gains 
no  lien,  unless  he  follows  this  course,  or  proceeds  by  suit  to  enforce 
the  lien  ;  in  which  case  the  Us  pendens  commences  with  the  filing  of 
the  bill.  The  proceeding  is  governed  by  Equity  rules  as  to  liens  and 
priorities. 

15.  In  Alabama,*  all  master  builders  and  mechanics,  contracting 
to  erect  buildings,  or  to  do  jobs  of  work  upon  the  same,  shall  have  a 
lien  thereupon  for  all  their  dues,  unless  the  contrary  is  agreed,  when 
the  contract  is  made.    But  the  contract  must  be  written  and  signed, 


1  Geo.  St.  1835, 146.  *  Maine.  St.  1837, 418-9. 

«  Ky.  St.  1837, 215^.  *  Aik.  Dig.  308. 
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or  the  amount  liquidated  between  the  parties,  and  a  net  balance  struck 
in  favor  of  the  claimant ;  or  an  award  made  in  bis  favor  upon  submis- 
sion to  arbitration  ;  or  a  judgment  recovered  by  him.  And,  if  his 
claim  is  contested,  even  where  a  net  balance  is  struck,  he  shall  pro- 
ceed at  law  to  judgment  and  execution,  as  also  where  there  has  been 
a  reference  to  arbitration,  and  an  award  in  his  favor.  The  contract 
shall  be  recorded  with  the  clerk  of  the  Court  within  thirty  days  from 
the  time  of  making. 

16.  In  Massachusetts,'  to  a  petition  under  the  statute  above-named, 
the  owner  of  the  land  may  appear  and  defend,  though  not  a  party  to 
the  contract. 

17.  If  the  employer  is  either  an  intruder  or  a  particular  tenant,  the 
party  rendering  the  services  can  acquire  no  lien  upon  the  land  or 
building,  as  against  the  general  owner  of  the  land.  The  legislature 
could  not  constitutionally  thus  enable  one  person  to  violate  the  right 
of  property  of  another.  And  the  language  of  the  statute  shows  that  it 
is  intended  to  be  applied  only  where  the  employer  is  the  owner  of 
the  property.  Upon  any  other  construction,  the  provision,  that  an 
equity  of  redemption  shall  be  subject  to  the  lien,  would  be  wholly  un- 
meaning.' 

18.  In  Pennsylvania,  several  persons,  principally  mechanics  and 
material-men,  entered  into  an  agreement  under  seal ;  reciting,  that 
they  had  each  agreed  to  erect  a  brick  house  upon  certain  land,  the 
houses  to  be  of  uniform  materials  and  appearance,  and  agreeing  that 
each  would  furnish  to  the  others  certain  materials  and  workmanship 
to  be  used  about  the  houses ;  and  that  no  lien  should  be  filed,  or 
claim  made,  against  either  of  the  other  parties,  for  any  labor  or  mate- 
rials furnished,  except  against  the  party,  or  for  the  buildings,  which 
each  shall  have  agreed  to  erect,  and  for  such  labor  and  materials  only 
as  shall  be  contained  in  such  building  respectively,  &c.  A,  one  of 
the  parties,  filed  a  lien  against  the  house  of  B,  for  lumber.  Upon  trial 
of  the  scire  facias^  it  appeared  that  some  items  of  the  plaintiff's  bill 
were  not  specifically  furnished  at  the  date.  Held,  it  was  unnecessary 
to  prove,  that  the  particular  articles  were  furnished  to  B's  house ;  that 
the  agreement  was  fulfilled,  if  B  was  charged  only  with  his  due  share 
of  the  materials,  and  that  it  was  a  wrong  instrucrion  to  the  jury,  that 
if  the  particular  articles  were  not  actually  used  upon  the  building, 
the  plaintiff  had  failed  to  file  his  claim  within  six  months,  and  there- 
fore could  not  recover.' 

19.  Where  a  mechanic,  &:c.  has  agreed  with  a  builder  or  architect, 
to  furnish  labor  or  materials  for  the  building  of  a  third  person ;  such 
builder,  &c.  must  be  made  party  to  the  scire  facias  upon  the  claim.^ 

SO.  Where  a  mechanic,  &c.  brings  a  personal  action  agamst  the 


1  Thftxter  v.  WiUianui,  14  Pick.  49.  *  Ibid. 

'  Cro0key  v.  Coiyell,  2  Whart  223.  «  Barnes  r.  Wright,  lb.  193. 
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owner  of  a  building,  who  prevails  therein,  this  judgment  b  a  bar  to  a 
sdrt  facias  to  enforce  the  claim  against  the  buUding.' 

21.  Where  several  mechanics  file  liens  against  the  same  building, 
a  sheriff's  sale  upon  one  of  them  defeats  and  discharges  all  the  others, 
and  the  purchaser  takes  a  clear  title.  The  proceeds  of  sale  are  rate- 
ably  divided  among  the  whole.' 

22.  A  scire  facias  upon  a  mechanic's  lien,  being  a  proceeding  in 
rem,  does  not  lie  after  a  judicial  sale  of  the  property  to  which  the  lien 
attaches.' 

23.  Such  lien  may  be  entered  against  a  lessee  of  the  property,  who 
contracted  for  the  erection  of  the  building.* 

24.  A  mechanic's  lien  attaches  to  an  engine  by  which  a  steam 
saw-mill  is  propelled,  it  being  a  part  of  the  building.*  So  also,  it 
seems,  a  person  has  a  lien^  who  furnishes  lumber  for  the  shelves  of  a 
vault,  which  formed  a  part  of  the  original  plan  of  the  building.* 

25.  Such  lien,  being  wholly  created  by  statutory  provision,  will  be 
strictly  limited,  as  to  place,  by  the  terms  used  in  the  statute.  Hence, 
where  an  act  extended  the  pipvision  to  the  village  of  L.,  and  a 
building  was  described  in  the  original  lien,  and  m  the  scire  facias,  as 
between  the  turnpike  and  the  village,  and  was  proved  to  be  upon  an 
out-lot  adjoining  it — ^held  not  to  be  within  the  act.^ 

26.  In  a  suit  to  enforce  a  mechanic's  lien,  the  defendant  may  set 
off  a  claim  for  unliquidated  damages,  founded  upon  the  plaintiff's 
breach  of  contract  to  erect  the  building.' 

27.  A  mechanic  brings  a  suit  of  scire  facias,  under  the  lien  law, 
against  A  as  owner,  and  B  as  contractor,  in  which  the  defendants 
prevail.  He  afterwards  brings  another  scire  facias,  against  C  as 
owner,  and  B  as  contractor.  Held,  the  judgment  was  no  bar  to  the 
second  action,  as  a  former  recovery,^ 

28.  A  scire  facias  must  make  the  owner  of  the  buildmg  a  de- 
fendant.'^ 

29.  An  unfinished  house  in  Philadelphia  was  sold,  and  a  mortgage 
given  back  for  the  purchase  money,  and  immediately  recorded.  The 
mortgagee  proceeded  with  the  building.  Held,  persons  furnishing  la- 
bor and  materials  af^er  the  mortgage  was  recorded,  had  a  claim  prior 
to  the  mortgage." 

30.  To  give  a  lien  under  the  act  of  1806,  it  is  sufficient  that 
lumber  be  delivered  for  a  building,  thoiigb  at  a  shop  distant  bom  it ; 
and  though  not  actually  used.  So  a  lien  attaches,  though  the  mate- 
rials be  not  used  in  a  usual  or  neqessary  manner.*' 


1  Whelan  v.  Hill,  2  Wfaart  118.  >  Anshatx  e.  McGIelland,  5  Watte,  487. 

»  Ibid.  *  Ibid. 

»  Morgan  v,  Arthurs,  3  Watts,  140.  «  Barker  v.  Conrad.  12  S.  &  R.  301. 

7  Tilford  V,  Wallace,  3  Watts,  141.  «  Bayne  v,  Gaylord,  3  Watts,  301. 

>  Hampton  v.  Broom,  Miles,  241.  ^^  Ibid. 

"  American,  &c.  v,  Pringle,  8  S.  &.  R.  138; 

»  Hinchman  «.  Qfahain,  2  lb.  170.  Barker  o.  Conrad,  12, 301. 
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31.  Taking  a  bond  with  warrant  of  attorney,  and  entering  judgment 
on  it,  are  not  filing  a  claim  or  instituting  a  suit,  within  the  meaning  of 
the  lien  law.*  , 

32.  A  joint  lien  may  be  Qled  against  several  houses  belonging  to 
one  person.  If  two  houses,  contracted  for  together,  are  contiguous, 
the  party  may  either  file  one  lien  against  all,  or  a  separate  one  against 
each,  making  a  fair  and  rateable  apportionment  of  the  amount 
claimed.' 

33.  If  on§,  having  separate  liens  for  materials  furnished  for  two 
houses,  receives  a  payment  without  appropriation  by  himself  or  the 
debtor,  and  allows  his  lien  upon  one  of  the  houses  to  expire,  and  the 
other  house  is  sold  to  a  bona  fide,  purchaser  ;  the  lien  cannot  be  en- 
forced for  the  whole  amount  against  the  latter  alone,  upon  the  ground 
that  the  payment  of  money  is  applied  to  satisfy  the  claim  upon  the 
former.' 

34.  But,  in  case  of  a  joint  lien,  each  building  is  liable  for  the  whole 
claim,  to  the  exclusion  of  all  subsequent  incumbrances/ 

35.  An  agreement  to  receive  payment,  partly  in  cash,  and  the 
balance  m  lumber  at  fair  prices  whenever  called  for,  &c.,  and  the  ac- 
ceptance of  a  guarantee  from  a  third  per^n  for  the  fulfilment  of  this 
contract,  are  no  waiver  of  a  lien  upon,  the  building  by  a  material-man.* 

36.  The  commencement  of  a  building,  within  the  meaning  of  the  hen 
law,  is  the  fixst  labor  done  on  the  ground,  which  is  made  the  founda- 
tion, and  to  form  a  part  of  the  work  suitable  and  necessary  for  its  con- 
struction ;  and  this  is  unchanged  by  any  change  in  the  ownership  of 
the  land  and  building,  or  in  the  plan,  provided  the  original  design  of 
its  character  remains.* 

37.  A  lien  is  limited  to  such  quantity  of  ground,  as  is  necessary  to 
the  proper  enjoyment  of  the  building,  according  to  the  owner's  inten- 
tion at  the  commencement.'  It  is  also  limited  to  the  description  in  the 
claim  filed.  Thus,  a  claim  against  the  building  and  the  lot  on  which 
it  is .  ejected,  does  not  embrace  adjoining  ground  as  appurtenant  to 
the  building.^ 

38.  Mechanics'  liens  shall  be  paid  from  the  proceeds  of  property, 
sold  upon  a  judgment  and  execution.* 

39.  A,  having  purchased  lumber  from  B,  to  be  used  in  a  building, 
can>e  mto  possession  of  a  note  signed  by  B,  payable  in  lumber  to  a 
larger  amount  than  that  received  by  A,  and  afterwards  purchased  of 
B  more  lumber,  exceeding  the  amount  of  the  note.  A  and  B  agreed 
that  the  note  should  go  to  the  account  of  another  building,  upon  which 
B  lost  his  lien  by  neglecting  to  file  his  claim  seasonably.     C  purchased 


»  Winiams  v,  Tearney,  8  S.  &  R.  58. 

'  Pennock  v.  Hoover,  5  Rawie,  291.  3  Barker  v.  Conrad,  12  S.  &  R.  303. 

*  Pennock  «.  Hoover,  5  Rawle,  21>1.  ^  Hinchmanv.  Lybrand,  H  S.  &  R.  32. 

*  Pennock  V.  Hoover,  5  Rawle,  291.  ^  Pennock  v.  Hoover,  5  Rawie,  291. 
McDonald  v.  Lindall,  3  Rawle,  492.  »  Werth  «.  Werth,  2  Rawle,  151 . 
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the  former  building  before  the  latter  was  commenced.  B  files  a  lien 
claim  against  the  former  building  for  the  whole  amount  of  lumber  fiii^ 
nished.  Held,  B's  claim  was  extinguished  p-o  tanto  by  the  note,  and 
could  not  be  enforced  for  the  whole,  aswagainst  C* 

40.  A  statute  gives  a  lien  to  certain  enumerated  classes  of  persons, 
and  also  to  every  one  '^  employed  in  furnishing  materials  for,  or  in  the 
erecting  or  constructing"  any  building.  Held,  the  word  employed  did 
not  demand,  that  a  claimant  should  follow  the  supplybg  of  certain 
materials  as  his  regular  business,  but  that  the  act  included  every  one 
who  actually  furnished  materials  for  the  purpose  referred  to.' 

41.  Where  land  mortgaged  is  afterwards  built  upon,  the  lien  of  a 
mechanic,  both  upon  land  and  buildmgs,  is  subject  to  the  claim  of  the 
mortgagee.' 

42.  A  building,  partly  bricic  and  partly  frame,  having  been  re- 
paired, was  removed,  and  afterwards  a  cellar  was  dug  under  it  and 
walled  up,  a  new  chimney  built,  and  the  house  newly  weather-boarded 
and  plastered.  Held,  tbi$  was  a  building  erected  and  constructed 
within  the  meaning  of  the  lien  law.*  * 


CHAPTER  XLI. 


REMAINDER-VESTED  AND  CONTINGENT  REMAINDERS. 


1.  Definition— cannot  be  after  a  fee. 
4.  By  what  words  created. 

6.  Vested  or  contingent. 

7.  When  contingent. 

9.  Classification  of  contingent  remain- 
ders. 
"90.  Exception  to  third  clniw    limitation 
for  a  long  term — ^remainder  afler 
the  termination  of  a  life. 


24.  Limitation  after   a  life,  where  the 

term  for  years  is  short. 
29.  Exceptions  to  fourth' class — Shelley's 

case— ^<  designatio  persone,"  &c. 
34.  Ch.  J.  WiUes'  division  of  contingent 

remainders. 


1.  A  REMAINDER  IS  a  remnant  of  an  estate  in  lands  or  tenements, 
expectant  on  a  particular  estate,  created  together  with  the  same  at 


>  HopkiBs  V.  Conrad,   2  Rawle,  316. 

*  Sayoy  v.  Jones,  Ih.  343. 

*  Lyle  V.  Ducomb,  5  Bin.  585.    Ashm.  907.    2  Browne,  229  n. 
4  Barling,  Ac.  Ashmead,  377.    Olympic,  &o.  2  Browne,  275. 

*  From  the  case  of  Haswell  9.  Goodckild,  (12  Wend.  373),  I  infer  that  thero  exists 
a  Uen  law  in  the  State,  applicable  however  only  in  the  city,  of  New  Yatk.  I  have  not 
been  fbrtnnate  enough  to  find  the  statute,  nor  do  I  find  any  aUoiion  to  it  in  Kent's 
CMunentaries.    This  is  my  ezcoae  for  omitting  an  abstract  of  the  vtatvte^  if  it  eziitfs. 
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one  time,  and  by  the  same  idstrument^  and  limited  to  arise  imme- 
diately on  the  determination  of  that  estate,  and  not  in  abridgment  of 
it.  Thus,  if  A,  being  an  owner  in  fee,  convey  the  land  to  B  for  ten 
years,  remainder  to  C  and  his  heirs  forever,  B  is  tenant  for  years,  with 
a  remainder  to  C  in  fee.  Both,  these  estates  subsist  at  one  time,  and 
both  are  parts  of  one  entire  estate,  making  together  the  absolute  and 
perpetual  inheritance  of  the  land.  The  former  is  said  to  be  merely 
carved  out  of  the  inheritance.  Hence  where  the  fee  ^simple  is  first 
conveyed,  this  being  the  whole  Estate,  no  remainder  can  be  validly 
limited  upon  it.  Thus,  where  land  is  conveyed  to  A  and  his  heirs, 
and  if  he  die  without  heirs,  remainder  to  Ei  in  fee,  the  remainder  is 
y<Hd.  So,  where  land  was  devised  to  one  corporation  and  its  suc- 
cessors, so  as  they  paid  a  certain  annual  sum  to  another  and  its  suc- 
cessors, on  failure  of  which,  the  estate  of  the  former  to  cease,  and  the 
latter  to  have  it ;  held,  the  latter  limitation  was  void.' 

2.  The  same  rule  applies  to  a  limitation  after  a  remainder  in  fee. 
Thus,  where  e  will,  after  givmg  an  estate  in  fee  in  remainder  to 
children,  provided  that  if  their  mother  survived  them  it  should  go  to 
her ;  held,  the  children  took  a  vested  remainder  in  fee,  and  not  a  con- 
tingent remainder.' 

3.  Upon  the  same  principle,  it  has  been  held,  that  even  upon  a 
base  or  qualified  fee,  no  remabder  can  be  limited,  because  the  entire 
fee  passes,  leaving  only  a  possibility  of  reverter  in  the  grantor.  Thus, 
if  lands  be  given  to  A  and  his  heirs,  so  long  as  B  has  heirs  of  his  body, 
or  till  B  returns  from  Rome,  remainder  to  C  in  fee ;  the  remainder  is 
void  as  such,  though  it  might  be  good  as  a  shifting  use,  or  executory 
limitation.  This  principle,  however,  has  been  doubted.  And  upon 
an  estate  tail,  since  the  statute  de  dami^  a  remainder  may  be  validly 
limited.' 

4.  The  estate  above  described  may  be  created,  without  the  use  of 
the  word  retnainder,  by  any  expressions  of  equivalent  meaning ;  as, 
for  instance,  that  after  the  death  of  A,  the  land  shaU  revert  and 
desccTid  to  B,  bc.^    . 

5.  Remainders  are  either  vested  or  contingent.  The  former  is 
when  there  is  a  person  in  being,  who  would  have  an  immediate  right 
to  the  possession  of  the  lands,  upon  the  ceasing  of  the  intermediate  or 
precedent  estate ;  or  where,  if  the  precedent  estate  should  terminate 
immediately  after  its  creation,  the  remainder  would  then  take  efiect. 
In  other  words,  a  vested  remainder  is  a  present  interest,  though  to  be 
enjoyed  in  future  ;  an  immediate  right  of  present  enjoyment,  or  a  pres- 
ent fixed  right  of  fiiture  enjoyment.  And  there  may  be  many  suc- 
cessive remainders,  all  of  which  shall  be  vested.    Thus,  if  the  land  be 


»  Co.  Lit  143  a.    4  Kent,  196-7.    1  Abr.  Eq.  186.    Dyer,  33  a. 

•  12  Pick.  64. 

3  Co.  Lit.  18  a.    10  Rep.  97  b.    Vaugh.  269.    Plow.  235.    4  Kent,  198-9. 

«  2  Cntifle,  238. 
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limited  to  A  for  life,  remaiDder  to  B  in  tail,  remainder  to  C  in  fee ; 
B's  remainder  is  vested,  because,  if  A  should  immediately  die,  B  would 
take;  and  C's  is  vested,  because,  if  A  should  .immediately  die,  and 
also  B,  without  heirs,  C  would  take,  A  vested  remainder  is  in  gen- 
eral subject  to  the  same  dispositions  with  an  estate  in  possession.  It 
gives  a  legal  or  equitable  seisin.^  But  it  is  said,  that  in  spme  instances 
a  vested  remainder  would  seem  to  possess  the  essential  qualities  of  a 
contingent  es|ate.' 

6.  Devise  to  the  wife  of  the  testator  during  widowhood  ;  and,  upon 
her  marriage.  One  half  the  estate  to  go  to  a  son.  Another  clause  de- 
vised to  the  son,  upon  the  death  of  the  widow,  the  remaining  part  of 
the  testator's  landed  property.  The  introductory  clause  of  the  will 
expressed  an  intent  to  dispose  of  all  the  testator's  property.  The 
widow  having  married,  held,  the  son  was  entitled  to  possession  of  one 
moiety  of  the  estate,  and  that  he  took  a  vested  remainder  in  the 
other ;  that  the  remainder  was  subject  to  execution,  and  the  purchaser 
entitled  to  possession  upon  the  death  of  the  widow,  notwithstanding 
the  son's  death  during  her  life.  The  son  took  a  vested  remainder  in 
the  whole  estate,  because  it  depended  upon  a  certain  event,  the  death 
of  the  widow,  who  took  a  life  estate  by  implication,  determinable  as 
to  a  moiety  by  her  marriage.  The  conditional  limitation  to  the  pre- 
cedent estate,  to  wit,  the  second  marriage,  gave  the  son  possession  of 
a  moiety  on  the  happening  of  that  event.* 

7.  A  remainder  is  contingent,  when  it  is  limited  to  take  effect  on  a 
condition,  which  may  never  happen  or  be  performed,  or  not  till  after 
the  determination  of  the  preceding  estate.* 

8.  It  was  remarked,  by  Lord  Chief  Justice  Willes  to  the  House  of 
Lords,  that  ^  the  notion  of  a  contingent  remainder  is  a  matter  of  a 
good  deal  of  nicety ;  and  if  I  should  trouble  you  with  all  that  is  said 
in  the  book^  concemmg  contingent  remainders,  and  the  instances  that 
are  put  of  them,  I  am  afraid  it  would  rather  tend  to  puzzle  than  en- 
lighten the  case."* 

9.  Mr.  Feame  divides  contingent  remainders  into  four  classes. 

10.  First,  where  the  remainder  depends  on  a  contingent  determi- 
nation of  the  prior  estate,  by  the  act  either  of  a  third  person  or  of  the 
prior  owner  himself.  Thus,  if  A  convey  to  the  use  of  B  till  C  re- 
turns from  Rome,  and  after  such  return  to  remain  over  to  D  in  fee ; 
here  B's  estate  will  end,  and  D's  take  effect,  only  upon  a  certain 
event,  which  may  possibly  never  happen.  So,  where  one  conveys  to 
the  use  of  A  in  tail,  until  he  does  such  an  act ;  then  to  B  in  tail ;  B 
has  a  contingent  remainder.* 

11.  Second,  the  remainder  may  be  limited  to  take  effect  only  upon 


»  I  N.  Y.  Rev.  St.  723.    WiUes,  337.    4  Kent,  201.    1  Prert.  on  Est  94-8. 
«  4  Kent,  204.  »  Chapin  v.  Marvin,  12  Wend.  538. 

*  2  Cruise,  238.  •  WUles,  337. 

•  Fearne,  5.    Arton  v.  Hare,  Poph.  97.    Large's  case,  3  Leo.  182. 
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the  happening  of  an  event,  which  is  wholly  independent  of  the  mode 
of  termination  of  the  prior  estate. 

12.  Thus,  if  a  lease  for  life  he  nmde  to  A,  B  and  C,  and,  if  B  sur- 
vive C,  remainder  to  B  in  fee,  the  remainder  does  not  depend  upon 
the  manner  of  termination  of  the  prior  estates,  but  upon  B*s  survivor- 
ship. In  other  words,  the  prior  estates  are  subject  to  no  contingency, 
but  must  expire  by  their  natural  limitation.  The  contingency  is  in 
the  remainder  only.*  V 

13.  Devise^  to  the  use  of  A,  the  heir  at  law,  for  life ;  and  from  and 
after  his  death  to  the  use  of  B  in  fee,  in  case  B  should  sui'vive  A,  but 
if  she  should  die  living  A,  to  the  use  of  A  in  fee.  B  has  a  contingent 
remainder.' 

14.  Third,  the  remainder  may  be  limited  upon  an  event,  which, 
though  it  must  happen  at  some  time,  may  not  occur  till  after  the  ter- 
mination of  the  prior  estate,  in  which  case,  as  will  be  seen  hereafter, 
the  remainder  becomes  void. 

15.  Conveyance  to  A  for  life,  and  after  the  death  of  B,  remainder 
to  C  in  fee.  If  A  should  die  before  B,  C's  remainder  could  never 
take  effect.     Hence  it  is  contingent.' 

16«  A  testator  devised  land  to  his  wife,  and  proceeded  to  devise 
"  to  any  child  or  children  of  mine  which  I  shall  leave  at  my  decease, 
and  to  their  heirs,  and  to  all  the  6's  (children  of  bis  wife)  who  shall  be 
living  at  my  wife's  decease,  equally  to  be  divided  among  them  all,  the 
reversion  and  remainder  of  said  real  estate  after  the  death  of  my  wife, 
in  equal  portions  to  each  of  them  and  their  heirs  in  common  ;  and  if 
Bone  of  the  G's  be  living  at  the  decease  of  my  wife,  then  the  said  re- 
version shall  remain  to  my  said  child  or  children  and  their  heirs." 
The  wife  survived  all  her  own  children,  and  the  son  and  only  child 
(by  a  former  wife)  of  the  testator,  and  died.  Held,  the  wife's  children 
had  enly  a  contingent  remainder,  which  never  vested  ;  and  the  estate 
vested  in  the  testator's  son,  eitlier  as  devisee  or  heir,  and  descended 
to  his  heirs,  not  to  the  collateral  relations  of  the  testator.* 

17.  A  testator  gave  his  daughter  the  income,  ^c.  during  the  life  of 
her  husband ;  and,  if  she  survive  him,  to  her,  her  heirs,  &c.,  a  moiety 
of  the  estate — ^the  other  moiety  to  her  children  in  fee  ;  and  if  she  sur- 
vive her  husband  and  all  her  children,  to  her,  her  heirs,  &c. ;  and  if 
she  should  die,  living  her  husband,  then  to  him  the  income,  &c.  of  a 
moiety  for  life,  and  the  residue  of  the  estate  to  her  children  in  fee. 
The  husband  and  four  children  of  the  daughter  were  living,  at  the 
making  of  the  will,  the  death  of  the  testator,  and  at  her  death.  Held> 
she  took  a  life  estate  for  the  joint  lives  of  herself  and  her  husband  ; 
that  h6r  children  took  a  vested  estate  in  one  moiety  ;  that  the  re- 
mainder to  them  in  the  other  moiety  was  contingent,  depending  upon 


1  Co.  Lit  378  a.     '  '  Doe  v.  Scudamore,  2  B.  &  P.  289. 

3  3  Rep,  20  a.  *  Dilon  «.  Picket,  10  Pick.  517. 
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the  event  of  her  dying  before  or  after  the  husband  ;  that,  if  she  should 
survive  him,  she  would  take  it  in  fee ;  and.  if  he  should  survive  ber, 
he  would  take  a  life  estate  in  this  moiety,  with  remaindo*  to  her 
children  ;  and  that,  as  he  did  survive  her,  the  children  took  a  vested 
r^mainder.^ 

18.  Fourth,  the  remainder  may  be  limited  to  persons  not  in  ex- 
istence or  ascertained  at  the  time  of  such  limitation.  Conveyance  to 
A  for  life,  remainder  to  the  right  heirs  of  B,  who  is  living.  Inasmuch 
as  nemo  est  hares  viventis^  and  until  B's  death  it  capnot  be  known 
who  his  heirs  will  be,  and  he  may  die  before  A,  the  remainder  is  con- 
tingent. 

19.  Conveyance  to  A  and  B  for  their  joint  lives,  remainder  to  the 
heirs  of  the  survivor.  Since  it  is  uncertab  which  of  them  will  survive 
the  other,  the  remainder  is  contingent.' 

20.  An  exception  to  the  third  class  above  enumerated,  is  where 
the  prior  estate  is  for  a  very  long  term,  and  the  remainder  is  limited 
upon  the  death  of  the  particular  tenant  or  df  a  third  person.  Here, 
the  improbability  of  such  person's  outliving  the  prior  estate  is  so  great, 
that  the  remainder  is  held  to  be  not  contingent  but  vested.  As  the 
life  cannot  exceed  the  term,  and  the  term  must  determine  with  the 
life,  the  limitation  from  the  expiration  of  the  life  is  in  effect  a  limitation 
from  the  end  of  the  term.* 

21.  Conveyance  to  the  use  of  A  for  ninety-nine  years,  if  he  live  so 
long,  and  after  his  death,  of  B  in  fee.    B's  remainder  is  vested/ 

22.  A  person  covenants  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  A  for  eighty-nine  years,  if  B,  his  son,  should  live  so 
long ;  remainder  after  B's  death  to  C,  another  son,  in  tail.  C  takes  a 
vested  remainder.* 

23.  A  conveyed  to  the  use  of  himself  for  life,  remainder  to  the 
feoffees  for  eighty  years,  if  B,  and  C,  his  wife,  should  so  long  live  ;  if 
C  survived  B,  to  the  use  of  C  for  life ;  after  her  death,  to  the  use  of 
the  son  of  C  and  B  in  tail ;  for  default  of  such  issue,  to  the  use 
of  D  and  E  in  tail,  remainder  to  A's  right  heirs.  A  died,  and  C  died 
leaving  a  son,  who  died  without  issue.  In  a  suit  between  D  and  £ 
and  the  heir  of  A,  held,  the  remainder  in  tail  to  the  first  son  of  C  and 
B,  and  the  remainder  to  D  and  E,  were  vested  remainders,  the  law 
not  regarding  the  possibility  that  B  and  C  would  outlive  the  term  of 
eighty  years.* 

24.  Where  the  term  is  so  short  that  there  is  a  probability  of  its  ter- 
minating  before  the  life,  the  remainder  is  contingent. 


1  Blanchard  v.  BtooIlb,  12  Pick.  47. 

«  Cro.  Car.  102.  »  2  Cruiie,  244. 

*•  Pollexfen,  67. 

•  2  Cruiee,  244  ;  cites  Lord  Derby's  cose,  Lit.  R.  370. 

*  Napper  v.  Sanders,  Hat.  119. 


Digitized  by  VjOOQ IC 


Chap.  XLL]  Remainder — Vested  and  Contingent  Remainders.    367 

25.  Umitation  to  A  for  twenty-one  years,  if  he  live  so  loogy  after 
his  death  to  B  b  fee.     The  remainder  is  contingent/ 

526.  And,  in  some  cases,  the  same  rule  has  b^n  adopted  w))ere  the 
possibility  seemed  very  remote. 

27.  Devise  to  A  for  sixty  years,  if  he  live  so  long  ;  from  and. after 
his  death,  to  B,  his  son,  in  tail.  A  was  forty  years  old  (at  the  date  of 
the  will).  Held,  this  Umitation  could  not  be  construed  to  mean  from 
the  death  of  A  during  the  term,  or  to  give  A  a  term  for  sixty  years,  if 
he  should  so  long  live,  and  vest  the  inheritance  immediately  in  B  ; 
but  that,  if  A  should  outlive  the  term,  which  was  possible,  B  could  not 
take,  and  therefore  the  remamder  was  bontingent.' 

28.  To  the  fourth  class  of  contingent  remainders,  there  are  three 
exceptions. 

29.  The  first  arises  out  of  the  rule  in  SheUey^s  case,  so  called.' 

30.  The  principle  settled  by  that  case  is,  that  where  a  freehold 
estate  is  limited  to  a  person,  remainder  to  his  heir  or  the  heirs  of  his 
body ;  instead  of  his  taking  a  particular  estate,  with  a  contingent  re- 
mainder to  his  heirs,  the  whole  inheritance  vests  at  once  in  him. 
This  pomt,  which  has  been  the  subject  of  great  discussion,  will  be 
more  particularly  considered  hereafter.* 

31.  Upon  a  similar  principle,  where  the  grantor  or  devisor  of  an 
estate  limits  the  remainder  to  his  own  heirs  ;  instead  of  a  contingent 
remainder  to  the  heirs,  the  effect  is  to  leave  the  reversion  m  fee  in 
himself. 

82.  Thus,  where  one  devised  his  estate  to  his  widow  during  her 
widowhood,  and  after  her  death  or  marriage,  ordered  that  it  should  be 
distributed  in  the  same  manner  as  if  it  had  not  been  devised  ;  held, 
no  valid  remainder  was  created,  but  the  reversion  in  fee,  expectant 
upon  the  wife's  life  estate,  descended  to  the  testator's  heirs  at  law**  f 

33.  A  third  exception  is,  where  the  term  heirs  is  plainly  used  as 
designatio  persona ;  as,  for  instance,  m  ca^  of  a  limitation  to  a  man 
and  the  heirs  of  his  body,  now  living.  So,  if  an  estate  is  devised  to  a 
person  and  his  heirs  during  hb  natural  life  ;  remainder  over  after  hb 
death ;  the  word  heirs,  if  it  have  any  legal  effect,  is  designatio  per- 
sontB,  meaning  that  those  who' are  the  heirs  apparent  shall  enjoy  with 
the  devisee  during  his  life ;  and  he  takes  only  a  life  estate.  This  con- 
struction, however,  is  ccmfined  to  devises.^ 

34.  Mr.  Feame's  fourfold  classification  of  contingent  remainders  is 
simplified  to  two  general  classes  by  Lord  Ch.  J.  Willes  ;  viz. — 1.  where 
the  person  to  whom  the  remainder  is  limited  is  not  in  esse ;  .2.  where 
the  conunencement  of  the  remamder  depends  on  some  matter  collateral 


»  PoIIezfen,  67.  •  Beverley  v.  Beverley,  2  Vera.  131. 

s  1  Co.  104.    2  RoUe*s  Abr.  417. 

*  Whitney  v.  VfThitney,  14  Mass.  88.    (But  see  8  Mass.  458). 

*  4  Kent,  213.    Throop  v.  Williams,  5  Conn.  96. 

*  Bee  Shdlmfa  can    ihed^  Dtmn, 

t   Sm  itSMTMI. 
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to  the  determination  of  the  particular  estate.  His  Lordship's  lan- 
guage is,  however,  that  there  are  but  two  sorts  of  contingent  re- 
mainders fffhich  do  not  vest.  This  would  hardly  imply  that  be  sup- 
posed there  were  any  other  contingent  remamders  which  do  vest»  were 
it  not  for  some  expressions  in  a  subsequent  nart  of  the  same  opinion  ; 
where,  putting  the  case  of  the  grant  of  an  estate  by  A  to  B  for  ninety- 
nine  years,  determinable  in  B's  life  ;  he  says,  if  B  outlive  the  term, 
surrender,  &c.,  A  may  enjoy  the  estate  again — therefore,  he  has  a  cau" 
imgent  freehold  during  B's  life.  It  must  be  a  vested  interest^  for  it 
was  never  out  of  him.  If  A  had  a  conHngent  freehold^  he  might 
grant  it  over ;  and  if  he  do,  it  must  be  of  the  same  nature  it  was  be- 
fore— a  vested  freehold.  In  these  remarks,  the  words  vested  and  conr 
tingent  seem  to  be  used  not  as  contradictory,  but  synonimous,  or  at 
least  consistent  terms.' 


CHAPTER  XLH. 

REMAINDER— VESTED  AND  CONTINGENT  REMAINDERS. 


Contingency  of  remainder  depends  on 
present  capacity  of  taking  effect. 

Law  fkvors  vested  remainders. 

Remainder  may  be  vested,  though 
not  to  take  effect  upon  every  pos- 
sible termination  of  prior  estate. 

Intervention  of  continffent  estate — re- 
mainder not  thereoy  contingent, 
unless  the  estate  is  a  fee. 

Contingent  estates  may  be  devised,  aa 
substitutes  for  each  other. 

Cross  remainders. 

Prior  limitation  to  trustees  and  their 
heirs  till  a  certain  event. 
90.  Where  one  of  concurrent  remainders, 
&c.  vests — rest  defeated. 


11. 

17. 

.18. 


21.  Successive  remainders^  whether  the 

contingencv  named  a^cts  only  one 

or  the  whole. 
2S.  Limitation  after  an  estate  depending 

on  a   contingency    which    never 

happens. 
28.  After  the  conditional  termination  of 

an  estate ;  which  never  takes  efiect 

30.  After  the  conditional  termination  of 

an  estate  which  takes  effect,  but 
terminates  otherwise* 

31.  Words  importing  not  a  contingent  re- 

mainder, but  when  a  remainder 
shall  come  into  possession. 
45.  Renuunder  upon  condition  suhsequaU, 


1.  From  the  preceding  remarks  it  sufficiently  appears,  that  the 
question  whether  a  remainder  is  vested  or  contingent,  does  not  depend 
upon  the  certainty  or  uncertainty  of  its  ever  taking  efiect  in  possession  ; 
but  upon  its  present  capacity  of  thus  taking  efiect,  if  the  possession 


1  Smith  0.  Parkhurst,  3  Atk.  138.    Willes,  337-9.    Throop  v.  WilliBms,  5  Conn. 
99.    1  N.  T.  Rev.  St.  723.  .  1  Wooddeson,  191. 
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were  to  become  vacant.*  Thus,  if  there  be  a  lease  for  life  to  A,  re- 
Diainder  for  life  to  B,  B's  remainder  is  vested,  although  he  may  die 
before  A.  But  if  there  be  a  lease  for  life  to  A^  remainder  for  life  to 
B  after  the  death  of  C,  inasmuch  as  B's  estate  would  not  necessarily 
vest  upon  the  present  detennination  of  A's  estate,  the  remainder  ie 
contingent.  The  latter  illustration,  however,  shows  how  a  remainder 
contingent  in  its  creation  may  become  vested  ;  for,  upon  the  death  of 
C,  B's  remainder  undergoes  this  change,  because,  iiom  that  time,  if  at 
any  moment  A^s  estate  should  cease,  B's  would  immediately  take 
e^ct.  Hence  also  it  appears,  that  a  contingent  remainder  passes 
through  two  stages  before  it  becomes  an  estate  in  possession.  Thus, 
m  the  case  supposed,  upon  the  death  of  C,  living  A,  B's  contbgent 
remainder  becomes  a  vested  remainder ;  and  then,  upou  the  dea&  cif 
A,  the  vested  remamder  becomes  u  vested  estate.' 

2.  These  observations  lead  naturally  to  a  consideration  of  the  more 
minute  distinctions  between  vested  and  contingent  remainders.  It 
may  be  remained  at  the  outset,  that,  in  England,  as  the  Court  never 
construes  a  limitation  into  an  executory  devise,  where  it  aiay  take 
efl^t  as  a  remainder,  because  the  former  puts  the  fee  in  abeyance ; 
so  neither  does  it  construe  a  remainder  to  be  contingent,  where  it  can 
be  taken  for  vested,  because  the  latter  tends  to  tuppart  the  estate,  and 
the  former  to  destroy  it,  by  putting  it  in  the  power  of  the  particular 
tenant  to  defeat  the  remainder  by  fine  or  feoffment.' 

3.  Whenever  the  preceding  estate  is  limited  so  as  to  determine  on 
an  event  which  certainly  must  happen,  and  the  remainder  is  so  limited 
to  a  person  in  esse,  and  ascertained,  that  the  preceding  estate  may  by 
any  means  determine  before  the  expiration  of  the  estate  limited  in  re- 
mainder, such  remainder  is  vested.  But  whenever  the  preceding  es- 
tate, with  the  exceptions  above  named,!  b  limited  so  as  to  determine 
only  on  an  event  which  is  uncertain,  and  may  never  happen  ;  or  to  a 
person  not  m  esse  or  not  ascertained ;  or  so  as  to  require  the  concur- 
rence of  some  uncertain  event,  independent  of  the  determmation  of  the 
preceding  estate,  and  duration  of  the  estate  limited  in  remainder,  to 
give  it  a  capacity  of  taking  effect ;  the  remainder  is  contingent.' 

4.  The  definition  given  above  of  a  vested  remainder,  does  not  re- 
quire that  it  should  be  so  limited  as  to  take  effect  upon  every  possible 
determination  of  the  particular  estate.  It  seems  to  be  sufficient,  that 
the  preceding  estate  is  made  to  determine  upon  an  event  which  cer- 
tainly must  happen,  although  it  may  determine  upon  other  events 
which  may  not  happen,  and  although  it  is  only  upon  a  determination 


»  Fcarne,  329-331.    WiUes,  337. 

s  Wilkes  V'  I'ion,  2  Cow.  333.    3  T.  R.  489  n. 

»  Fearne,  329.    12  Wend.  538. 

^  It  has  been  sa[id,  that,  in  some  cases,  even  without  this  capacity,  a  remainder  may 
be  vested.  The  tme  principle  would  therefore  seem  to  be,  tnat.  with  this  quality,  a 
remainder  must  be  vested,  and  may  be  vested  without  it.    Comisn,  102. 

t  See  ch.  40.  ^ 

VOL.  I.  47 
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in  the  latter  mode,  that  the  remainder  will  take  effect.  Thus,  if  an 
estate  be  limited  to  A  for  life,  remainder  to  B  for  the  life  of  A,  inas- 
much as  the  death  of  A  is  a  certain  event,  and,  if  A's  estate  should 
terminate  by  forfeiture  or  surrender,  the  remainder  would  take  efiect ; 
it  is  a  vested  remainder.* 

5.  Conveyance  to  the  use  of  A  for  ninety-nine  years,  if  he  should 
so  long  live  ;  from  and  after  his  death,  or  other  sooner  determination 
of  the  estate  limited  to  him  for  ninety^ine  years,  to  the  use  of  trustees 
and  their  heirs  during  A's  life,  to  preserve  contingent  remainders ;  and 
after  the  end  or  other  sooner  determination  of  the  said  term,  to  the  use 
of  A's  sons  in  tail,  remainder  over.  Held,  first  in  the  King's  Bench, 
and  afterwards  in  the  House  of  Lords,  that  the  estate  of  the  trustees 
was  a  vested,  not  a  contingent  remainder,  because  the  trustees  were 
persons  in  esse  at  the  time,  and  the  commencement  of  the  remainder 
did  not  depend  on  any  matter  collateral  to  the  determination  of  the 
particular  estate.  Lorid  Ch.  J.  Willes  remarked,  that  upon  any  other 
construction,  in  case  of  the  death  of  the  trustees  during  A's  life,  no 
estate  would  vest  in  their  heirs,  which  would  prove  the  universal 
practice  of  inserting  the  word  heirs  in  such  settlements^  to  be  wholly 
useless  and  unmeaning,  and  that  many  thousand  settlements  would  be 
overturned ;  in  preference  to  which  he  would  adopt  precedent  for  law, 
and  follow  the  maxim  '^  communis  error  facit  jus."  That  if  a  limita- 
tion were  made  to  A  for  ninety-nine  years,  determmable  on  his  life, 
with  no  remainder,  the  grantor  would  retain  a  vested  reversionary  in- 
terest, which  would  take  effect  upon  the  expiration,  forfeiture  or  sur- 
render of  the  term,  and  this  interest  be  might  grant  over,  and  thereby 
create  a  vested  remabder  in  the  grantee.' 

6.  The  limitation  in  this  case  seems  to  have  been  most  inartificially 
worded.  The  words  "from  and  after  A's  death,"  were  admitted  oa 
both  sides  to  be  wholly  senseless,  being  immediately  ibllowed  by  "  du- 
ring A's  life."  Moreover,  the  limitations  to  tbe  trustees  and  to  A's 
sons,  though  successive,  were  to  take  effect,  it  would  seem,  upoa 
precisely  the  same  contingeney,  the  termination  of  the  term  for 
years. 

7.  Where  a  contingent  limitation  intervenes  between  the  particular 
estate  and  a  remainder  to  a  person  in  esse,  the  latter  may  be  vested, 
provided  the  intervening  limitation  be  not  in  fee.  So  where  neither 
remainder-man  is  in  esse  at  the  time,,  but  the  latter  is  bom  before  any 
one  in  whom  the  former  estate  can  vest.* 

8.  Linutation  to  A  for  life,  remainder  to  his  first  and  other  sons  in 
,tail,  remainder  to  B  and  his  sons  in  the  same  way.  B  has  a  son  bom^ 
but  A  has  none.  B's  son  takes  a  vested  remainder,  subject  to  be  de- 
feated by  the  birth  of  a  son  to  A.     The  last  limitation  b  said  to  be 


I  Feame,  279-86.    4  Kent,  202.    2  Co.  51  a. 

s  Berrington  v.  Parkhurst,  3  Atk.  135.    Willes,  3S7<^.    6  Bco.  Pari.  Ca.  352. 

s  Feame,  222.  • 
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executed  sub  tnodo,  so  as  to  open  and  separate  itself  from  the  particu' 
kr  estate,  whenever  the  contingency  happens.' 

9.  Where  the  intervening  estate  is  contingent  for  some  other  cause 
than  that  the  party  to  whom  it  is  limited  is  not  in  esse,  if  the  contin- 
gency does  not  extend  also  to  a  subsequent  remainder,  this  may  be 
vested.* 

10.  But  where  the  prior  limitation  is  in  fee,  no  subsequent  remain- 
der can  be  vested.' 

11.  Although  a  remainder  cannot  be  limited  after  a  fee,  yet  it 
may  be  created,  to  vest  in  the  event  of  the  first  estate's  never 
taking  effect :  or  several  estates  in  fee  may  be  limited  contingently 
as  substitutes  for  each  other ;  some  to  take  effect  on  failure  of  the 
others,  and  in  their  room.  Such  remainders  are  said  to  be  not  expect- 
ant, but  contemporary ;  the  latter  not  contrary  to,  but  concurrent  with 
the  former.  It  is  not  a  fee  mounted  upon  a  fee,  but  a  contingent  re- 
mainder with  a  double  aspect,  or  on  a  double  contingency.  The  lim- 
itation is  not  good  as  a  remainder,  if  it  is  to  succeedy  instead  of  bebg 
collateral  to,  the  contingent  fee.  Thus,  in  a  limitation  to  A  for  life, 
remainder  to  his  issue  in  fee,  and,  in  default  of  such  issue,  remainder 
to  B,  the  remainder  to  B  is  good,  being  collateral  to  the  contingent 
fee  in  the  issue.  But,  if  the  remainder  to  B  is  limited  upon  the  event 
of  the  issue's  dying  wider  age^  though  it  may  be  good  as  an  executory 
devise  or  shifting  use,  it  is  void  as  a  remainder,  being  dependent  on  an 
event,  which  rescinds  a  prior  vested  fee.* 

12.  Devise  to  A  for  Ufe,  and  if  he  should  have  any  issue  male,  to 
such  issue  and  his  heirs  forever ;  and  if  he  should  die  without  issue 
male,  then  a  part  of  the  lands  to  B  in  fee,  and  a  part  to  C  in  fee. 
Held,  all  these  several  limitations  in  remainder  created  contingent  re- 
mainders in  fee.  If  A  should  have  issue  male,  the  fee  would  vest  in 
him  ;  if  not,  then  it  would  vest  in  B  and  C/ 

13.  Devise  to  A  for  life,  and,  after  his  death,to  his  children  equally, 
and  their  heirs ;  and  in  case  he  dies  without  issue,  to  B  and  C  and 
their  heirs,  equally,  &c.  Held,  the  two  last  limitations  were  both 
contingent  remainders  in  fee.'  So,  where  there  was  a  devise  to  A  for 
life,  remainder  to  trustees,  Sec,  remainder  to  all  the  children  of  A,  be- 
gotten or  to  be  begotten  by  B,  and  their  heirs  forever,  &c.,  remainder 
over ;  held,  according  to  the  clear  intent,  the  children  of  A  took  a  fee ; 
but,  for  want  of  such  children,  the  subsequent  limitation  would  have 
taken  effect.^ 

14.  A  devised  to  hk  daughter  B,  for  her  life  ;  then  to  her  mah  hevr^ 
G,  if  alive  at  her  deaths  in  fee ;  otherwise,  to  her  next  male  heir  in 


»  Uvedall  u.  Uvedall,  2  RoUe  Abr.  119.     Bowles*  case,  li  Rep.  80. 

«  Napper  v.  Sanders,  Hut.  119.  »  1  Ld.  Raym.  208.    12  Pick.  64. 

*  1  L,d  Raym.  203.    Doug.  505  n.    4  Kent,  199-201. 

*  Luddington  v.  Kyme,  1  Ld.  Raym.  203.    Bamardiston  v.  Carter,  3  Bi(0.  Pari.  Ca. 
«4.    (See  12  Pick.  65). 

*  Goodright  v.  Dunham,  Doug.  26&  ">  Doe  v.  Pe^ryn,  3  T.  R.  484. 
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fee.  Held,  that  B  did  not  take  an  estate  tail ;  that  nodiing  vested  in 
C  during  the  life  of  B,  because  he  was  to  take  only  if  he  should  be 
living  at  her  death,  and  therefore,  till  her  death,  the  fee  vested  no- 
where ;  that  the  estate  to  C  was  contingent,  notwithstanding  his  be- 
ing designated  by  name ;  that  the  fee  simple,  which  was  to  vest  upon 
the  death  of  B,  was  not  an  executory  devise,  but  a  contingent  remab- 
der,  having  a  preceding  freehold  to  support  it ;  that  it  was  not  a  limi- 
tation of  a  fee  after  a  fee,  but  a  limitation  of  only  one  indefeasible 
estate  in' fee ;  that  the  will  presented  a  contingency  with  a  double  cu- 
pecij  to  be  determined  immediately  on  the  death  of  B,  at  which  time 
an  indefeasible  estate  would  vest,  either  in  C,  or  in  the  next  heir 
male  of  B,  as  the  case  might  be.  In  this  case,  Gibson  J.  thus 
states  the  general  rules  of  law  peitainmg  to  the  subject.  Where,  of 
two  limitations  (in  fee)  both  are  to  take  effect;  the  latter  can  do 
so  only  as  an  executory  devise,  for  a  remainder,  originally  contingent, 
but  afterwards  vested  by  the  happening  of  the  contingency,  is  essen- 
tially the  same  as  if  it  bad  been  vested  at  its  origin  ;  but,  where  both 
are  limited  alternately  on  the  same  event,  by  the  happening  of  which, 
one  is  to  vest  in  exclusion  of  the  other,  there  both  are  contingent  le- 
maindera.' 

15.  Where  the  language  used  may  be  construed  to  create  either 
successive  and  alternative  contingent  estates  in  fee,  or  a  contingent 
preceding  estate  less  than  a  fee,  and  a  vested  remainder  in  fee,  die 
latter  construction  will  be  adopted,  as  the  mcH^  accordant  with  the 
general  policy  of  the  law. 

16.  Devise  to  A,  the  testator^s  daughter,  for  life ;  then  to  the  chiid- 
iren  of  her  body  begotten,  and  their  heirs  ;  in  default  thereof ,  to  the 
testator's  son,  B,  his  heits  and  assigns.  B  died  living  A,  having  de- 
vised his  interest,  and  then  A  died  without  children.  The  question 
was,  whether  B  took  a  vested  remainder,  which  could  be  devised,  or 
only  a  contingent  remainder.  Held,  he  took  a  vested  remainder. 
The  clause,  in  default  thereof  was  equally  applicable  to  the  failure 
of  A^s  children  and  of  their  heirs.  If  there  had  been  no  limitation 
over,  or  a  limitation  to  other  parties,  the  devise  would  have  made  a 
contingent  fee  simple  to  the  children  of  A.  Bnt,  the  subsequent  re- 
mainder being  limited  to  a  collateral  heir  of  the  children,  they  must 
take  an  estate  tail,  with  a  vested  remainder  to  B.  Had  the  devise  in 
question  applied  to  the  failure  of  A's  children  only,  and  not  that  of 
liieir  heirs,  then  there  would  have  been  two  contingent  fises  simple, 
the  one  to  take  effect  only  on  failure  of  or  as  a  substitute  for  the  other. 
But  the  law  would  not  adopt  this  construction,  except  where  the  lan- 
guage absolutely,  required  it.' 

17.  Cross-Remainders  are  another  qualification  of  expectant  estates, 
and  they  may  be  raised  expressly  by  deed,  and  by  implication  in  a 

1  Donwoodie  v.  Reed,  3  Ser.  &.  R.  435-452.    Den  v.  Crawford,  3  Hakt  90. 
s  Ives  V.  Legge,  3  T.  R.  488  n.    (See  Bkuichard  v,  Bnwki,  12  Pick.  63). 
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devise.  Thus,  if  a  devise  be  made  of  one  lot  to  A,  and  another  lot  to 
By  in  fee,  and,  if  either  dies  without  issue,  the  survivor  to  take,  and,  if 
both  die  without  issue,  to  C  in  fee ;  A  and  B  have  cross-remainders 
over /by  express  terms,  and,  on  the  failure  of  either,  the  other,  or  his 
issue,  takes,  and  the  remainder  to  C  is  postponed.  But  if  the  devise 
had  been,  to  A  and  B,  of  lots  to  each,  remainder  over  on  the  death 
of  both  of  them,  the  cross-remainders  to  them  would  be  implied* 
So,  if  different  parcels  of  land  are  conveyed  to  several  persons  by 
deed,  and  by  the  limitation  they  are  to  have  the  parcel  of  each  other 
when  their  respective  interests  shall  determine,  they  take  by  cross- 
remainders.  This  subject  will  be  more  particularly  considered  here- 
after.»* 

18.  Where  tlie  preceding  contingent  remainder  is  limited  not  in  fee 
generally,  but  to  trustees  and  their  heirs,  until  the  happening  of  a 
certain  event,  the  subsequent  remainders  may  be  not  contingent  but 
vested. 

19.  Devise  to  A  for  life,  and.,  if  she  die  without  issue  of  her  body 
living  at  her  death,  to  trustees  and  their  heirs  till  B  should  be  twenty- 
one  years  old.  After  which,  devise  to  B  for  life,  remainder  to  his 
sons  in  tail  male.  In  default  of  such  issue,  or  if  B  should  die  under 
twenty-one,  and  without  issue,  to  C,  &c.,  persons  in  esse.  Held,  the 
limitation  to  the  trustees  would  take  effect  only  upon  A's  dying  with- 
out issue,  and  in  this  event  would  be  not  an  absolute  but  a  determi- 
nable fee  ;  that  B's  estate  was  contingent  only  till  he  should  come  of 
age ;  and,  in  the  mean  time,  the  subsequent  remainders  were  vested/ 

20.  In  case  of  concurrent  remainders,  or  where  a  preceding  contin- 
gent remainder  is  in  fee ;  if,  in  the  one  case,  one  of  such  remainders,  or, 
in  the  other,  such  preceding  remaind^,  becomes  vested,  the  other  re- 
mainders thereby  become  void.  Thus,  where  there  b  a  devise  to  A 
for  life,  remainder  to  his  issue  male,  in  default  thereof  remainder  over ; 
upon  the  birth  of  such  issue,  the  first  remainder  becomes  vested,  and 
the  latter  thereby  void,  even  though  the  issue  die  before  A  himself.' 

21.  Where  there  is  a  Ihnitation  of  several  successive  remainders, 
the  first  of  which  is  made  to  depend  upon  a  certain  contingency,  the' 
important  question  arises,  whether  this  contingency  applies  only  to  the 
6rst  remainder,  or  to  all  the  succeeding  ones  also.  Cases  of  this  kind 
lUfe  divided  mto  three  classes.  1.  Lunitations  aft^  an  estate  which 
depends  on  a  contingency  that  never  happens.  2.  Limitations  upon 
a  conditional  termination  of  an  estate  which  never  vests.  3.  Limita- 
tions upon  a  conditional  termination  of  an  estate,  which,  though  the 
estate  vests,  never  happens. 

22.  In  the  case  of  Lethieullier  v*  Tracy,  cited  above,  (s.  19),  it  was 


1  4  Kent,  201. 

*  LethienUier  v,  Tracy,  3  Atk.  774.    Amb.  204. 
>  Keene  «.  Dickson,  3  T.  R.  496. 

*  See  Dted,   Dwue.    Cross-Rmiumder. 
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held,  that  neither  the  conditiofi  of  A's  dy'mg  without  issue,  nor  the  con- 
dition of  B's  coming  of  age,  affected  the  retnote  subsequent  limita- 
tions, which  accordingly  were  vested  remainders. 

23.  Devise,  to  the  use  of  A  for  life,  remainder  to  his  first  and  other 
sons  by  any  future  wife  in  tail  male,  &c. ;  and,  if  A  should  marry  any 
woman  related  to  his  then  wife,  all  the  above  uses,  so  far  as  they  re- 
lated to  the  issue  of  A,  to  cease  and  be  void  ;  and,  in  such  case^  though 
A  have  issue,  the  trustees  to  stand  seised  to  the  use  of  C,  be.  A  died 
soon  after  the  testator,  not  having  again  married,  and  witliout  issue. 
Held,  the  remainder  to  C  took  effect,  not  being  defeated  by  the  want 
of  such  second  marriage.' 

24.  Devise  to  trustees,  to  pay  over  the  rents  and  pro6ts  to  A  and 
B,  daring  the  life  of  C,  (A,  B  and  C,  being  sisters  of  the  testator) 
their  heirs  and  assigns  ;  and,  after  the  decease  of  C's  husband,  in  trust 
for  A,  B  and  C,  each  a  third  part,  for  life  ;  remainders  to  their  sons 
in  tail  male,  &c.,  cross-remainders  over.  C  died,  living  her  hus- 
band. The  question  was,  whether  by  C's  death,  not  only  her  own 
estate,  but  the  subsequent  remainders  also,  were  defeated.  Held,  the 
latter  were  not  defeated.* 

25.  A  different  rule  is  adopted,  where  the  intention  of  the  testator 
seems  so  to  require,  or  where  the  Court  cannot  find  upon  the  whole 
will  sufficient  to  gather  a  different  intent,  so  as  to  warrant  them  in 
supplying  omitted  words.' 

26.  Devise  to  A,  the  testator's  son,  and  the  heirs  of  his  body  ;  and 
if  A  should  die  without  issue>  and  the  testator^ s  wife  B  ehmld  ntrvite 
A,  that  she  should  enjoy  the  premises  for  her  life  ;  after  her  decease 
to  C  for  life  ;  after  her  decease  (A  being  dead  without  issue  as  afore- 
said) y  to  D.  B  died  in  the  life  of  A.  Held,  the  remainder  of  D 
was  defeated,  being  contingent  upon  A's  dying  without  issue  in  the 
life-time  of  B.* 

27.  Devise  to  trustees,  in  trust  to  pay  a  certain  sum  to  A  for  life, 
and  the  rest  of  the  rents  to  B  her  husband  ;  and  after  her  death,  the 
whole  to  him  for  life.  If  she  should  happen  to  survive  her  husband, 
then  to  stand  seised  of  all  the  lands  upon  the  trusts  after  mentianedf 
viz.  to  A  for  life,  then  to  her  son  and  the  heirs  of  his  body,  remainder 
to  the  heirs  of  the  body  of  the  husband  by  her,  remainder  over.  A 
died  before  B.  Held,  not  only  A's  life  estate,  but  all  the  subsequent 
remainders,  were  defeated.* 

28.  The  second  class  of  cases,  is  where  a  remainder  is  limited  upon 
the  conditional  determmation  of  a  preceding  estate,  which  never  takes 
effect.  And  here,  whether  the  preceding  estate  is  in  fee  or  otherwise, 
it  is  said,  diat  by  whatever  means  it  is  out  of  the  case,  the  subsequent 
limitation  will  take  effect.' 


»  Bradford  v   Foley,  Doug.  53.  •  Horton  t».  Whitaker,  1  T.  R.  346. 

»  Doug.  78-9.  *  Davis  r.  Norton,  2  P.  Wms.  390. 

*  Doe  V.  Shipphard,  Doug.  75.  Fearne,  236. 
1  Yes.  422. 
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29.  Devise  to  trustees  for  years,  remainder  to  the  sods  of  A  suc- 
cessively in  tail  male,  provided  they  should  take  the  testator's  simame. 
If  they  or  their  heirs  should  refuse  so  to  do,  or  die  without  issue,  to 
the  firat  son  of  B  in  tail  male  on  the  same  condition.  B  had  a  son  at 
the  time  of  the  devise.  A  died  without  having  had  a  soi».  Held, 
whether  the  contingent  limitation  to  persons  not  in  esse,  having  only  a 
term  to  support  it,  were  void  or  valid  ;  such  limitation  was  not  a  con- 
dition precedent  of  the  subsequent  remainder,  and  that  the  son  of  B 
took  a  vested  remainder.' 

30.  The  third  case,  is  where  the  remainder  is  limited  upon  a  con- 
tingent determinatbn  of  the  preceding  estate,  whicli  actually  takes 
effect,  but  does  not  teiminate  in  the  mode  pointed  out.  In  this  case, 
the  remainder  shall  not  take  effect,  unless  the  general  intent  of  the 
testator  so  require.* 

31.  Words  of  limitation  are  often  used,  which,  though  seeming  to 
import  a  contingent  remainder,  the  law  construes  merely  as  fixing  the 
time,  when  a  vested  remainder  shall  become  an  estate  in  possession. 
This  construction  is  adopted,  where  an^absolute  property  is  given,  and 
a  particular  interest  in  the  mean  time ;  as,  until  the  devisee  shall  come 
of  age^  then  to  Asm,  &c.  And  a  remainder  will  always  be  construed 
as  vested,  where  the  words  admit  of  it.' 

32.  Devise  to  A  for  eight  years,  remainder  to  executors  till  such 
time  as  B  shall  be  of  age ;  and  when  B  shall  be  of  age,  that  he  shall 
enjoy  the  same  in  fee.  Held,  this  was  a  vested  remainder  in  B ;  that 
the  legal  construction  was,  a  devise  to  executors  till  B  reached  twenty- 
one  years,  remainder  to  B  in  fee,  and  the  remainder  was  no  more 
contingent,  than  in  the  common  case  of  a  lease  for  life  or  for  years, 
remainder  over  ;  that,  inasmuch  as  the  term  must  certainly  end,  the 
adverb  when  created  no  contingency,  but  merely  denoted  the  time 
when  B  should  have  possession.^ 

33.  Devise  to  A,  tiH  B  reaches  the  age  of  twentyrone  years  ;  when 
B  reaches  that  age,  to  him  and  his  heirs.  B  dies  under  age.  Held,  a 
vested  remainder.^ 

34.  Conveyance  to  the  use  of  A  fcH*  life,  then  to  the  first  son  of  his 
body  and  his  heirs  male,  and  to  four  sons  successively  in  tail ;  and  if 
it  fortune  the  said  fourth  son  to  die  without  issue  male,  then  to  remain 
to  B.  A  died  without  issue  male.  Held,  B's  estate  vested,  the  cir- 
cumstance of  A's  having  issue  not  being  a  condition  precedent.' 

35.  Devise  to  A  for  life,  then  to  B  ;  and,  if  my  three  daughters,  or  • 
either  of  them,  overlive  A  and  B,  and  hb  heirs,  then  they  to  have  it ; 


1  Scatterwood  v.  Edge,  1  SaJk.  2S9.    1  Ves.  42S. 

*  Fearne,  362. 

'4Keiit,S04.    3M.d^S.32.    1  Burr. 228.    8Bep.g5b. 

*  Boraston*!  case,  3  Rep.  19.  Feame,  368. 
»  Manafield  v.  Dupxd,  1  Abr.  £q.  195.  , 
^  Holcroft's  case,  Moore,  486. 


Digitized  by  VjOOQ IC 


376  Remainder — VetUdandChniiiigentBemamJkrs.  [C]uip.Xm« 

and  after  them  to  C.  B  and  two  of  the.  daughters  died,  Kving  A. 
Held,  this  was  not  a  contingent  limitation,  but  only  a  designation  of 
the  time,  when  a  vested  remainder  should  become  an  estate  in  pos- 
session.* 

36.  Devise  to  the  testator's  wife  for  life,  ^^to  be  for  ber  own  com- 
fort, &c.  while  she  remains  my  widow,  without  any  disturbance,  &c. 
from  any  of  my  children  ;  and,  m  case  she  alters  her  condition  by  mar- 
riage, then  my  said  estate  I  will  shall*  be  divided  as  the  law  directs.'' 
Held,  the  testator's  children  took  a  vested  remainder  at  his  death.' 

37.  Devise  to  four  children  of  the  testator  of  four  several  estates, 
to  each,  one  estate,  and  when  either  of  them  shall  die,  the  said  estates 
to  be  equally  divided  among  them  that  are  living.  The  eldest  sod 
and  heir  died.  Held,  the  remainder  to  the  other  cinldren,  in  the  estate 
given  for  life  to  this  son,  was  not  contingent  but  vested,  and  therefore 
was  not  void,  in  consequence  of  a  merger  of  the  son's  life  estate  m  the 
inheritance  which  descended  to  him.' 

38.  Devise  to  trustees  m  trust,  to  apply  the  proceeds  to  the  support 
and  education  of  children  during  minority ;  and  when  and  as  they 
should  come  of  age,  to  the  use  and  behoof  of  them  and  their  heirs. 
Held,  the  children  took  an  immediate  gift/  with  a  trust  interest  during 
minority.* 

89.  Devise  to  the  wife  of  the  testator,  of  the  use  and  improvement 
of  one  third  part  of  hb  estate  for  life ;  '^  and  I  give  and  devise  the 
same  at  her  decease  to  my  children"  in  fee.  Held,  the  children  took 
a  vested  remainder.' 

40.  Devise  to  the  testator's  three  illegitimate  sons,  <^  if  they  should 
live  to  come  of  age."  Held,  whether  the  sons  took  a  vested  remain- 
der, to  become  a  vested  estate  afterwards,  or  only  a  contingent  re- 
mainder ;  they  had  no  estate  in  possession  till  they  came  of  age,  and 
intermediately  the  land  descended  to  the  heir  at  law.' 

41.  Devise  of  certain  specified  lands  to  the  use  of  the  testator's 
wife  for  life,  and  of  all  the  testator's  lands  to  A  in  fee ;  but,  if  he  shall 
not  live  to  be  of  age,  then  in  like  manner  to  his  surviving  brother,  C ; 
but  if  C  shall  die  before  of  age,  then,  &c.  to  his  surviving  brother,  D ; 
but  if  D  should  die.  Sec.  then. to  the  first  surviving  lawful  son  of  E,  in 
fee ;  for  default  of  such  issue,  remainder  to  the  testator's  own  right 
heirs  forever.  If  the  wife  shall  die  before  A,  or  before  his  survivor  is 
of  age  to  take  possession,  then  E  to  have  tjie  use  aod  benefit  of  the 
lands,  till  the  testator's  heir  shall  be  of  age  to  take  possession.  The 
wife  and  E  both  died  before  A  came  of  age.  Held^  upon  the  death 
of  the  widow,  the  estate  did  not  descend  to  the  heirs  at  law,  until  A 
came  of  age,  but  immediately  vested  in  him  ;  that,  as  the  devise  to  E 


1  Webb  V.  Hearin^r,  Cro.  Jac.  416.  *  Bates  v.  Webb,  8  Mass.  458. 

»  Forteacue  v.  Abbot,  PoUexfen,  479.  T.  Jones,  79.    3  Vcntr.  365. 

«  GoodtiUe  V.  Whitby,  1  Burr.  228.  *  Nssh  v.  Cutler,  16  Pick.  491. 
*  Jackson  v.  Winne,  7  Wend.  47. 
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of  tbe  use  of  the  land  after  the  widow's  death,  till  A  should  come,  of 
age,  failed  by  the  death  of  E,  it  should  be  considered  as  out  of  the 
case  ;  and  that  the  object  of  this  devise  to  E  (who  was  the  mother  of 
A),  was  not  to  benefit  her,  but  to  enable  her  to  take  the  profits  of  the 
land  during  A's  minority.' 

42.  Devise  substantially  as  follows — ^**all  my  debts  to  be  paid 
fiom  my  personal  estate,  the  remainder  I  give  to  my  wife  for  the  sup- 
port of  her  and  my  minor  children  during  her  widowhood,  and  the 
estate  to  remain  undivided  till  my  youngest  child  shall  come  of  age. 
But  if  my  wife  should  be  still  living  and  my  widow,  she  shall  have  the 
whole  income  of  my  estate,  keeping  it  in  repair,  &c.,  but  if  she  marry, 
she  shall  have  £30  per  annum  from  my  estate  for  her  life.  And  it  is 
my  will,  that  all  my  children  shall  have  an  equal  share  of  the  whole 
of  my  estate  that  I  now  possess,  or  may  possess  at  my  death,  at  the 
time  before  mentioned  for  division  ;  and  should  .any  of  them  die 
without  heir  lawfiilly  begotten,  their  share  shall  be  equally  divided 
amongst  the  surviving  children."  .Held,  the  estate  devised  to  the 
children  did  not  remain  contingent  till  the  death  of  the  widow,  or  the 
coming  of  age  of  the  youngest  child  ;  bat,  immediately  upon  the  tes* 
tator's  death,  they  took  a  vested  remainder,  though  not  to  take  effect 
in  possession  till  the  happening  of  the  last  of  the  events  referred  to.' 

43.  Where  there  is  a  devise  to  trustees  and  their  heirs  during  the 
nunority  of  A,  then  to  him  in  fee,  or  upon  trust  tb  convey  to  him  ;  in* 
asmuch  as  A  takes  a  vested  remainder,  to  vest  in  possession  upon  hiis 
coming  of  age,  the  trustees  have  been  held,  notwithstanding  the  words 
of  inheritance,  to  take  only  an  estate  for  so  many  years  as  the  minority 
of  A  shall  last.  But  this  doctrine  has  been  questioned,  as  an  anomaly 
in  the  law  ;  and  held  wholly  inapplicable  to  limitations  by  deed.' 

44.  Upon  the  above  named  principle,  where'  land  is  given  to  one  for 
life,  or  any  other  estate  upon  which  a  remainder  may  be  limited,  and  after 
the  determination  of  that  estate  to  a  person  sustaining  a  given  character, 
as  heir  at  law,  heir  male,  or  next  ofTcin,  of  the  testator,  or  of  another ; 
the  remainder  will  vest  in  the  person  or  persons  who  fill  that  char- 
acter at  the  death  of  the  testator,  and  not  remain  contingent  till  the 
termination  of  'the  prior  estate,  unless  there  is  a  clear  intention  to  the 
contrary.'*  But  it  is  said,  that  the  construction  by  which  a  limitation, 
ta  take  effisct  in  futuro,  is  construed  as  a  vested,  and  not  a  contingent 
remamder,  cannot  be  adopted,  unless  there  is  an  intermediate  dispo- 
sition of  the  estate,  or  the  rents  and  profits,  or  a  direction  that  it  shall 


1  Jackson  v.  Durland,  2  John.  Cas.  314. 
*  Tatem  v.  Tatem,  1  Miles,  309. 

3  Stanley  v.  Stanley,  16  Yes.  491.    Doe  v.  NichoUs,  1  Bam.  &,  Ci .  336.    Cornish, 
106-7.    3  T.  R.  41. 
«  Doe  «.  Spratt,  5  Bam.  6l  Adol.  739. 
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go  over,  upon  the  party's  dying  before  the  specified  time.    Otherwise^ 
the  limitation  must  take  effect,  if  at  all,  as  an  executory  devise.'  * 

45.  A  remamder  is  sometimes  contingent  upon  a  condition  tuke" 
q\tent,  which  operates  to  defeat  it  after  being  vested,  instead  of  a  con- 
dition precedent,  the  performance  of  which  is  necessary  to  its  vesting. 
But  it  is  said,  a  remainder  cannot  be  thus  divested,  unless  there  are 
words  in  the  will  capable  of  producing  this  effect,  and  showing  such 
intention.  Of  this  nature,  is  a  limitation  subject  to  a  power  of  op- 
pomtment  Thus,  if  an  estate  be  limited  to  A  for  life,  remainder  to 
such  use  as  A  shall  appoint,  and  in  default  of  appointment,  remainder 
to  B  ;  B's  remainder  is  vested,  but  subject  to  be  defeated  by  execo* 
tion  of  the  power.* 

46.  Limitation  to  the  use  of  A  for  life ;  after  his  death,  of  B  in  fee, 
if  B  should  live  to  be  of  age  ;  provided  and  on  condition,  that  if  B 
should  die  under  age,  remainder  over.  Held,  the  remainder  vested  in 
B,  subject  to  be  divested  by  his  dying  under  age.' 

47.  Devise  to  A  for  life,  and  on  his  death,  to  and  amongst  his 
children,  equally,  at  the  age  of  twenty-one,  and  their  heirs,  but  if  only 
one  child  shall  live  to  be  of  age,  to  him  and  his  heirs  at  the  age  of 
twenty-one.  And  if  A  die  without  issue,  or  such  issue  die  before 
twenty-one,  devise  over.     Held,  A's  children  took  a  vested  remainder.^ 

48.  Devise  of  land  to  A  for  the  purpose  of  building  a  schoolhouse, 
provided  it  should  be  built  in  a  certain  place  ;  and  of  the  residue  of 
the  testator's  property  to  B.  A  took  possession,  but  after  B's  death, 
forfeited  by  breach  of  condition.  Held,  B  had  a  contingent  interest, 
which  passed  to  her  heirs.' 

49.  Upon  the  same  principle,  a  remainder  once  vested  may  be  de- 
feated only  in  part  by  the  happening  of  a  subsequent  event.  Thus, 
where  there  is  a  devise  to  A  for  life,  remainder  to  his  children  ;  the 
children  of  A,  living  at  the  death  of  the  testator,  take  vested  remain- 
ders, subject  to  be  disturbed  by  after-bom  children,  for  whose  benefit 
the  estate  will  open,  and  let  them  in  to  take  their  proportional  shares.' 

50.  Devise  of  all  the  remainder  of  my  estate  to  my  daughter,  A, 
and  the  children  bora  of  her  body,  including  all  my  wife  has  the  im- 
provement of,  during  her  life,  after  her  decease.  A  had  three  children 
when  the  will  was  made,  and  a  fourth  was  bora  afterwards,  all  of 
whom  survived  the  testator,  and  two  more  were  bora  after  bis  death. 


>  4  Kent,  205. 

>  Driver  v.  Frank,  6  Price,  73-5.    Packard  «.  Packard,  16  Pick.  191.    4  Kent,  204. 

*  £dwards  v.  Hammond,  1  Bos.  A  Pui.  N.  R.  313. 

«  Doe«.  NoweIl,lM.  &S.327.    RandaU  v.  Doe,  5  Dow.  202. 

*  Clapp  V.  Stoughton,  10  Pick.  463. 

*  Feame,  394-6.    3  T.  R.  484.    5  Mass.  535 ;  14, 404.    1  Pick.  147. 

*'  In  the  case  of  Doe  v.  Lea  (3  T.  R.  41),  a  distinction  was  made,  in  reference  to  the 
point  above  considered,  between  the  expressirais  "  when  and  so  soon  as,**  and  the 
word  "  if,"  which,  in  Brovnmoords  v.  Edujords,  (2  Ves.  243),  was  held  to  create  a 
condition  precedent  But  this  distinetion  seems  to  have  been  disregarded  in  several 
subsequent  decisions. 
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Held,  the  children  of  A  living  at  the  testator's  death,  took  a  vested 
remainder  in  that  portion  of  the  estate  devised  to  A  for  life,  which, 
upon  the  birth  of  the  other  children,  opened  and  let  m  their  shares/ 

51.  Devise  to  A  for  life,  and  immediately  after  her  death  unto  and 
among  all  and  every  such  child  and  children,  as  she  shall  have  law- 
fiilly  begotten  at  the  time  of  her  death,  in  fee  simple,  &c.  Held,  a 
vested  remainder  was  hereby  given  to  every  child  of  A,  subject  to  be 
in  part  divested  by  the  birth  of  subsequent  children  ;  and  that,  upon 
the  death  of  a  child  during  A's  life,  his  interest  descended  to  his  heirs. 
The  decision  was  founded,  in  part  at  least,  upon  the  presumed  inten* 
tions  of  the  testator  in  favor  of  his  grandchildren.  Spencer  J.  dis- 
sented.* 

52.  A  devised  to  B  for  life,  and  after  her  death  to  C,  to  have  the 
improvement  to  her  and  her  heirs  during  her  natural  life ;  and  declared, 
that  after  C's  death,  D,  her  son,  should  be  sole  heir  of  the  estate.  D 
died  about  a  month  after  the  testator,  leaving  a  sister,  E ;  and  four 
years  after  his  death,  two  other  sisters,  F  and  6,  were  bom.  Held,  D 
took  a  vested  remainder  in  fee,  to  take  effect  upon  the  termination  of 
two  preceding  life-interests ;  that  on  D's  death  his  title  passed  to  E ; 
and  that  after  the  birth  of  F  and  G,  they  took  as  joint  heirs  with  her 
under  the  devise.*. 

53.  The  same  principle  has  been  applied  even  in  case  of  a  deed. 
A,  in  consideration  of  a  sum  of  money  and  of  natural  love,  conveyed 
to  B,  and  C,  his  wife,  the  daughter  of  A,  and  to  the  childrai  and  heirs 
of  C  and  their  heirs,  he.  habendum  to  B  and  C,  and  to  the  children 
and  heirs  of  C,  for  the  proper  use,  he.  of  B  and  C,  for  their  joint  lives 
and  that  of  the  survivor,  and  immediately  from  the  decease  of  such 
survivor,  to  and  for  the  use,  &c.  of  the  children  and  heirs  of  the  body 
of  C,  in  fee,  as  tenants  in  common,  be.  C  had  three  cliildren  at 
the  execution  of  the  deed ;  and  subsequently  several  children  and 
grandchildren  were  bom.  Held,  a  remainder  vested  in  the  three 
children,  and,  upon  the  birth  of  the  others,  opened  and  admitted  them 
to  their  shares ;  and  that  the  share  of  any  child,  who  died  living  B  or 
C,  vested  in  the  issue  of  such  child.^ 

54.  So  where  an  estate  is  limited  by  deed  of  uses,  to  parei#s  during 
their  lives,  and  then  to  the  use  and  behoof  of  such  child  or  children 
as  may  be  procreated  between  them,  and  to  his,  her,  and  their  heirs 
and  assigns  forever ;  there  is  a  remainder  in  fee  to  the  children,  which 
ceases  to  be  contingent  upon  the  birth  of  the  first,  and  opens  to  let  in 
the  after-bom  children.  The  general  rule  of  law,  founded  on  public 
policy,  is,  that  limitations  of  this  nature  shall  be  construed  to  be  vested 
when  and  as  soon  as  they  may.* 


1  Annable  v.  Patch,  3  Pick.  S60.  '  Doe  o.  Provoost,  4  John.  61. 

3  Throop  V,  Willianu,  5  Conn.  96.        «  Wager  v.  Wager,  1  S.  &  R.  374. 


*  Carver  v.  Jackson,  4  Pet>  90^1-42. 
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55.  Devise  to  trustees,  in  trust  to  pemiit  A  to  receive  the  rents  for 
life ;  and  after  her  death,  devise  '^  to  the  heirs  of  the  body  of  A,  share 
and  share  alike,"  in  fee.  At  the  testator's  death,  A  had  one  child, 
and  others  were  bom  afterwards.  Held,  by  the  ^'  heirs  of  the  body  " 
was  meant  children^  and  that  the  fi»t  child  took  a  vested  remainder  in 
fee,  which,  upon  the  birth  of  the  others,  opened  and  let  them  in.^ 

56.  Devise  to  A  for  life,  remainder  to  the  '^  second,  thinl,  foarth, 
and  all  and  every  other  the  sons  of  A,  (except  the  first  or  eldest  son) 
successively  in  tail  male/'  remainder  over.  At  the  testator's  death, 
A  had  no  children.  Held,  the  remainder  was  contingent,  till  A  had 
two  sons,  both  living,  and  then  became  vested,  and  not  subject  to  be 
divested  by  subsequent  changes  in  the  family  of  A.* 

57.  It  follows  from  the  doctrine  above  laid  down,  that  where  the 
particular  estate  terminates,  before  the  time  withm  which  the  conditi(m 
may  happen  that  is  to  defeat  the  remainder,  the  remainder  shall  stiD 
become  a  vested  estate,  liable  to  be  defeated  by  the  happenmg  of  the 
condition. 

58.  Devise  to  A  for  life,  after  his  death  to  B,  if  he  live  to  be  of 
age.  A  dies,  living  B.  B  takes  a  vested  estate,  determinable  on  his 
dying  under  age.* 

59.  As  a  remainder  will  not  be  construed  to  be  contingent,  where 
it  can  be  construed  as  vested ;  so  a  vested  remainder  will  not  be 
divested,- without  a  special  provision,  or  a  clear  intention,  to  that  eflfect.* 
It  has  been  said,  however,  that  the  principle  of  favoring  vested  estates 
is  an  entirely  technical  role^ 


1  Right  0.  Cieber,  5  Bam.  A  Cren.  866. 

*  Driver  v.  Frank,  6  Price.  41. 

*  Bromfield  v.  Crowder,  1  B.  2&  P.  N.  R.  31^-4.    (Doe  v.  Mooie,  14  £.  601). 

*  Doe  V.  Penyn,  3  T.  R.  494.    Driver  v.  FAnk,  3  M.  &  8.  95. 
»  6  Price,  73. 
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CHAPTER  XLIIL 


REMAINDER— VOID  CONDITIONS. 


2.  Illegality. 

4.  AemoteneM, of  probability. 
7.  Abridgment,  &c.  of  preceding  estate. 
14.  Or  of  preceding  remainder. 


16.  Exception— «nlargeinent  of  prior  < 

tate. 
19.  Devise — conditional  limitation. 
23.  Limitation  by  way  of  use. 


1.  There  are  several  circumstances,  pertaining  to  the  condition 
upon  which  a  contingent  remamder  is  limited,  that  will  render  such 
limitation  void. 

2.  The  contingency  must  be  a  lavrfid  act  The  law  will  never 
adjudge  a  grant  good,  hy  reason  of  a  possibility  or  expectation  of  a 
thing  which  is  against  law ;  for  it  is  "  potentia  remotissima  et  vana," 
which,  by  intendment  of  law,  "  nunquam  venit  in  actum,"  besides 
being  against  public  policy.* 

3.  Hence  a  limitation  to  a  bastard  is  void.  So  a  limitation  to  the 
children,  legitimate  or  illegitimate,  of  A  by  the  grantor.* 

4.  The  contingency  must  be  not  a  remote,  but  a  near  or  common 
possibility.  And  the  ordinary  legal  distinction  between  these  two 
kinds  of  possibility,  is  that  the  latter  is  single  and  depends  on  only 
one  uncertain  event,  while  the  latter  is  double,  depending  on  more 
than  one,  which  are  not  independent,  but  the  one  requiring  the  pre- 
vious existence  of  the  other,  and  yet  not  necessarily  arising  out  of  it.* 

5.  Thus,  a  limitation  to  the  heirs  of  A,  there  being  at  die  time  no 
such  person  as  A,  is  void,  though  A  should  be  bom  and  die  during 
the  particular  estate ;  because  there  is  first  the  contmgency,  whether 
there  would  be  any  such  person ;  and  second,  whether  he  would  die 
during  the  continuance  of  die  prior  estate.^ 

6.  A  limitation,  during  the  vacation  of  a  mayoralty,  to  A  for  life, 
remainder  to  the  mayor  and  commonalty  in  fee,  is  good ;  but  a  limita- 
tion to  a  corporation  not  m  existence  at  the  time,  though  afterwards 
created,  is  void.  So  a  limitadon  to  the  ri^t  heirs  or  the  first  bom 
son  of  A,  not  nammg  them,  is  good ;  but  a  limitation  to  B,  the  first 
bom  son  of  A,  is  void,  because  there  is  first  the  contingency  of  A's 
havmg  a  son,  and  second,  of  his  being  named  B,  which  is  a  possibility 
upon  a  possibility.* 


>  2  Rep.  61  b. 

s  Co.  Lit.  25  b,  184  a.    2  Rep.  51  a. 

«  Cholmeley'i  case,  2  Rep.  51  b. 

•Co.  Lit  264  a.    2  Rep.  51  a,  b.    Feanie,37B. 


>  BlodweU  9.  Edwarda,  do.  Eliz.  509. 
Feame,  378. 
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7.  A  remainder  cannot  be  validly  limited  upon  an  event,  which 
will  operate  to  abridge,  defeat  or  determine  the  preceding  estate ;  but 
must  be  so  limited,  as  to  take  effect  only  upon  the  natural  expiration 
of  such  estate.  This  rule  is  founded  on  the  principle  heretofore  stated, 
that  the  benefit  of  a  condition  can  be  reserved  only  to  the  grantor  or 
his  heirs,  who  shall  take  advantage  of  any  breach  by  entry.  The 
effect  of  such  entry  is  to  revest  the  estate,  avoiding  not  <Hily  the  par- 
ticular estate,  but  also  the  remainder  limited  upon  it.* 

8.  Conveyance  to  A  for  life,  on  condition  that  if  B  pay  the  grantor 
a  certain  sum,  then  the  land  shall  immediately  remain  to  him.  The 
remainder  is  void.' 

9.  Conveyance  to  A  and  B,  remainder  over,  after  the  death  of  A, 
to  C  m  fee.  This  remainder  is  void,  because  repugnant  to  the  rights 
of  B  as  survivor  of  A,  by  virtue  of  the  first  limitation.' 

10.  Conveyance  to  A,  a  widow,  for  life,  remainder  to  B  in  fee,  on 
condition  that  A  continues  a  widow.  This  remainder  is  void,  because 
an  entry,  upon  A's  marrying,  to  defeat  her  estate,  would  defeat  the 
remainder  also.  But  a  grant  to  A  during  widawhood^  remauider  to 
B  upon  A's  marriage,  makes  a  Umitatumy  which  will  take  efifect  by  its 
own  operation  without  entry,  and  therefore  the  remamder  is  good.* 

11.  Where  the  words  used  may  be  construed  to  change  a  contingent 
remainder  into  a  vested  remainder,  instead  of  converting  a  vested 
remamder  into  a  vested  estate,  and  thereby  defeating  a  prior  limita- 
tion ;  this  construction  will  be  given. 

12.  limitations  to  A  for  life,  remainder  to  B  for  life ;  if  B  die, 
living  A,  the  lands  to  remain  to  C.  Held,  the  last  limitation  was 
valid,  havmg  no  effect  to  abridge  A's  estate.* 

13.  It  is  to  be  observed,  also,  that  there  b  a  distinction  between 
conditions  which  operate  to  abridge  or  defeat  a  prior  vested  estate, 
and  those  which  merely  provide  in  what  manner  estates  shall  go  over, 
which,  by  virtue  of  the  prior  Umitaiion  itself,  are  made  depend^t 
upon  a  condition.  Thus,  that  if  land  be  limited  to  A  for  twenty- 
one  years,  if  B  shail  so  long  Uve,  and,  in  case  of  B's  death  during 
the  term,  to  C  in  fee ;  this  is  a  good  remainder ;  for  the  condition 
does  not  abridge  an  absoliUe  estate  for  years  once  vested,  but  a 
contingency  is  annexed  to  the  estate  ^r  years  itself.  It  must 
be  admitted,  however,  that  the  dividing  line  between  conditions 
always  admitted  to  be  valid,  and  those  which  are  said  to  be 
void,  as  abridging  the  prior  estate,  is  extremely  nice.  The  following 
remarks  of  Mr.  Douglas,  in  a  note  to  the  case  of  Goodtitle  v.  Billing- 
ton,^  throw  some  light  upon  the  subject.  He  remarks,  that  a  limita- 
tion does  not  cease  to  be  a  remainder,  because  it  may  vest  in  posses- 


1  1  GruiBe,  276.    4  Kent,  249.  pp.  249^263.  >  Flow.  29.    2  Leon.  16. 

s  Plow.  24. 

«  Hardy  v.  Seyer,  Cro.  EUz.  414.    Fearne,  363. 

*  Colthirst  V.  Bejushin,  Plow.  23.  *  Dong.  7SS, 
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sion  on  an  event,  which,  fiom  the  termi  or  from  the  legal  nature  of  the 
original  Umitaiion,  shall  defeat  the  particular  estate  before  its  natural 
wr  regular  expiration.  Every  remainder,  limited  after  an  estate  for 
life,  may  vest  m  possession  before  the  death  of  the  tenant  for  life, 
which  is  the  term  of  the  natural  expiration  of  the  particular  estate; 
namely,  in  consequence  of  any  forfeiture  which  he  may  commit.  Some 
have  been  inclined  to  consider  conditional  limitations  after  particular 
estates,  as,  for  instance,  after  an  estate  for  life,  but  limited  to  vest  in 
possession  on  a  contingency  which  may  happen  before  the  death  of 
tenant  for  life,  as  not  being  remainders,  (Feame,  9,  10).  Thus,  if  an 
estate  is  given  to  A  for  life,  provided  that  when  C  returns  from  Rome, 
it  shall  thenceforth  be  to  the  use  of  B  in  fee,  it  is  said,  this  limitation 
over  is  not  confined  to  the  remnant,  expectant  on  the  particular  estate 
before  given  to  A,  but  may  interfere  with  and  in  part  defeat  and  super- 
sede that  first  estate,  instead  of  awaiting  its  regular  determination ; 
and  therefore  it  does  not  answer  the  definition  of  a  remainder  in  Co. 
Lit.  143  a.  But  this  seems  too  great  a  refinement.  Every  estate  for 
life  may,  by  the  act  of  the  tenant,  be  defeated  and  abridged,  before 
its  regular  expiration,  and  thereby  let  m  the  remainder  over  in  the 
manner  above  stated ;  and  the  only  difference  between  such  limitations 
and  the  others  is,  that  in  the  others,  the  estate  for  life  is  not  abridged 
by  the  act  of  the  tenant  for  Hfe,  but  by  some  extrinsic  event,  which 
happens  also  to  be  the  contingency  on  which  the  limitation  over 
depends.  What  difference,  more  than  what  is  merely  verbal,  can 
there  be  shown  to  be,  between  an  estate  to  A  tiU  B  returns  from 
Bome,  then  to  remain  over  to  C;  and  an  estate  to  A^  provided  that, 
when  C  returns  from  Rome,  it  shall  thenceforth  be  to  B.  Under 
both  forms  of  expression,  A  takes  an  estate  for  life,  defeasible  on  the 
very  same  event.  And  Mr.  Feame  himself  adduces  the  former,  as  an 
example  of  contingent  remainder.  Nor  can  it  make  any  difference, 
whether  the  prior  estate  is  limited  generally,  or  expressly  for  life ; 
because,  in  the  former  case,  a  life  estate  is  implied. 

14.  A  condition,  the  effect  of  which  is  to  defeat  or  abridge  one 
vested  remainder,  and  substitute  another  for  it,  is  void. 

15.  A  conveys  to  B  for  life,  remainder  to  C  for  life,  provided  that 
if  A  should  have  a  son  who  should  reach  a  certain  age,  then  C's  estate 
should  cease,  and  the  land  remain  to  such  son.  The  latter  remainder 
is  void.* 

16.  It  has  been  said,  that  the  rule  above  stated  does  not  apply  to 
the  case,  where,  although,  in  terms,  the  condition  on  which  the  re- 
mainder shall  take  effect,  will  abridge  the  particular  preceding  estate^ 
yet  in  effect  it  will  merely  operate  to  enlarge  such  estate  ;  in  other 
words,  where  the  remainder-man  and  the  particular  tenant  are  one  and 
the  same  person.    In  such  case,  no  injury  arises  to  the  preceding 


'  Cogan  V.  Cogan,  Cro.  £liz.  360. 
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tenant,  and  no  entry  on  the  part  of  the  grantor  or  his  heirs  is  neces- 
sary to  defeat  the  preceding  estate,  at  the  same  time  defeating  the  re- 
mainder also.  The  operation  is  the  same,  as  if  the  remainder  were 
limited  to  take  effect,  upon  the  determination  of  the  prior  estate  by  its 
own  limitation.  Thus,  if  a  conveyance  be  made  to  A  and  B,  re- 
mainder in  fee  to  the  survivor,  this  remamder  is  valid.' 

17.  In  illustration  of  this  exception  to  the  general  rule,  the  case  of 
Goodtitle  v.  Billington*  b  cited.  This  was  a  devise  to  the  testator's 
wife.  A,  and  his  daughter,  B,  for  their  lives,  and  the  life  of  the  sur- 
vivor, in  equal  proportions — but  if  B  marry  and  have  lawful  is3oe, 
then,  after  the  death  of  A,  to  B  in  .fee.  But  if  B  die  unmarried,  and 
without  lawful  issue,  to  A  in  fee.  A  and  B  both  survived  the  testator, 
and  B  survived  A,  but  was  never  married.  It  was  contended,  that 
the  limitation  to  B,  in  case  she  should  marry  and  have  issue,  was  not 
to  wait  till  the  natural  expiration  of  the  first  estate  for  life  to  her,  but 
was  to  take  effect  in  her  life-time,  as  soon  as  the  contingency  on 
which  it  was  limited  should  happen  ;  and  that  it  was  therefore  not  a 
contingent  remainder,  but  a  conditional  limitation ;  because,  although 
the  condition,  on  which  a  remainder  b  limited,  may  happen  before  the 
expiration  of  the  particular  estate,  and  a  contingent  be  thereby 
changed  into  a  vested  remainder,  as  in  the  cases  of  Luddington  v. 
Kime,  and  other  like  cases  (p.  371),  yet  a  remainder  cannot  operate 
to  abridge  the  duration  of  the  prior  estate,  by  taking  effect  in  possession 
before  the  natural  termination  of  such  estate.  But  Buller  J.  remarked, 
that  if  B  had  maitied  and  had  issue,  her  life-estate  would  not  have 
merged,  because  it  was  not  limited  to  take  effect  till  the  death  of  the 
wife ;  and  Lord  Mansfield,  that  here  the  first  limitation  was  to  two 
persons  and  the  survivor,  so  that  a  preceding  freehold  will  be  in  the 
survivor,  and  the  estate  over  b  limited  on  a  contingency,  upon  which 
a  remainder  may  depend.  It  b  to  B  and  her  heirs  if  she  should  many 
and  have  bsue,  and  it  must  have  taken  effect  after  the  death  of  the 
survivor.  Upon  these  grounds,  the  limitation  was  held  valid  as  a  con- 
tingent remainder.  There  is  nothing  in  the  case  which  indicates,  that 
it  turned  at  all  upon  the  consideration,  that  the  remainder  was  limited 
to  B,  the  tenant  for  life,  herself;  and  the  note  of  the  Reporter  shows, 
that  he  regarded  this  circumstance  as  wholly  immaterial. 

18.  To  render  valid  a  condition,  which  operates  by  way  of  en- 
larging the  prior  estate,  it  is  not  necessary,  that  the  respective  estates 
be  of  such  nature  as  to  cause  a  mergef.  Thus,  the  prior  estate  may 
be  in  tail.  So  also  the  remainder  may  be  limited  after  other  inter* 
vening  remainders.  But  the  law  requires,  in  order  to  effect  such  en- 
largement, 1.  a  subsbting  particular  estate  for  its  foundation,  which  b 
neither  at  will,  revocable,  nor  contingent.  2.  That  the  particular 
estate  remam  in  the  original  grantee  or  hb  representatives  unalienated, 


1  Feune,  386.    3  Cruiie,  111.  >  Doug.  753,  and  n. 
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for  the  sake  of  privity.  8.  That  the  remainder  take  effect  immediately 
on  performance  of  the  condition,  without  any  other  act  or  proceeding 
whatever.  4.  The  two  estates  must  be  created  by  one  deed,,  or  by 
several  delivered  at  one  time.' 

19.  By  devise  J  a  condition  may  be  made  to  defeat  or  abridge  the 
preceding  particular  estate,  operating  as  a  limUatian,  to  vest  the  pro- 
perty in  the  remainderman,  without  the  necessity  of  an  entry  by  the 
heirs  of  the  devisor.  This  b  termed  a  conditional  limitation.  And  it 
will  be  effectual  even  against  the  heirs  of  the  devisor,  to  whom  the 
prior  estate  is  limited.'  It  is  said,  that  the  expression  and  idea  of  a 
conditional  limitation  are  adopted  to  avoid  the  necessity  of  an  entry 
by  the  heir ;  and  that  in  strictness,  all  conditional  limitations  are  either 
executory  devises  or  contingent- remainders.' 

20.  Devise  to  A  for  life,  after  her  death  to  B  in  fee  ;  provided,  that 
if  the  testator's  wife  should  have  a  son,  the  land  should  remain  to  him 
in  fee.     Held,  on  the  birth  of  the  son,  the  remainder  vested  in  him.* 

21.  More  especially  will  this  construction  be  given,  where  the  estate 
which  the  condition  operates  to  defeat  is  limited  to  the  heir,  who, 
therefore,  if  an  entry  were  necessary,  would  have  to  enter  upon  him- 
self; and  where,  consequently,  the  condition,  as  such,  would  be  nuga- 
tory and  void. 

22.  Devise  to  A,  the  heir,  and  another  devise  to  B ;  and  if  A 
molest  B,  A  shall  lose  his  devise,  and  it  shall  go  to  B.  A  enters 
upon  the  land  devised  to  B.  Held,  A's  land  thereby  vested  imme- 
diately in  B.* 

23.  A  limitation  in  remainder,  by  way  of  use,  may  also  be  valid,  as 
9L  fiUure  or  shifting  nsCf  though  it  operate  to  abridge  or  defeat  the 
-prior  estate.' 


>  Lord  Stafford*8  case,  8  Rep.  75. 

«  Feonie,  270, 407-9.  »  Doug.  756,  n.  1. 

«  Dyer,  33  a,  127  a,    Cro.  Jac.  592.  Frye  v.  Porter,  1  Cha.  Ca.  138.*  1  Mod.  30a 

•2  Mod.  7.  ^4  Kent,  249. 
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CHAPTER  XLIV. 


REMAINDER— BY  WHAT  ESTATE  SUPPORTED. 


1.  Contingent  freeliold  remainder  must 
be  limited  on  a  freehold. 

4.  Contingent  remainder  for  yean. 

5.  Possession  not  necessary — a  light  of 

entry   sufficient— to   sustain  a  re- 
mainder. 


9.  Both  estates  most  be  created  by  one 

instrument. 
13.  Estate  of  trustees  sufficient  to  support 
'  remainder. 


1.  It  has  already  been  stated  (p.  29),  that  a  freehold  cannot  be 
limited  to  commence  in  futuro.  Hence  it  follows,  that  a  freehold 
contingent  remainder,  in  order  to  be  valid,  must  be  preceded  by  a 
vested  freehold  estate ;  in  which  case  the  whole  interest  conveyed 
passes  out  of  the  grantor  immediately,  in  connexion  with  the  prior 
estate.  But  if  this  be  less  than  freehold,  a  freehold  interest  cannot 
vest  immediately  any  where,  and  the  remainder  b  therefore  void.' 

2.  Devise  to  A  for  fifty  years,  if  he  live  so  long,  remainder  to  the 
heirs  male  of  his  bocly.  Held,  the  latter  limitation  was  a  void  re- 
mainder.* 

3.  It  has  been  seen,  that  where  the  particular  estate  is  limited  to  A 
for  years,  remainder  to  B  after  the  death  of  A ;  if  the  term  is  so  long 
as  to  render  it  impossible  or  highly  improbable  that  A  should  survive 
its  expiration,  the  remainder  will  be  deemed  to  be  vested  and  not  con- 
tingent. On  the  other  hand,  where  the  term  is  so  short,  that  the  liie 
may  probably  outlast  it,  the  remainder  is  contingent,  and,  being  limited 
upon  an  estate  less  than  freehold,  is  void.' 

4.  The  reason  of  the  rule  above  stated  is  inapplicable,  where  a  re- 
mainder is  tiot  freehold,  but  only  for  years.  Hence,  the  rule  itself  is 
stated  not  to  apply  to  such  a  case.*  In  an  early  decision,^  however, 
it  was  held,  that  a  contingent  remainder  for  years  could  not  be  limited 
upon  a  prior  estate  for  years,  not  upon  the  ground  above  referred  to, 
but  because  a  lease  for  years  operates  hy  way  of  contract^  and  there- 
fore the  particular  estate  and  the  remainder  estate  operate  as  two  dis- 
tinct estates,  grounded  upon  several  contracts  ;  whereas,  in  case  of  a 
contingent  freehold  remainder  limited  upon  a  preceding  estate  for  life, 
the  particular  estate  and  the  remainder  is  but  as  one  estate  in  law,  aiid 
is  created  by  the  livery. 


»  Feame,  281. 

*  Goodright  v,  Ck>mish,  1  8alk.  296. 

*  Feame,  24-5. 

*  Corbet  v.  Stone,  T.  Baym.  150-1. 


«  2  Cruise,  368.    Feame,  285, 430. 
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5.  Although  a  contiogent  freehold  remainder  requires  a  preceding 
freehold  to  support  it,  it  is  not  necessary  that  the  latter  should  remain 
actually  vested  in  possession  in  the  tenant.  It  is  sufficient,  if,  being 
out  of  possession  at  the  time  when  the  remainder  would  vest,  he  still 
retains  a  right  of  entry.  Otherwise,  if  he  has  a  mere  right  of  action  ; 
for  this  supposes  that  the  title  is  uncertain,  and  depends  upon  the 
doubtful  event  of  a  suit,  till  the  termination  of  which,  another  party 
has  a  title  apparently  good.  Thus,  where  the  tenant  is  disseised,  as 
be  may  regain  his  estate  by  entry,  the  remainder  is  still  good.  But  if 
the  disseisor  die,  as  the  possession  of  his  heirs  can  be  defeated  only  by 
an  action  ai  the  rightful  owner,  the  remainder  is  destroyed.  So,  in 
England,  where  tenant  in  tail,  with  contingent  remainders,  makes  a 
feoffinent  in  fee,  aad  dies ;  inasmuch  as  his  issue  are  driven  to  an 
action  to  regain  their  estate,  the  remainders  are  defeated.* 

6.  The  right  of  entry,  to  support  a  contingent  remainder,  must  be 
a  prescTU  right.  It  must  also  precede  the  happening  of  the  contin- 
gency. If  it  commence  at  the  same  time  as  the  latter,  this  is  not  suf- 
ficient.' 

7.  When  once  the  right  of  entry  is  gone,  the  remainder  is  gone 
forever ;  and  a  new  title  of  entry  will  not  restore  it.  Thus,  if  there 
be  tenant  for  life,  with  contingent  remainder  over,  and  the  tenant  for 
life  make  a  feoffinent  upon  condition,  and  the  contingency  happens 
before  the  condition  is  broken,  or  before  entry  for  breach ;  the  re- 
mainder is  wholly  destroyed,  though  the  tenant  for  life  should  after- 
wards enter  for  condition  broken,  and  regain  his  former  estate.'  * 

8.  It  would  seem  also,  that,  where  the  right  of  entry  of  the  par- 
ticular tenant  is  defeated  by  an  ahsoJute  conveyance,  the  contingent 
remainder  is  destroyed,  even  though,  before  the  contingency  happens, 
the  precedent  estate  is  restored.  Thus,  if,  in  England,  A,  a  tenant  in 
tail,  with  remainder  to  the  right  heirs  of  B,  makes  a  feoffinent  and 
dies,  and  the  issue  of  A  recover  the  land  by  action  before  the  death  of 
B,  so  that,  when  the  remainder  would  take  effect  by  B's  death,  the 
prior  estate  is  restored  ;  still,  it  seems,  the  heirs  of  B  cannot  take.^ 

9.  A  remainder  must  be  created  by  the  same  instrument  which 
creates  the  particular  estate.* 

10.  A  woman  being  tenant  for  life,  her  husband  devised  the  estate 
to  the  heirs  of  her  body,  if  they  reached  fourteen  years.  Held,  an 
executory  devise,  and  not  a  contingent  remainder.' 

11.  A  was  tenant  for  life  by  marriage  settlement,  remainder  to  his 
wife  for  life^  remainder  to  his  sons  by  that  marriage  in  tail.  A's 
father,  the  reversioner,  by  will  reciting  the  settlement,  devised  the 
lands  to  A's  sons  conformably  to  it ;  and  if  A  should  die  without  such 
issue,  to  A's  sons  by  any  other  wife  m  tail  male ;  and  if  A  should  die 


>  Feanie,  286.    1  Rep.  66  b.  «  Fearae,  289. 

'  4  Kent,  254-5.  «  See  Fearae,  464.    2  Craise,  296. 

*  Feame,  302.  «  Snow  o.  Cutler,  T.  Raym.  162. 
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withcut  isiue,  to  his  grandchildren  b  fee.  Held,  evett  if  the  words 
toithout  istue  gave  the  heirs  of  the  body  of  A  an  estate  by  implication, 
A  would  not  take  an  estate  tail ;  for  nothing  was  devised  to  him,  and 
the  devise  could  not  be  tacked  to  his  estate  for  life^  so  as  to  produce 
the  effect  of  one  entire  limitation.* 

12.  A,  being  an  owner  in  fee,  and  having  previously  limited  a  life 
estate  to  B,  conveys  to  the  use  of  himself  for  life,  and  after  the  death 
of  B,  and  A  her  husband,  to  the  use  of  C,  son  of  A,  for  life.  Held, 
inasmuch  as  these  limitations  were  made  by  distmct  deeds,  C  did  not 
take  a  contingent  remainder,  as  he  otherwise  would ;  but  it  was  a 
conveyance  to  C  of  a  subsisting  remainder  or  reversion  expectant 
upon  B's  death,  and  the  mention  of  this  event  merely  indicated  the 
time  when  C  should  have  possession,  and  did  not  make  a  contin- 
gency.* 

13.  The  legal  estate  of  trusteet  is  sufficient  to  support  contingent 
remainders,  without  any  preceding  trust  of  freehold.' 


CHAPTER  XLV. 


EEMAINDEIU-AT  WHAT  TIME  IT  SHALL  VEST. 


Remainder  must  vest  during,  or  imme- 
diately upon  termination  of,  the  prior 
estate. 

Subsequent  reviral  of  prior  estate  does 
not  render  valid  the  remainder. 

Remainder  yoid,  though  a  prior  estate 
for  years  continues. 


9.  Posthumous  child. 

10.  American  principle. 

11.  Entitled  to  past  profits. 

12.  Vested  remainder  not  affected  by  de- 

feat of  prior  estate. 

13.  Remainder  may  become  ymd  infort. 


1.  The  principle  has  heen  already  alluded  to,  that  a  remainder,  in 
order  to  take  effect  at  all,  must  vest  either  during  the  continuance,  or 
immediately  upon  the  expiration  of,  the  preceding  estate.  Thus,  if  a 
conveyance,  be  made  to  A  for  life,  and  upon  A's  death  and  one  day 
after,  remainder  to  B  ;  the  remainder  is  void.  We  have  seen  that  this 
rule  is  founded  b  feudal  principles,  and  in  the  inconveniences  of  an 
abeyance  of  the  freehold,  (p.  29). 


>  Feame,  301-2.    Moore  v.  Parker,  4  Mod.  316.    (Doe  v.  Fonnereau,  Doxkg.  486). 
*  Weale  e.  Lower.  PoUez.  66.  >  Fc^utia.  !in3     /^Raa  n  ^1^ 


Weale  e.  Lower,  PoUex.  66« 


Feame,  303.    (See  p.  391). 
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3.  A  remainder  will  be  good,  if  it  is  to  vest  immediately  upon  the 
termination  of  the  preceding  estate.^ 

3.  Limitation  to  A  for  the  life  of  B,  remainder  to  the  heirs  of  the 
body  of  B.    The  reitiainder  is  good.' 

4.  Limitation  to  A  and  B  for  their  joint  lives,  remainder  to  the 
heirs  of  him  who  shall  first  die.    The  remainder  is  valid.' 

5.  If  the  preceding  estate  is  terminated  at  the  time  when  the  con- 
tingency happens,  though  it  be  afterwards  restored,  the  remainder 
cannot  take  effect.^ 

6.  The  termination  of  a  preceding  freehold  before  the  remainder 
can  vest,  defeats  the  remainder,  though  a  preceding  estate  for  years 
still  contidue. 

7.  Conveyance  to  A  for  years,  remainder  to  B  in  tail,  remainder  to 
the  heirs  of  A.  This  gives  a  contingent  remainder  to  A's  heirs. 
Hence,  if  B  die  without  issue  before  A,  inasmuch  as  the  preceding 
freehold  estate  terminates  before  the  remainder  can  vest,  the  latter 
becomes  void.* 

8.  A  testator  devises  to  his  wife  for  life,  remainder  to  A,  his  son, 
for  ninety-nine  years,  if  he  should  so  long  live ;  after  the  deaths  of 
the  wife  and  A,  to  the  heirs  of  the  body  of  A,  with  a  power  to  A  of 
appointing  to'  all  his  children.  The  wife  dies,  livmg  A.  Held,  the 
limitation  to  the  children  of  A  was  thereby  defeated.* 

9.  In  conformity  with  the  principle  above  stated,  it  was  formerly 
held,  that  under  the  limitation  of  a  remainder  to  the  children  of  the 
particular  tenant,  a  posthumous  ckUd  could  not  take,  not  being  in 
existence  at  th^  termination  of  the  preceding  estate.  But  a  decision 
to  this  effect,  made  by  the  Court  of  Common  Pleas  and  the  Court  of 
Kings  Bench  (Lord  Somers  dissenting)  in  the  case  of  a  will,  was  re- 
versed by  the  House  of  Lords,  all  the  Judges  dissenting.  Afterwards, 
the  Statute  14  Wm.  III.  c.  14,  provided,  that  where  an  estate  is  lim- 
ited by  any  settlement  to  a  child  or  children  of  any  person,  remainder 
over,^  a  posthumous  child  shall  take.^ 

10.  It  is  the  established  principle  of  American  law,  that  a  posthu- 
mous child  shall  take  both  by  descent  and  express  limitation,  equally 
with  others.'  It  was  early  held  in  New  York,*  that  although  the 
Statute  of  William  is  not  in  force  in  that  State,  having  been  expressly 
repealed ;  yet,  independently  of  this  act,  the  English  law  is  settled  in 
favor  of  the  claim  of  a  posthumous  child.     On  principles  of  natural 


>  Feame,  310.    4  Kent,  248.  «  Co.  Lit.  298  a. 

3  lb.  378  b.  4  Feanae,  464. 

»  Jcnk,  248.    2  RoUe's  Abr.  418.  «  Doe  v.  Morgan,  3  T.  R.  763. 

»  4  Ves.  342.    Reeve  v.  Long,  Salk.  227.    Burdet  v,  Hopegood,  1  P.  Wms.  486. 

•  4  Kent,  248. 

•  Stedfast  v.  NicoU,  3  John.  Gas.  18.    (5  S.  <fe  R.  38.    2  Paige,  35.    5  Mass.  535. 
1  M'Cord's  Cba.  551.    3  Man.  20.    Aik.  Dig.  94). 

•  But  for  a  remainder,  the  children  would  take  by  deteent.    This,  it  seems,  is  the 
veaaon  Cor  limiting  the  provision  to  cases  of  remainder. 
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justice,  such  child  has  the  same  rights  with  others.  The  civil  law 
never  makes  a  distinction,  and  the  common  law  very  rarely.  Thus,  a 
posthumous  child  takes  a  share  under  the  statute  of  distributions,  and 
by  descent.  So,  the  birth  of  such  child  (with  marriage)  revokes  a 
will.  Independent  of  the  Statute  of  William,  the  decision  of  the  House 
of  Lords,  which  was  the  determination  of  the  highest  tribunal  of  the 
English  law,  must  be  considered  as  prescribing  the  rule  at  cwnmion 
law  ;  and  inasmuch  as  the  old  technical  rule,  which  requires  a  remain- 
der to  vest  at  the  very  instant  when  the  preceding  estate  terminates, 
was  founded  on  feudal  reasons  not  now  in  force,  thb  fiimishe?  an  addi* 
tbnal  ground  for  adhering  to  the  later  doctrine. 

11.  A  posthumous  child  is  entitled,  under  the  statute,  to  the  profits 
of  the  estate  accruing  smce  the  father's  death.  The  act  provides, 
that  he  shall  take  as  if  bom  before  the  parent's  death ;  and  this  dis- 
tinguishes the  case  from  that  of  an  heir,  who  does  not  thus  take.  The 
same  construction  necessarily  arises  from  the  provision  in  the  statute, 
that  tiustees,  to  preserve  contingent  remainders,  shall  not  be  neces- 
sary. The  estate  is  held  to  vest  in  the  person  next  entitled  after  the 
father's  death,  and  upon  the  birth  of  a  child  to  divest  by  relation;-  as 
in  the  case  of  the  enrolment  of  a  deed,  which  relates  to  the  mating. 
Hence  the  child  may  either  maintain  ejectment,  laymg  the  demise  iioai 
the  father's  death,  which  the  defendant  will  be  estopped  to  d&kj ; 
or  bring  a  bill  in  Equity  for  an  account,  as  against  a  trustee.' 

13.  A  vested  remainder  is  not  necessarily  avoided  by  the  defeating 
of  the  preceding  estate.  Thus,  A  conveys  to  B  for  life  ;  and  after- 
wards, having  disseised  B,  makes  another  conveyance  to  C  for  the  life 
of  B,  remainder  to  D.  B  enters  and  avoids  the  estate  of  C.  D's 
remainder  is  not  thereby  defeated.  So,  where  the  preceding  estate  is 
limited  to  an  mfant,  and,  on  coming  of  age,  he  disaffirms  it :  a  remain- 
der limited  after  such  estate  is  still  good.' 

13.  Where  the  preceding  estate  is  limited  to  several  persons,  if  a 
part  of  them  die  before  the  contingency  happens,  the  remainder  will 
be  in  part  defeated.  On  the  other  hand,  where  the  remainder  is  lim- 
ited to  persons  not  in  esse,  if  some  only  are  bom  during  the  particular 
estate,  the  remainder  as  to  the  rest  will  be  void.  Limitation  for  life 
to  A,  remainder  to  the  heirs  of  B  and  C.  B  dies  before  A ;  C  sur- 
vives A.  The  heirs  of  B  shall  take ;  but  not  those  of  C*  Thb  prin- 
ciple, however,  it  seems,  is  not  applicable  to  devises  and  uses.' 


>  Banet  v.  Banet,  8  Yin.  Abr.  87.    3  Atk.  203. 
«  Co.  Lit.  298  a.   4  Kent,  234-5. 

s  Gilb.  Ten.  252.     Feame,  310.    lb.  312.    Co.  Lit  9  a.    Comb.  467.    2  CruiK. 
302. 
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CHAPTER  XLVI. 

REMAINDER.    REMAINDER  BY  WAY  OF  USE. 


2.  Sioce  the  Statute  of  Uses,  a  freehold 
trust  necessary  to  support  contin- 
gent remainders. 

4.  Freeing  trust  must  contimie  till  the 
contingency  happens. 

6.  Resultiuflr  trusts  sufficient  to  support 
vemainden. 


7.  Contingent  uses  arise  out  of  seisin 
of  trustees — discussions  upon  this 
subject — Cbudleigb*s  case,  &c, 
14.  Springing  and  shifting  uses. 


1.  Rehainders  may  be  limited  by  way  of  use^  and  are  indeed 
more  often  limited  in  this  mode  than  ia  any  other. 

2.  With  respect  to  remainders  by  way  of  use,  a  very  material 
alteration  in  the  law  was  effected  by  the  Statute  of  Uses.  Before 
this  statute,  if  st  freehold  legal  estate  was  vested  in  trustees,  although 
the  preceding  or  particular  trust  estate  were  less  than  freehold,  the 
legal  freehold  of  the  trustees  was  sufficient  to  support  contingent 
remainders.  Thus,  a  limitation  would  be  good  to  trustees  and  their 
heiis  to  the  use  of  A  for  years,  remainder  to  the  right  heirs  of  B.  But 
after  the  Statute  of  Uses,  the  effect  of  which  is  immediately  to  divest 
the  estate  of  the  trustee,  such  a  limitation  as  to  the  heirs  of  B  would 
be  void. 

3.  A  conveys  by  lease  and  release  to  trustees  and  theii  heirs  to 
the  use  of  himself  for  years,  remainder  to  the  use  of  trustees  for  years, 
remamder  to  his  heirs  male.     Held,  the  last  remainder  was  void.^ 

4.  Upon  the  same  principle,  a  freehold  estate  in  trustees  is  insuffi- 
cient to  support  a  contingent  remainder,  where  the  particular  estate  in 
trust  terminates  before  the  contingency  happens. 

5.  A  and  B,  his  wife,  levy  a  fine  of  B's  land  to  the  use  of  the 
beiins  of  the  body  of  A  on  B  begotten,  remainder  to  the  use  of  A's 
right  heirs.  They  had  issue,  which  died ;  then  B  died,  then  A. 
Held,  the  limitation  to  A's  heirs  was  void ;  that,  inasmuch  as  the  land 
belonged  to  B,  no  use  resulted  to  A ;  and  though  B  might  have  a 
resulting  freehold  use,  which  4  would  suppoirt  the  remainder  to  the 
issue,  yet,  as  she  died  living  A,  such  fi^e|iold  would  not  support  the 
remainder  to  A's  heirs,  since  be  could  have  no  heirs  during  his  life.' 

6.  But  where  a  freehold  estate  rendu  to  the  party  who  makes  a 


>  Adams  e.  Savage,  Sallt.  679. 

*  Davies  e.  Speed.    Show.  Pari.  C.  104.    Salk.  675  n. 


(See  p..  388). 
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limitation  to  uses,  it  seems  to  be  as  effectual  to  support  remainders,  as 
if  expressly  limited  to  a  third  person.^ 

7.  On  the  other  hand,  it  seems  that  a  prior  freebdid  limitation  of  a 
use  is  not  sufficient  to  sustain  a  subsequent  contingent  use ;  upon  the 
principle,  that  a  use  cannot  arise  out  of  a  itfe.  Thus,  although,  as 
has  been  seen,  a  limitation  to  A  for  life,  remainder  to  the  heirs  of  JS, 
creates  a  valid  contingent  remainder,  supported  by  A's  life  estate ; 
yet,  if  the  limitation  were  made  to  A  in  fee  to  the  use  of  B  for  life, 
remainder  to  the  use  of  the  heirs  of  C,  such  remainder  would  not  be 
supported  by  B's  life  estate,  but  must  rest  upon  the  estate  of  the 
trustee. 

8.  Upon  the  question,  in  what  manner  future  contingent  uses  are 
supported  and  carried  into  effect  by  the  estate  of  the  trustees,  Lord 
Hardwicke  remarks,  in  Garth  v.  Cotton  (Dickens,  183),  that  '^  the 
Judges  entered  into  very  refined  and  speculative  reasonings,  some  of 
which  (I  speak  it  with  reverence)  are  not  very  easy  to  comprehend." 
These  reasonings,  in  the  connexion  in  which  they  were  used,  had  a 
practical  bearing ;  because  they  involved  the  question,  as  to  the  power 
of  trustees  to  destroy  contingent  remainders — a  subject  which  will  be 
considered  in  the  next  chapter^  But,  supposmg  no  act  to  hav6  been 
done  by  the  trustees  to  destroy  the  remainders,  their  validity,  as  having 
a  sufficient  preceding  estate  to  support  them,  does  not  appear  to  have 
been  questioned. 

9.  Chancellor  Kent  gives  substantially  the  foUowmg  account  of  the 
controversy  referred  to,* 

10.  Before  the  Statute  of  Uses,  the  feoffees  to  uses  were  seised  of 
the  legal  estate ;  and,  if  disseised,  no  use  could  be  executed^  until  by 
entry  they  had  regained  their  seisin ;  for  the  statute  only  executed 
those  uses  which  had  a  seisin  to  support  them.  After  the  Statute  of 
Uses,  it  was  difficult  to  ascertain  by  what  estate  contingent  uses  were 
to  be  supported.  Some  held,  that  the  estate  was  vested  in  the  first 
cestui  que  use,  subject  to  the  uses  which  should  be  executed  out  of 
his  seism ;  but  this  opinion  was  untenable,  for  a  use  could  not  arise 
out  of  a  use.  It  was  again  held,  the  seisin  to  serve  contingent  uses 
was  in  nvbibus  or  in,  custodia  legis,  or  had  no  substantial  residence 
any  where.  Others  were  of  opinion,  that  so  much  of  the  inheritance  as 
was  limited  to  the  contingent  uses,  remained  actually  vested  in  the 
feoffees  until  the  uses  arose.  But  the  prevailing  doctrine  was,  that 
there  remained  no  actual  estate,  and  only  a  possibility  of  seisin,  or  a 
scintilla  j&ris  in  the  feoffees  or  releasees  to  uses,  to  serve  the  contingent 
uses  as  they  arose.  This  doctrine  was  first  started  in  Brent's  case,'  in 
16  Eliz*    In  Mannmg  and  Andrews'  case/  the  Judges  were  equally 


1  Penkay  «.  Hnnell,  2  Freem.  258.    2  Cruiie,  308. 
•  4  Kent,  237-46.    (See  Dickens,  183.    PoUex.,  385). 
sD7er,340«.    2Lecin.l4.  «lLeoii.256. 
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unsettled  m  their  notions  respecting  the  operation  of  the  statute  on 
contingent  uses.  Some  of  them  thought  a  sufficieift  seisin  remained 
in  the  trustees  to  support  the  future  uses ;  while  others  held,  that  no 
seisin  remained  in  them,  but  that  the  statute  drew  the  confidence  out 
of  them,  and  reposed  it  upon  the  land,  which  rendered  the  use  to 
every  person  entitled  in  his  due  season. ,  In  a  few  years,  Chudleigh's 
case^  arose,  which  is  the  leading  case  upon  this  subject.  A  minority 
of  the  Judges  here  held,  that  the  notion  of  a  scintilla  remaining  in  the 
trustees  was  as  imagmary  as  the  Utopia  of  Sir  Thomas  More ;  that 
their  original  seisin  was  sufficient  to  serve  the  future  as  well  as  present 
uses;  and  that  the  future  uses  were  in  the  preservation  of  the  law,  till 
they  became  vested.  But  a  majority  of  the  Judges  held,  that  the 
statute  could  not  execute  any  uses  that  were  not  in  esse ;  that  not  a 
mere  scintilla  remained  in  the  feofiees,  but  a  sufficient  estate  to  serve 
the  fiiture  uses,  unless  their  possession  was  disturbed,  and  their  right 
of  entry  lost.  From  these  several  cases  the  doctrine  has  been  deduced, 
that  future  uses  cannot  be  executed  without  a  remaining  right  or  estate 
in  the  feofiee.  The  estate  in  the  land  is  supposed  to  be  transferred 
to  the  person  who  has  the  estate  in  the  use,  and  not  to  the  use ;  and 
it  is  inferred,  that  no  use  can  become  a  legal  interest,  until  there  shall 
be  a  person  m  whom  the  estate  may  vest. 

11.  But  this  view  of  the  subject  has  been  opposed  by  very  distin- 
guished writers  upon  Real  Property,  Mr.  Fearne  and  Mr.  Sugden. 
The  latter  takes  the  ground,  that  the  doctrine  of  a  scitttiHa  juris  was 
never  judicially  decided,  but  has  been  deduced  from  extra-judicial 
dicta  ;  that  the  statute  draws  the  whole  estate  in  the  land  out  of  the 
feoffees,  and  the  prior  estates  take  effect  as  legal  estates,  and  the  con- 
tingent uses  take  effect,  as  they  arise,  by  force  of  the  original  seisin  of 
the  feoffees.  If  there  are  any  vested  remainders,  they  take  effect, 
subject  to  open  and  let  in  contingent  estates,  when  the  contingency 
occurs.  Thus,  in  a  conveyance  in  fee  to  A,  to  the  use  of  B  for  life, 
remainder  to  his  unborn  sons  in  tail,  remainder  to  B  in  fee;  the 
statute  immediately  draws  the  whole  estate  out  of  A,  vesting 'it  in  B 
and  C  respectively,  which  exhausts  A's  entire  seisin.  The  estate  to 
the  sons  of  B  is  no  estate,  till  they  are  born ;  and  the  statute  did  not 
intend  to  execute  contingent  uses,  but  the  contingent  estates  are  sup- 
ported by  holding  that  the  interests  of  B  and  C  are  vested  only  sub 
modoy  with  a  liability  to  open.  A  retains  no  scintiUay  but  the  contin- 
gent uses,  when  they  arise,  take  effect,  by  relation,  out  of  the  original 
seisin. 

12.  Mr.  Preston  is  of  opinion,  that  limitations  of  contingent  uses 
give  contingent  interests,  and  that  the  estate  may  be  executed  to  the 
use,  though  there  b  no  person  in  whom  it  can  vest.     The  statute 


1  1  Co  120.    1  Aad.  309.    (iThe  Ittter  report  Mud  to  be  indiBpntably  the  beet.    4 
Kent,  239  n). 
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passes  the  estate  of  the  feoffees  in  the  land;  to  the  estates  and  interests 
in  the  use,  and  apportions  the  former  estate  accordingly.  No  scintiUa^ 
or  the  most  remote  possibility  of  seism,  remains  with  the  trustees. 

13.  Mr.  Cornish  asserts,  that  the  doctrine  ofBcintiUa  jurit  rests  on 
paramount  authority. 

14.  Remainders,  limited  by  way  of  use,  may  be  vested  in  favor  of 
one  person,  and  afterwards,  on  the  hirth  of  another  person  or  the  hap- 
pening of  some  other  event,  divested  wholly  or  in  part,  and  vested  in 
new  parties.  This  point  has  been  already  adverted  to  under  the  Utle 
of  Uses  and  Trusts,  (pp.  193-8).  Some  of  the  cases,  which  will  be 
mentioned  m  illustration  of  the  principle,  are  not  strictly  instances  of 
remainder^  but  they  are  not  distinguishable  in  reason  firom  those  which 
are. 

15.  In  the  first  place,  where  a  remainder  is  limited  by  way  of  use 
to  several  persons,  or  to  a  class  of  persons,  who  become  capable  of 
taking  at  different  times,  though  it  vests  wholly  in  one,  it  will  become 
divested  in  part,  and  let  in  the  others  to  a  proportional  share.  In  this 
respect,  however,  uses  seem  not  to  differ  from  legal  estates. 

16.  Limitation  to  the  use  of  A  for  life,  remainder  to  the  use  of  B, 
his  wife,  for  life,  remainder  to  all  their  issue  female.  Upon  the  birth 
of  a  daughter,  the  remainder  vests  in  her,  but,  upon  the  birth  of  a 
secoidd  daughter,  the  latter  also  shall  take  a  share  of  the  estate.'  (See 
p.  378). 

17.  Another  class  of  future  uses,  are  those  limited  to  arise  infietwro^ 
without  any  preceding  estate 'to  support  them  ;  or  uses  which  change 
firom  one  person  to  another  by  matter  ex  post  factOy  though  tl^ 
first  use  were  limited  m  fee.  These,  of  course,  are  not  strictly  remain- 
ders. 

18.  Limitation  to  .the  use  of  one,  and  of  such  wife  as  he  shall  after- 
wards marry.     Upon  his  marriage,  the  wife  takes  with  the  husband.' 

19.  A,  in  consideration  of  love  and  affeetion  to  B,  his  brother^  and 
of  £100  paid  by  him,  granted,  released,  and  confirmed  to  B,  then  in 
possession  as  lessee  for  a  year,  in  tail,  after^  the  death  of  A.  Held 
good  as  a  covenant  to  stand  seised,  though  void  as  a  lease  and  release, 
and  that  the  estate  vested  m  B  after  A's  death  as  a  springing  use.' 

20.  Where  the  conveyance  to  uses  operates  without  any  change  of 
possession,  the  springing  use  arises  out  of  the  seisin  of  thp  covenantor; 
where  there  is  a  change  of  possession,  out  of  that  of  the  first  grantee 
to  uses/ 

21.  The  class  of  uses  already  referred  to  are  called  springvi^  uses. 
A  few  cases  will  be  mentioned  of  shifiir^  or  secondary  uses ;  which 


>  Maihewf  o.  Temple,  Comb.  467.    1  Ld.  Baym.  311.    Doe  v.  Martin,  4  T.  R. 
9  ace. 

s  Mutton's  cue,  1>yet^A  b.    Woodliff  v.  Dnoy,  Oo.  Eliz.  439. 
s  Roe  o.  Tnnmer,  2  WUf.  75.  «  2  Cniiie,  311. 
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are  defined,  as  uses  limited  so  as  to  change  by  matter  ex  post  facto.^ 
The  distiDction,  however,  between  the  different  classes  of  future,  con- 
tingent uses,  seems  to  he  very  nice,  and  not  always  accurately  observed 
by  writers  of  authority.  Chancellor  Kent  says,  springing  uses  arise 
on  a  future  event,  where  no  preceding  estate  is  limited ;  while  shifting 
or  secondary  uses  take  effect  in  derogation  of  some  other  estate.' 

22.  A  conveys  to  the  use  of  B  and  his  heirs,  till  C  shall  pay  B 
£40,  then  to  the  use  of  C  and  his  heirs.  Upon  payment  of  this  sum, 
held,  C  should  have  the  estate.  The  only  doubt  was,  whether  the 
right  of  entry  belonged  to  C  himself,  or  to  the  feoffee  to  uses.* 

23.  So  A  may  convey  to  trustees  and  their  heirs  to  their  own  use ; 
but,  unless  they  pay  a  certain  sum  in  a  certain  time,  to  the  use  of  A, 
with  remainders  over.  Upon  non-payment,  the  estate  vests  in  A,  and 
the  remainders  take  effect.^ 

24.  Conveyance  of  two  estates,  S.  and  T. ;  of  the  former  to  the  use 
of  A.  in  fee,  and  of  the  latter  to  the  use  of  B.  in  fee,  until  A.  should  be 
evicted  from  S.  by  B's.  wife ;  then  T.  to  the  use  of  A.  till  his  loss 
should  be  satisfied  from  the  profits  of  T.     Held  good.* 

25.  A,  tenant  for  life,  and  B,  the  reversioner,  covenant  to  levy  a 
fine  to  the  use  of  A  in  fee,  unless  B  pay  A  10  s.  at  a  certain  time ;  if 
he  should  pay  it,  to  tb^  use  of  A  for  life,  remainder  to  B  in  fee.  A 
has  a  fee  till  payment  of  the  money.' 

26.  A  and  B,  sisters,  in  consideration  of  £4000  paid  to  A,  and  of 
a  marriage  proposed  between  B  and  C,  convey  to  trustees  in  fee,  to 
the  use  of  C  for  life,  remainder  to  B  for  life,  remainder  to  the  child- 
ren in  tail,  remainder  to  C  in  fee ;  but  if  both  B  and  C  should  die 
leaving  no  issue,  and  the  heirs  of  B  should,  within  twelve  months  from 
the  death  of  the  survivor  of  them,  pay  the  heirs  or  assigns  of  C  £4000, 
the  remainder  in  fee  to  C  and  his  heirs  to  cease,  and  the  premises  to 
remain  to  the  use  of  ihe  heirs  of  B.     Held,  a  good  shifting  use.' 

27.  Where  there  is  atiy  preceding  estate  tp  support  a  future  use,  it 
will  be  construed  as  a  contingent  remamder,  and  not  a  springing  or 
shifting  use.' 

28.  The  remaib  already  made  (s.  18)  as  to  the  seisin,  out  of  which 
a  springing  use  arises,  is  equally  applicable  to  shifting  uses.' 

29.  But  such  use  cannot  arise  out  of  the  seisin  of  the  prior  cestui 
qtie  use.  Conveyance  to  A  to  the  use  of  B  in  fee ;  and  if  C  pay  B 
a  certain  sum,  B  to  stand  seised  to  the  use  of  C  m  fee.  This  is  a 
void  limitation  as  to  C' 


»  2  Crowe,  311.  •  4  Keiit,29W. 

3  Bro.  Abr.  Feoffine&t  al  Use,  pi.  90. 

«  Harwel  v.  Lucas,  Moo.  99.    1  Leo.  264. 

•  Kent  V.  Steward,  2  RoUe's  Abr.  792.    Cxo.  Car.  158. 

•  Spring  V.  Caaear,  1  RoUe's  Abr.  413. 

f  Lloyd  «.  Caiew,  Show.  Pari.  Cas.  137. 

•  2  Cruise,  315.  •  Ibid. 
^  Chudleigh's  ease,  1  Rep.  137  a. 
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CHAPTER    XLVIL 


REMAINDER-HOW  MIFEATED. 


1.  By  destroying  the  particular  estate. 

2.  whether  by  a  mere  change  of  estate. 

3.  Where   the    particular  estate  and    a 

•ubsequent  remainder  unite,  whether 
contingent  remainders  destroyed. 
Distinction  of  < 


10.  Remainder  by  way  of  use,  how  de- 
stroyed ;  wnether  actual  seinii  ne- 
cessary, &c. 

19.  American  opinions  and  caaea. 


1.  Ikasmuch  as  a  remainder  must  take  e^ct  either  before  or  im* 
mediately  upon  the  determination  of  the  preceding  estate ;  it  follows 
that  any  act,  which  destroys  such  estate  before  the  contingency  hap- 
pens, will  destroy  the  remainder  also.  Hence,  in  England,  wbm 
a  tenant  in  tail  or  tenant  for  life,  with  remainders  over,  makes  a  feoff- 
ment, or  suffers  a  fine  and  recovery ;  as  by  these  acts  his  estate  is 
divested,  the  remainders  also  become  void.  The  same  effect  follows 
fiom  a  surrender  to  the  owner  of  the  reversion  cfr  a  vested  remamder 
by  tenant  for  life ;  or  a  conveyance  to  him  of  the  reversion  or  a  vested 
remainder,  whereby  his  life  estate  is  extinguished.  But  not  from  any 
such  conveyance  by  tenant  for  life,  as  will  pass  only  the  estate  which 
he  has ;  such  as  a  bargain  and  sale,  or  lease  and  release.  It  has 
already  been  stated  (pp.  40-1)  as  the  general  rule  of  American  law, 
that  no  conveyance  by  a  particular  tenant  will  be  effectual  to  pass 
more  than  his  own  estate.  Hence;  it  seems,  such  conveyance  wiD 
not  in  any  case  operate  to  defeat  contingent  remainders.  But  per- 
haps the  English  law  as  to  the  efiect  of  a  surrender  remains  on- 
changed.^ 

3.  How  far  any  mere  charge  in  the  preceding  estate  will  operate 
to  defeat  contingent  remainders,  seems  to  be  an  unsettled  pomt. 
Mr.  Feame  supposes  that  the  change  must  be  one  of  quantity^  not 
merely  of  quality.  Thus,  where  the  preceding  estate  was  limit^  to 
two  persons,  a  release  from  one  to  the  other  was  held  not  to  destroy 
the  remainders.  But,  on  the  other  hand,  where  the  particular  estate 
descended  to  parceners,  who  made  partition,  it  was  held,  that  the  re- 
mainders were  defeated." 

3.  The  alterations  in  the  estate  preceding  a  contingent  .remainder, 


'  1  Rep.  135  b.  Co.  Lit  858  a.  Archer's  case,  1  Rep.  66.  1  Ventr.  188.  Polfez. 
369.  Thompson  v.  Leach,  2  Salk.  427.  Fearne,  468,  323.  Puiefor  ▼.  Rogers,  2 
Saun.380.    4  Mod.  284. 

s  2  Cmise,  319.  Feame^  337.  4  Leon,  237.  Uarrison  v.  Belaey,  T.  Raym.  413^ 
(2  8aim.386). 
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above  referred  to,  are  those  made  by  the  act  of  the  particular  tenant 
himself.  Such  changes  may  also  arise  fipom  the  acts  of  third  persons ; 
and,  upon  this  point,  the  following  distinctions  have  been  made. 

4.  Where  the  same  conveyance,  which  creates  the  particular  estate 
and  the  contingent  remainder,  creates  also  the  subsequent  vested  re- 
mainder ;  or  where  the  reversion  in  fee  descends,  from  a  testator  who 
limits  such  particular  estate  and  contingent  remainder,  upon  the  par- 
ticular tenant,  there  will  be  no  merger,  effectual  to  destroy  the  con- 
tingent remainder ;  but  the  two  estates  between  which  it  is  iuter- 
posed  will  unite  sub  modo,  and,  when  the  contingency  happens,  will 
op^i  or  separate  to  let  in  the  contingent  remainder.  Any  other  con- 
struction would  manifestly  defeat  the  intention  of  the  party  limiting 
the  estates,  both  in  regard  to  the  particular  estate,  which  would  merge, 
and  in  regarc)  to  the  contingent  remainder,  which  would  be  destroyed, 
by  the  very  act  which  created  them.' 

5.  Limitation  to  A  and  B,  his  wife,  for  their  lives,  after  their  de- 
cease to  their  first  issue  male,  &c.,  and  for  want  of  such  issue  to  the 
heirs  male  of  the  body  of  A.  A  and  B  take  an  estate  tail,  subject 
however  to  the  condition,  that  upon  the  birth  of  issue  male  the  estate 
shall  open,  and  leave  an  estate  for  life  in  A  and  B,  remainder  to  their 
issue  in  tail  male,  remamder  to  the  heirs  of  the  husband.* 

6.  Devise  to  A,  the  testator's  eldest  son,  for  life ;  if  he  should  die 
without  issue  living  at  his  death,  then  to  B  in  fee  ;  but  if  he  should 
leave  such  issue,  then  to  A's  right  heirs  forever.  Held,  although  the 
reversion  in  fee  descended  upon  A,  he  was  still  tenant  for  life,  with 
contingent  remainders,  which  were  not  defeated.  Nor  could  A's  life 
estate  merge  in  the  remainder  to  his  heirs,  the  latter  being  contingent.' 

7.  But  where  the  particular  tenant,  upon  whose  estate  contingent 
remainders  are  limited,  acquires  a  remainder  or  reversion  in  fee,  not 
by  a  limitation  or  a  descent  concurrent  in  time  with  the  creation  of 
his  prior  estate,  but  by  a  subsequent  descent,  though  acting  through 
the  party  who  limited  the  estates  ;  as  the  same  reason  does  not  ope- 
rate to  prevent  a  merger,  which  has  already  been  stated  in  relation  to 
the  former  case,  such  merger  will  take  place,  and  the  contingent  re- 
mainders be  destroyed. 

8.  A  was  tenant  for  life,  remainder  to  B,  his  son,  for  life,  remain- 
der to  B's  first  son  in  tail,  remainder  to  the  heirs  of  the  body  of  A.  A 
dies  before  B  has  a  son,  and  the  estate  tail  descends  upon  B.  The 
remainder  to  B's  son  is  destroyed.* 

9.  Conveyance  to  the  use  of  A  and  his  wife  for  life,  remainder  to 
the  use  of  B,  the  son  of  A,  for  life,  remainder  to  B's  sons  in  tail, 
&c.,  remainder  to  A  in  fee.     A  and  his  wife  die,  livmg  B.     Held, 


1  Fearne,  503. 

*  Bowles'  COM,  11  Rep.  79.    (1  Rep.  66.    PoUez.  389).  « 

'  Flonket «.  Holme*,  T.  Reyio.  28.    2  Croifle,  3S1.    2  Bo«.  and  P.  i 

«  Kent «.  Harpool,  1  Vent  306.    T.  Jones,  76. 
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B's  life  estate  was  merged  in  the  fee  which  descended  upon  him,  and 
the  remainders  destroyed.* 

10.  With  respect  to  contingent  remainders,  limited  &y  wcnf  of  use, 
how  fer  they  are  liable  to  be  destro/ed  by  acts  affecting  the  estates 
upon  which  they  depend,  is  a  point  that  has  already  been  somewhat 
considered.  The  celebrated  controversy,  noticed  in  the  last  chapter, 
as  to  the  scintiUa  juris,  Chudieigh^s  case,  &c.,  derived  all  (nr  most  of 
its  practical  importance  fix)m  its  connexion  with  the  qnestion;  whether 
trustees  have  power  to  destroy  contingent  remainders.  Upon  this 
subject,  the  decided  cases,  as  well  as  the  statements  'and  opinions  of 
elementary  writers,  are  exceedingly  confused  and  contradictory  ;  and 
there  is  gr^t  reason  fer  the  remark  of  Mr.  Preston,,  that  the  doctrine 
requires  to  be  settled  by  judicial  decision.' 

11.  With  respect  to  contingent  remainders,  hy  way  of  me,  Mr* 
Cruise  makes  a  distinction*'  between  those  which  arise  imthotU  any 
change  of  possession,  that  is,  by  a  covenant  to  stand  seised  to  uses,  or 
bargain  and  sale ;  and  those  created  by  a  change  of  possession,  or  by  a 
feoffment  or  conveyance  to  uses.*  In  the  former  case  he  says,  that  ac* 
tual  seisin  is  necessary  to  give  effect  to  the  remainders,  and  not  a  mere 
right  of  entry,  as  in  case  of  legal  estates ;  because  the  use  arises  out 
of  the  estate  of  the  covenantor,  and  tbb,  according  to  the  language 
of  the  statute,  must  be  a  seisin.  Hence,  any  act  or  transfer  of  the 
covenantor,  by  which  his  seisin  is  divested,  defeats  the  subsequent 
contingent  remainders. 

12.  A  covenants  to  stand  seised  to  the  use  of  himself  for  fife,  re- 
mainder to  the  use  of  B  for  life,  remainder  to  the  use  of  C  for  life, 
remainder  to  the  use  of  the  first  son  of  C  in  tail  male,  with  the  rever- 
sion in  fee  to  A.  A  grants  the  reversion  to  D,  without  consideration, 
and  reciting  the  uses ;  and  afterwards  makes  a  feoffment  of  the  land. 
After  A's  death,  B  enters,  and  dies  seised,  C  having  died  previously. 
It  was  held,  that  the  contingent  remainder  to  the  son  of  C  was  not 
defeated  by  the  grant  and  feoffment  of  A ;  that  D  took  the  reversba 
charged  with  the  uses,  and  the  feoffment  could  not  defeat  D's  right  of 
entry ;  and  that  the  entry  of  B  operated  to  revest  D's  estate,  and 
restore  a  seisin  which  would  support  the  contingent  remainder.  If  A 
had  made  the  feoffment  before  granting  ihe  reversion,  as  the  law 
would  not  allow  him  to  re*enter  against  his  own  deed,  the  entry  of  B 
would  not  inure  to  his  benefit,  and  the  contingent  remainders  would 
therefore  be  destroyed.*  f 


1  Hooker  v.  Hooker,  Rep.  Temp.  Hardw.  13.    (Dunepmb  o.  I>«DCoinb,3  Lev.  437). 

s  Prest  on  Est.  184.  '  2  Craise,  324-5. 

<  Wegg  V.  ViUerB,  2  Rolle'a  Abr.  796.    1  Ventr.  188.  ' 

*  I  have  been  unable  to  find  any  case,  where  this  distinction  is  expressly  recognised. 

t  These  limitations  and  subsequent  transfers  were  made  hy*Lord  Coke,  for  the  por- 
poee  of  enabling  himself  tQ  preserve  or  destrov  the  contingent  remainder  at  his  discre- 
tion, by  producmg  the  grant  and  destroying  flie  feoffinent,  or  the  converse.  Bat  it  is 
sud,  hd  died  before  ezecating  his  plan. 
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13.  Mr,  Cruise  pioceedfl  to  remark,*  that  where  a  limitation  to  uses  is 
made  by  some  conveyance  which  operates  by  a  change  of  possetsUmy 
the  doctrine  established  in  Chudleigh's  case  would  lead  to  the  conclu- 
sion, that  any  act  which  divests  and  turns  to  a  ri^ht  the  particular,  pre- 
ceding estate,  destroys  the  contingent  uses,  unless  either  the  particular 
tenant  or  the  feoffee  to  uses  re-enters ;  for  otherwise  no  possibility  of 
entry  or  '^  scintilla  juris  "  remains  to  constitute  the  seisin,  out  of  which 
uses  must  arise.  The  doctrine  of  that  case  is,  that  the  grantee  to 
uses  is  considered  the  donor  of  all  the  contingent  estates  when  they 
vest.  This  principle^  however,  has  been  strongly  contested  by  Lord 
Ch.  J.  PoUexfen ;'  upon  the  grounds,  that  it  would  place  a  dangerous 
power  m  the  hands  of  those  who  are  seised  to  uses,  who  are  said  to 
be  generally' "  strangers  and  mean  persons,"  and  greatly  endanger  the 
security,  of  titles ;  by  enabling  grantees  to  uses  to  deprive  themselves, 
by  their  own  unlawful  acts,  of  a  right  of  entry,  and  thus  defeat  all 
contingent  estates  limited  by  way  of  use.  The  same  Judge,  and  also 
Mr.  Feame,'  urge  the  still  stronger  consideration,  in  opposition  to  this 
principle,  that  it  is  in  direct  contradiction  to  the  words  and  uniform 
construction  of  the  Statute  of  Uses ;  according  to  which,  the  grantee 
to  uses  is  a  mere  instrument  or  conduit  pipe^  all  his  estate  being 
immediately  taken  and  transferred  out  of  him,  as  if  never  vested.  The 
cestui  que  use  is  seised^  "  to  all  intents,  constructions  and  purposes  in 
the  law,"  as  a  grantee  to  uses  would  be  before  the  statute ;  and  one 
of  the  legal  qualities  of  a  legal  estate  is,  that  where  a  particular 
tenant,  though  deprived  of  his  estate,  has  left  in  him  a  right  of  entry , 
this  is  sufficient  to  support  subsequent  contingent  remamders.    Hence, 

2 here  such  right  remains  in  the  cestui,  no  divesting  of  the  estate  fiom 
le  trustee  would  seem  sufficient  to  defeat  such  remainders. 
14.  The  doctrine,  that  where  a  limitation  to  uses  operates  by  a 
change  of  possession  (although  no  peculiar  effect  seems  to  have  been 
attributed  to  this  circumstance),  contingent  remainders  may  be  de- 
feated by  the  act  of  the  trustees  in  transferring  the  estate ;  derives  its 
great  support  from  Chudleigh's  case,^  which  has  been  already  several 
times  referred  to.  In  this  case,  A  enfeoffed  several  persons  to  the  use 
of  them  and  their  heirs,  during  the  life  of  B,  remainder  to  the  use  of 
the  first  and  other  sons  of  B  in  tail.  Before  B  had  a  son,  the  trustees 
conveyed  to  B  in  fee,  without  consid^ation,  and  with  notice  of  the 
uses.**    B  afterwards  bad  a  son.    Held,  the  remainder  to  this  son  was 


1  2  Cruise,  325. 

<  Hales  V,  Risley,  Pollez.  383.    Treat  of  £q.  B.  2,  c.  6,  s.  1. 

»  Feame,  300.  *  1  Rep.  120.    P6ph.  70. 

*  In  another  case  (Wood  v.  Reignold,  Cro.  £liz.  764),  though  reco^sing  the 
general  doctrine,  that  contingent  uses  may  be  defeated  by  the  feoffee,  upon  the 
grounds,  that  the  use  ouffht  to  arise  out  of  the  estate  which  the  covenantor  hM  at  the 
time  of  the  covenant,  and  that  the  statute  executes  only  vested  uses  or  those  in  ewe, 
leaving  contingent  uses  as  at  common  law  ;  it  is  intimated  that,  according  to  the  verv 
feason  of  the  role  last  named,  a  party  taking  the  land  without  consideration  or  witn 
notice,  is  chargeable  with  the  contingent  use  when  it  arises. 
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destroyed  by  the  feoffinent  of  the  trusteed,  which  operated  tis  a  fi>r- 
feiture  -of  the  particular  estate. 

15.  Many  other  cases  are  to  be  found  in  the  books/  which  setde 
substantially  the  same  principle^  These  are  generally  cases  of  a 
feoffment  made  by  the  trustee  or  by  the  particular  tenant,  whereby 
the  particular  estate  is  defeated.  The  same  principle  b  applied  to 
tpringing  or  shifting  uses,  which  are  not  strictly  remainders,  though 
hardly  distinguishable  from  them.  Thus,  a  devise  of  the  land,  from 
which  such  uses  are  to  arise,  will  defeat  them ;  though,  it  seems,  a 
mere  devise  of  portions  from  it  will  not. 

16.  A  levied  a  fine,  to  the  use  of  himself  and  his  heirs  till  a  mar- 
riage had  between  B,  his  son,  and.C,  then  to  the  use  of  A  for  life, 
remainder  to  B  in  tail,  &c.  The  marriage  took  place,  A,  however, 
having  previously  devised  portions  firom  the  land  to  his  daughters,  and 
died.  Held,  a  devise  of  the  land  itself  would  have  defeated  the  fature 
use ;  but  it  was  doubted  whether  a  mere  devise  of  portions  lErom  it  had 
this  effect.' 

17.  Whether  a  mere  lease  for  years,  or  the  grant  of  a  rent  finom  the 
land,  will  wholly  defeat  the  future  use,  seems  to  be  a  doubtful  point, 
though  the  weight  of  authority  is  that  it  will  not.  But  such  transfer 
has  been  held  to  bbd  the  use  when  it  arises,  pro  tanto.  Even  tlus 
point,  however,  was  disputed  by  Fenner  J.  in  Wood  o.  Reigncdd,* 
who  said,  "the  same  fireehold  remains,  and  the  me  it  annexed  to  the 
ka$ey  and  therefore  the  lease  shall  not  disturb  nor  bind  it."  So,  m 
Bould  V.  Winston,^  where  the  party  covenanting  to  stand  seised  re- 
mained seised  of  the  reversion  in  fee,  and  afterwards  made  a  long 
lease  to  defeat  the  contingent  remainder ;  it  was  held,  that  the  lease 
should  take  effect  out  of  the  reversion,  and  not  in  such  way  as  to  de- 
feat the  remainder.  In  another  case,*  a  lease  was  held  wholly  to 
defeat  the  contingent  use. 

18.  The  cases,  in  which  a  conveyance  made  by  a  feofiee  or  cove- 
nantor to  contingent  uses,  has  been  held  to  defeat  such  uses,  are  said 
to  be  very  unsatisfactory,  and  to  be  contradicted  by  others  of  equal 
authority,  one  of  which  was  decided  by  the  House  of  Lords.* 

19.  Chancellor  Kent  says,'  in  Equity,  the  tenant  for  life  of  a  trust 
cannot,  even  by  a  fine,  destroy  the  contingent  remainder  dependent 
thereon  ;  and  it  will  only  operate  on  the  estate  he  can  lawfully  grant. 
A  Court  of  Equity  does  not  countenance  the  destruction  of  contingent 
remainders.  So,  any  conveyance  of  a  thing  lying  in  grants  does  not 
bar  a  contingent  remainder ;  nor  a  conveyance  deriving  effect  from  the 


»  Biggot  V.  Smjrth,  Cro.  Car.  102.    Brent^B  case,  Dyer,  340  a.    2  Leon.  14. 

•2Cni«e,328. 

»  Cro.  EItz.  854.  *  Cro.  Ja.  168.    Noy.  122. 

*  Barton's  c^ae,  Moo.  743. 

•  2  Cruise,  332.    Smith  v.  Wanen.  Cro.  £Uz.  688. 
7  4  Kent,  253^. 
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Statute  of  Uses ;  becftuse  neither  of  these  passes  aoy  thing  more  than 
the  grantor  has  a  legal  title  to.  There  are  also  some  acts  of  a  tenant 
fer  Me,  which,  though  amounting  to  a  forfeituie,  and  authorisBing  an 
entry  by  a  subsequent  vested  remainderman,  do  not  destroy  the  con- 
tingent remainder,  unless  such  entry  or  other  equivalent  act  be  made 
or  done.  The  same  author  also  remarks,^  that  Chudleigh's  case  is  a 
strong  authority  to  prove  that  a  iec^inent  without  consideration,  and 
even  with  notice  in  the  feoffee  of  the  trust,  will  destroy  a  contingent 
remainder.  It  is  a  doctrine  flagrantly  unjust,  and  repugnant  to  every 
settled  principle  in  Equity,  as  now  understood. 

20.  Very  few  cases  have  occurred  in  the  United  States,  in  which 
the  question,  aa  to  the  power  oLthe  particular  tenant  to  defeat  contin^ 
gent  remainders,  has  arisen.  In  an  early  case  in  Pennsylvania,'  a 
tenant  for  life,  with  contingent  remainders  depending  upon  his  estate, 
had  sufiered  a  common  recovery ;  and  the  Judges  were  divided  in 
opinion  as  to  the  effect  of  thb  proceeding  upon  the  remainders.  Ch. 
J.  Tilgbman,  who  was  of  opmion  that  the  remainders  were  destroyed, 
remarks  as  follows : — ^The  great  Hamilton  estate,  near  Philadelphia, 
was  tied  up  by  the  late  Gov.  Hamilton's  will,  to  a  number  of  life  es- 
tates, with  contingent  remainders  dependiug  on  them  ;  but  he  omitted 
to  appoint  trustees  for  preserving  the  contbgent  remainders.  Under 
the  direction  of  very  able  counsel,  common  recoveries  were  suffered, 
for  the  purpose  of  destroying  the  contingent  remamders,  and  many 
estates  were  sold  for  valnable  and  full  considerations,  on  the  faith  of 
the  common  law,  which  had  never  been  altered,  either  by  act  of  as- 
sembly or  judicial  decision.  The  objection,  that  the  law  of  forfeiture 
is  founded  on  feudal  principles,  is  of  no  weight.  Those  principles  are 
so  interwoven  with  every 'part  of  our  system  of  jurisprudence,  that  to 
attempt  to  eradicate  them  would  be  to  destroy  the  whole.  They  are 
massy  stones  worked  mto  the  foundatbn  of  our  legal  edifice.  Most  of 
the  inconveniences  attending  them  have  been  removed,  and  the  few 
that  remain  may  easily  be  removed,  by  acts  of  the  legislature.  In  that 
way,  the  future  may  be  provided  for,  without  injuring  the  past.  But 
slMMild  tUs  Court  undertake  to  shake  a  principle  which  has  become  a 
rule  of  property,  the  mischief  would  be  incalculable.  I  doubt  very 
much,  whether  it  be  not  the  policy  of  this  country  to  facilitate  the  de- 
struction of  contingent  remainders,  (as  well  as  of  estates  tail).  They 
tend  to  prevent  the  free  enjoyment  and  alienation  of  land ;  whereas, 
the  spirit  of  our  constitution  and  laws  has  a  direct  contrary  tendency. 
They  tend  to  throw  large  estates  into  one  hand ;  but  the  object  of  our 
laws  is  to  divide  them  among  many. 

Si.  On  the  other  hand,  in  the  same  case,'  Gibson  J.  says,  entail- 
ments and  contbgent  remamders  stand  on  differ^t  ground.    Indefinite 


1  4  Kent,  253  n. 

«  Donwoodie  v.  Reed,  3  S.  4b  R.  447-8-  *  Ibid.  457. 

VOL.  I.  51 
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restriction  or  alienation  is  contrarfr  to  the  genius  of  our  laws ;  bot 
restriction  to  a  reasonable  extent  is  tolerated.  Land  ought  not  to  be 
transmissible  like  chattels.  Convenience,  and  the  state  of  society  in 
this  country,  begin  to  require  a  more  complex  settlement  and  dispo- 
sition of  real  property  than  has  hitherto  prevailed.  This,  it  is  said, 
may  be  effected,  and  these  contingent  interests  secured,  by  interposing 
trustees  to  preserve  contingent  remainders.  But  this  is  a  form  of  lim- 
itation rarely  thought  of,  especially  vrhece  the  disposition  of  property 
is  the  last  act  of  a  man's  life. 

22.  In  the  case  of  Carver  v.  Jackson,^  it  seems  to  have  been  taken 
for  granted,  that  the  confiscation  of  a  preceding  estate  for  life  will  de- 
feat contingent  remamders  dependin^pon  it. 


CHAPTER  XLVni. 


REMAINDER.    TRUSTEES  TO  PRESERVE  GONTINaEKT  REMAIN- 
DERS. 


1.  Origin  and  hiBtory. 

3.  Trustees  take  on  efteto. 

4.  May  destroy  the  remamders ;  but  it  is 

a  breach  of  trust 

5.  Exceptions — ^remote  relations  may  be 

barred. 
7.  If  remaindermen  join ;   no  breach  of 
trust. 


8.  Chancery  sometimes  directs  a  convey* 
■nctf  m  fkTw  «f  mortgagoes,  eied- 
itors,  &c. 

12.  But  generally  wiU  not  interiere. 

16.  Trustees  cajmot  safely  defeat  the  ie« 

mainders. 

17.  Power  and  duty  in  caae  of  waste. 


1.  From  the  rule,  that  the  alienation  or  forfeiture  of  a  preceding 
estate  for  life  would  defeat  contingent  remainders  limited  jupon  such 
estate,  the  practice  arose,  of  limiting  an  intermediate  estate  to  trustees, 
to  take  effect  upon  the  termination  of  the  life  estate  before  the  death 
of  the  tenant,  and  continue  during  his  life.  The  invention  is  ascribed 
to  Sir  Orlando  Bridgeman  and  Sir  Geofbej  Palmer,  who,  during  the 
civil  wars,  devoted  themselves  to  the  business  of  conveyancing.  Such 
trustees  are  called  trustees  to  preserve  contingent  remainders.' 

2.  Lord  Hardwicke  remarks,  that  the  practice  in  question  arose 
from  the  decision  of  two  great  cases,  reported  by  Lord  Coke^  viz : 
Chudleigh's  case  and  Archer's  case,  though  it  was  several  years  after 


»  4  Pet  1. 


•  2  Craise,  39&-7. 
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those  cases  before  that  light  was  struck  out ;  and  it  was  not  brought 
into  general  use  till  the  time  of  the  usurpation,  when  probably  the 
providing  against  forfeitures  for  what  was  then  called  treason  and  de- 
linquency, was  an  additional  motive  to  it.' 

3.  It  was  formerly  questioned,  whether  trustees  to  preserve  re- 
mainders, after  a  prior  limitation  for  lifo,  took  any  estate  in  the  land, 
or  merely  a  right  of  entry  upon  the  forfeiture  or  surrender  of  such 
tenant,  by  reason  that  the  limitation,  being  only  during  his  life,  could 
not  commence  or  take  effect  after  his  death.  But  it  was  settled  in 
Chofanondely's  case,  and  Duncomb  v.  Duncomb,  that  they  take  a 
vested  rmnainder.  And  this  is  a  fortiori  the  case,  where  the  pAx 
estate  is  only  for  years,  because  the  first  fireehold  is  then  in  the  trus- 
tees. It  has  also  heed  argued,'  that  the  interposition  of  trustees  to 
preserve,  &c.  was  not  mtended  to  alter  the  legal  rights  of  a  preceding 
tenant  for  life,  or  of  the  ultimate  remainderman  in  fee.  But  the  Court 
held,  that  such  interposition  was  designed  to  abridge  the  legal  rights 
of  both  these  parties ;  the  right  of  the  former  to  destroy  the  contin- 
gent use  of  the  inheritance,  while  it  remains  contingent ;  and  the 
right  of  the  latter  to  destroy  it,  by*  accepting  a  surrender.' 

4.  A  trustee  to  preserve  contingent  remainders  has  the  power  to 
defeat  them,  by  joining  in  a  conveyance  with  the  preceding  tenant. 
Such  trustee  has  been  called  honorary,  as  signifying  a  discretionary 
power  in  this  respect.  But  this  act  is  a  plain  breach  of  trust,  and  a 
grantee,  without  consideration  or  with  notice,  will  take  the  land 
charged  with  the  trust.  It  is  said,  that  should  the  Court  hold  it  to  be 
no  breach  of  trust,  or  pass  it  by  with  impunity,  it  would  be  making 
proclamation,  that  the  trustees  in  all  the  great  settlements  m  England 
were  at  liberty  to  destroy  what  they  had  been  entrusted  cmly  to  pre- 
serve. In  case  of  a  conveyance  for  consideration  or  without  notice, 
the  trustee  will  be  decreed  to  purchase  other  lands  of  equal  value, 
and  hold  them  upon  the  same  trusts.*  These  principles  were  first 
solemnly  settled  in  the  great  case  of  Mansell  v.  Mansell,  which  was 
decreed  by  Sir  J.  Jekyll,  at  the  Rolls,  and  afterwards  by  Lord  King, 
assisted  by  Lord  Raymond  and  Lord  Ch.  Baron  Reynolds.  Lord 
Raymond  said,  it  was  strange  in  natural  reason  to  say,  that  where  a 
man  hath  created  a  trust  to  preserve  his  estate,  the  trustees  may  break 
that  trust  and  give  away  the  estate  with  impunity.' 


>  €hirth  V.  Cotton,  DickenS)  183. 

'  Garth  v.  Cotton,  Dickens,  183.    2  Co.  5  a.    3  Ler.  437. 

'  Woodhouae  v,  Hoskins,  3  Atk.  22.  Pye  «.  Gorge,  1  P.  Wnw.  128.  Mansell ». 
ManseU,  2  P.  Wnw.  678.    For.  252.    2  Abr.  Eq.  747. 

*  Lord  King  said,  (2  P.  Wnw.  678),  that  though  these  points  had  not  been  before 
judicially  determined,  yet  it  seemed  to  the  Court  m  common  sense,  reason  and  justice, 
to  be  capable  of  no  other  construction ;  Lord  Harcourt  (1  P.  Wms.  128),  that  if,  as 
was  saia,  there  was  no  precedent,  he  would  make  one ;  and  (Tipping  t.  Pigot,  1  Ab. 
Eq.  385),  that  it  would  be  dangerous  for  any  trustees  to  make  the  experiment,  and  if 
it  should  ever  come  in  question,  he  thought  the  Court  would  set  aside  such  a  con- 
veyance. 


Digitized  by  VjOOQ IC 


404  Rmainder.    TVwIeet /o  Prcteive,  ^e.    [Chap.  XLVIII. 

5.  This  rule^  however,  seems  to  have  been  established,  chiefly  fer 
the  protection  of  the  inunediate  parties  to  a  settlement  or  their  issue ; 
and  not  to  have  been  extended  to  the  relief  of  remote  coUateral  heiis. 
The  former  are  regarded  m  law  as  purobasers  ;  the  latter  as  mere  vA- 
untary  claimants,  not  entitled  to  the  aid  of  a  Court  of  Equity. 

6.  A  settlement  was  made  in  consideratioQ  of  a  marriage  and  a  ibr> 
tune,  for  the  purpose  of  settling  the  lands  in  the  name  and  blood  of 
the  husband.  Limitation  to  trustees,  in  tnist  for  the  husband  for 
ninety-nine  years,  if  he  should  so  bng  live,  remainder  to  trustees 
during  his  life  to  support,  &c.,  remamder  to  the  sons  of  the  maniage, 
remainder  to  the  heirs  of  the  body  of  the  husband,  remainder  to  his 
right  heirs.  After  the  marriage,  the  husband  and  wife  and  trustees  to 
support  joined  in  a  fine  and  conveyance,  with  different  linutations  from 
those  stated,  providing  a  jointure,  and  giving  the  ultimate  remainder 
to  strangers.  Husband  and  wife  having  died  without  issue,  the  heirs 
of  the  fonner  brought  a  bill  to  set  aside  the  latter  conveyance.  Held, 
they  were  not  entitled  to  relief.^ 

7.  If  the  party  to  whom  a  remainder  is  limited  join  the  trustees  in 
their  conveyance,  this  will  be  no  breach  of  trust.  And  upon  a  nnular 
principle,  where  such  remainder  is  limited  to  the  heirs  of  the  body  of 
A,  and  is  therefore  contingent,  if  the  eldest  son  or  heir  apparent  of  A 
join  the  trustees  in  a  conveyance,  and  afterwards  die.  Chancery  will 
not  set  aside  the  conveyance  on  application  of  a  second  son  of  A, 
during  his  father's  life,  because  it  is  uncertain  whether  he  will  survive 
bis  father,  and  therefore  come  under  the  designation  oiheir* 

8.  A  Court  of  Chancery,  under  some  circumstances,  will  direct 
trustees  for  preserving  contingent  remainders,  to  join  in  conveyances 
made  for  the  purpose  of  barring  such  remainders.  Thus,  where  a 
mortgage  was  made  of  the  land,  before  the  settlement  by  which  the 
remainders  are  limited,  and  after  such  settlement  the  party  who  made 
it  contracts  for  a  sale  of  the  equity  of  redemption ;  and  the  pn^osed 
purchaser  files  a  bill  against  the  settler  and  the  trustees,  praying  that 
they  may  join  in  a  conveyance  to  him,  averring  that  there  are  no  issue 
for  whose  benefit  the  trust  was  created,  and  that  the  mortgagee  will 
foreclose  unless  the  mortgage  is  redeemed,  which  the  settler  is  unable 
to  do ;  and  the  defendants  by  their  answer  submit  to  the  direction  of 
the  Court — ^the  conveyance  prayed  for  will  be  decreed,  the  tnistees 
being  indemnified,  and  the  wife  of  the  settler,  one  of  the  objects  of  the 
settlement,  being  privately  examined  to  ascertain  her  consent.' 

9.  So  also,  Chancery  will  decree  that  trustees  job  in  a  conveyance, 
where  the  first  remainder  has  become  vested,  and  it  is  for  the  interest 
of  this  remainderman  to  make  the  conveyance,  although  subsequent 
remainders  are  limited.    If  there  is  a  subsequent  remaindemian  in 


1  Tipping  9.  V'lgat,  I  Ab.  £q.  385.  >  Else  9.  Osbom,  1  P.  Wnm.  387. 

»  Piatt  V.  Sprigg,  2  Vem.  303. 
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66se,  it  seemsy  the  trustees  wtU  be  required  to  gire  security  for  his  in- 
terest ;  if  not,  the  ikct  that  the  parents^  to  whose  future  childreu  sub* 
sequent  remainders  are  limited,  are  still  liviDg,  will  not  be  regarded. 
Tl^  most  comraoo  case  in  which  such  decree  is  made,  is  where  the 
first  remaindennaa  is  about  to  contract  an  advantageous  marriage,  and 
a  new  settlement  of  the  estate  becomes  necessary  for  this  purpose ; 
more  especially  if  the  effect  will  be  to  presenre  the  estate  in  the  family. 

10.  A  was  tenant  for  nmety-nine  years,  if  be  should  so  long  live, 
remainder  to  trustees  and  their  heirs  for  his  life,  to  support  contingent 
remainders ;  remamder  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder to  trustees  for  years,  to  raise  portions  for  daoghten,  if  there 
were  no  issue  male.  A  havmg  a  son,  who  was  of  age  and  about  to 
marry,  and  also  a  daughter,  and  the  mother  bebg  still  alive,  the  father 
and  son  brought  a  bill  in  Equity,  to  have  the  trustees  join  in  making 
an  estate,  in  order  that  a  recovery  might  be  had,  for  the  purpose  of 
making  a  marriage  settlement.  Decreed,  that  the  trustees  should 
join  in  the  recovery,  upon  giving  security  for  the  daughter's  portion.' 

11.  So,  also,  it  b  said.  Chancery  will  order  trustees  to  join  in 
defeating  contingent  remainders,  upon  the  application  of  creditors, 
where  such  remainders  were  limited  by  a  voluntary  settlement.' 

12.  There  are  many  cases,  however,  where  the  Court  of  Chancery 
has  refused  to  order  trustees  for  preserving  contingent  remainders  to 
join  in  barring  them.  And  it  may  refuse  so  to  order,  although,  if  the 
trustees  actually  joined,  they  would  not  be  chargeable  with  a  breach 
of  trust ;  because,  in  settling  this  point,  the  reasons  and  motives  only 
of  the  trustee  would  be  taken  into  view.' 

13.  Lands  were  limited  to  husband  and  wife  for  life,  remainder  to 
a  trustee  to  preserve,  he,  remainder  to  their  first  and  other  sons  in 
tail.  Twelve  years  after  the  marriage,  having  had  no  children,  the 
husband  and  wife  brought  a  bill,  praying  that  they  might  be  enabled 
to  sell  the  land  for  payment  of  the  husband's  debts.  The  trustee  did 
not  object,  upon  condition  of  being  indemnified.  Held,  the  Court 
would  still  regard  the  possibility  that  children  might  be  bom,  and  the 
application  was  refused.^ 

14.  Limitation  to  A  for  ninety-nine  years,  if  he  should  so  long  live, 
remainder  to  trustees  for  his  life  to  preserve,  be,  remainder  to  his 
wife,  remainder  .to  the  first  and  other  sons  in  tail  male.  The  wife 
having  died,  and  there  being  two  sons,  B  and  C,  A  and  B  (who  was 
of  age)  covenanted  with  D,  to  whom  A  had  mortgaged  die  land,  that 
they  would  sufifer  a  recovery,  and  procure  the  trustees  to  join.  The 
latter  refused.  Upon  a  bill  by  D  against  A,  B  and  C,  praying  specific 
performance,  and  that  the  trustees  might  join ;  the  bill  was  dismissed, 


1  Frewm  «.  dwrhoiiy  1  Abr.  Eq.  386.    (Winnington  v.  Foley.  1  P.  Wmt.  S96). 
*  Feame,  331.    2  Cniiie,  342-3.  *  Woodhoose  v.  Hoikins,  3  Atk.  i&. 

«  Dayies  r.  Weld,  1  Abr.  £q.  386. 
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because  C  did  not  consent,  and  the  conveyance  would  operate,  not  to 
preserve  the  estate  in  the  family,  as  m  some  other  cases,  but  to  pass 
it  to  sttrangers.* 

15.  A  father  devised  to  A,  his  eldest  son,  for  ninety-nine  years,  if 
he  should  so  long  live,  remainder  to  trustees  during  A's  life,  to  pre- 
serve, &c.,  remainder  to  A's  first  and  other  scmqs  in  tail  male,  remain- 
der to  B,  a  second  son,  for  ninety-nine  years  (as  above),  remainders 
over.  The  will  empowered  his  sons  to  revoke  these  uses,  and  appomt 
new  uses,  provided  they  limited  them  to  their  scms  for  ninety-nine 
years,  and  in  strict  settlement ;  with  other  powers  and  directions, 
tending  to  preserve  the  estate  in  his  family.  A  died  without  issue, 
and  B  came  into  possession  of  the  estate,  and  had  ap  only  son,  C, 
who  was  of  age.  B  borrowed  money,  for  which  B  and  C  became 
bound;  and  afterwards  B  and  C  covenanted  to  convey  the  estate 
to  the  creditors,  in  trust  to  sell,  pay  their  debts,  and  restore  the  sur- 
plus to  B.  The  creditors  bring  a  bill  against  B  and  C  for  specific 
performance,  and  against  the  heir  of  the  surviving  tirustee  to  preserve, 
&c.,  praying  that  he  might  join  in  conveying.  Held,  the  power  ojf 
revocation  in  the  will  showed  the  testator's  intent  to  make  a  strict 
settlement,  and  keep*  the  estate  in  his  family ;  that  the  inconveniences 
of  having  an  estate  for  years  instead  of  a  freehold  vested  in  B,  as 
tending  to  a  perpetuity,  were  balanced  by  the  advantage  of  preventiDg 
an  alienation  by  B,  in  which,  if  he  had  the  freehold,  he  might  compel 
the  son,  who  was  of  course  greatly  under  his  control,  to  join ;  that  the 
probable  object  of  thus  limiting  die  estate  was  to  avoid  the  d^mger  oi 
the  son's  becoming  bound  for .  the  father's  debts ;  that  the  proposed 
conveyance  was  not  designed  to  effect  a  marriage  settlement,  or  to  pay 
the  debts  of  C,  or  justified  by  any  peculiar  misfortune  in  the  family ; 
and  that  C,  being  only  a  remainderman,  with  no  vested  fireehold,  was 
not  to  be  considered  owner  of  the  estate,  with  power  over  the  rights  of 
other  remaindermen.' 

16.  It  is  said  that  it  would  be  a  dangerous  experiment  for  trustees 
in  any  case  to  destroy  remainders,  which  they  were  appomted  to  pre- 
serve. In  a  late  case,'  Lord  Eldon  remarked,  that  the  act  which 
they  were  decreed  to  do,  should  be  such  as  they  ought  to  do.  The 
proposition,  that  trustees  are  never  to  join  without  direction  of  the 
Court,  is  the  result  of  great  caution,  but  amountis  to  this,  that  the 
Judges  of  the  Court  of  Chancery  are  the  trustees  to  preserve  all  the 
contingent  remainders  in  the  country,  and  no  one  could  say  what  was 
to  be  done,  till  a  decree  had  been  obtained.  But  thb  principle  cannot 
be  sustained. 

17.  Trustees  to  preserve  a  contbgent  remainder,  limited  after  the 


>  Townaend  v.  Lawton,  2  P.  Wm».  379. 

•  Woodfaouse  V.  Uo^ns,  3  Atk.  23.    (Bariiard  «.  Large,  Amb.  774.    2  P.  Wnu. 
674  n). 
3  Pye  «.  Gorge,  2  P.  Wmi.  684.    Moody  v.  Walters,  16  Vea.  283. 
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death  of  the  particular  tenant,  during  his  life,  are  tenants  pour  mUer 
vie.  Hence  diey  cannot  maintain  the  action  of  waste,  which  lies  only 
for  the  owner  in  fee.  But,  on  the  other  hand,  as  their  office  is  to 
preserve  the  contingent  estates,  they  are  bound  to  preserve  the  inher- 
itance as  entire  as  jpossible ;  which  inheritance  consists  of  the  land, 
timber  and  mines.  Hence  they  may  undoubtedly  bring  a  bill  in 
Chancery  for  an  injuction  to  stay  waste;  and,  if  they  consent  to  the 
felling  and  sale  of  timber,  join  with  ^he  tenant  for  years  and  the 
ultimate  remainderman  in  fee  m  an  agreement  therefor,  by  which  the 
proceeds  are  to  be  equally  divided  between  them,  and  expressly 
covenant  to  bring  no  bill  for  injunction ;  they  are  clearly  liable  for  a 
breach  of  trust,  as  for  an  alienation  of  part  oi  the  inheritance.  The 
tenant  for  years  and  remainderman  in  fee  are  also  liable,  having 
notice  of  the  breach  of  trust  and  reaping  the  benefits  of  it.  If  it  is 
a  breach  of  trust,  and  the  trustees  convey  the  estate,  a  Court  of  Equity 
is  not  to  sit  still,  and  let  others  profit  by  the  spoil.^  And  these  parties 
are  equally  liable,  whether  the  trustee  commits  any  positive  act,  or  is 
merely  gmlty  of  laches  in  not  performing  the  trust,  and  bringing  a  bill 
for  injunction. 

18.  Upon  these  grounds,  where  waste  hsts  been  committed  by  the 
particular  tenant  and  the  remainderman  in  fee,  and  the  timber  sold, 
and  after  the  death  of  the  former  the  estate  vests  in  his  son,  to  pre-* 
serve  whose  remainder  trustees  were  appointed ;  the  son  may  main- 
tain a  bill  in  Equity  against  the  remainderman  in  fee  for  restitution  of 
the  amount  which  he  received  from  the  sale,  although  the  waste  was 
committed  when  the  plaintiff  had  neither  jus  in  re  nor  jus  ad  rem, 
before  he  was  m  terum  naturd.  If  timber  were  blown  down  by  acci- 
dent, or  cut  by  a  stranger  or  by  the  tenant  for  life  alone,  it  seems,  the 
property  of  it  would  vest  in  the  remainderman  in  fee.  This  is  a  legal 
right,  with  which  Equity  will  not  interfere.  But  wherever  a  legal 
right  is  acquired  or  exercised  by  firaud  or  collusion  contrary  to  con- 
science. Equity  will  enjoin  it  or  decree  compensation.  Hence  in  this 
case  it  will  interfere,  on  account  of  the  mutual  agreement  between  the 
tenant  for  life  and  the  remaindennan.' 


>  Per  Lord  King,  ManeeU  v.  Mansell,  1  P.  Wnw.  678.    2  Abr.  £q.747. 
*  G«rth  V,  Cotton,  Dick.  183. 
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CHAPTER  XUX. 


REMAINDER-DOCTRINE  OF  ABEYANCE.     CONDITION  OF  THE 
FEE,  IN  CASE  OF  CONTINGENT  REMAINDERS* 


1.  Limitetiaik  to  niev^iue  rMvlti.         I   10.  Limitalao&  hf  eaninoD  law  €oiivej<- 

4.  LUnitatioa  by  d«yi«e.  |  ance. 


!•  Whsre  a  remamder  ot  inheritance  is  limited  in  contingency  bj 
way  of  use,  the  inheritance,  in  the  mean  time,  if  not  otherwise  disposed 
of,  remains'  in  the  settler  or  grantor,  till  Uie  contingency  happens. 
This  point  has  been  already  considered  to  some  extent,  under  the  bead 
of  Die*  wfid  Trusts.'     (pp.  217-8). 

2.  A  feoffment  was  made,  to  the  use  of  the  feoffor  for  life ;  after- 
wards)  of  such  tenants  to  whom  he  should  demise  any  part  of  the  land 
for  years  or  for  life ;  afterwards,  to  the  use  of  the  performance  of  his 
will,  and  of  the  devisees  of  any  estate  in  the  land ;  after  such  per- 
formance, to  the  use  of  successive  tenants  m  tail ;  and  lastly,  to  the 
use  of  him  and  his  heirs.  Held,  nothing  vested  till  the  death  of  the 
feofibr,  because  he  had  power  to  devise  even  in  fee.' 

3.  Feoffment  in  fee,  to  the  use  of  A  in  tail,  remainder  in  fee  to  the 
right  heirs  of  B,  who  is  living.  The  fee  simple  is  neither  in  abeyance 
nor  in  the  feoffee ;  but  the  use  m  it  results  to  the  feoffor,  and  remains 
in  him  till  the  death  of  B.' 

4*  So,  where  a  contingent  remainder  is  devised,  the  fee  descends  to 
the  heir ;  and  even  though  a  [Precedent  estate  for  life  is  given  to  bimj 
he  takes  such  estate  and  the  fee  distinctly,  in  relation  to  the  contingent 
remainderman,  so  that  when  the  contingency  happens,  the  heir's  es- 
tate opens  to  let  in  the  remainder.^ 

5.  So,  where  a  contingent  remainder  in  fee  is  devised  to  the  heirs 
of  the  testator,  preceded  by  other  contingent  remainders,  one  of  which 
is  in  fee,  the  heirs  take  the  inheritance  by  descent. 

6.  A  testator  devised  to  his  wife  for  life,  if  she  should  have  a  son, 
and  call  it  by  his  name  ;  then  he  gave  the  inheritance  to  such  son  ; 
and,  if  he  died  under  twenty-one,  then  to  his  own  heirs«  The  heir  of 
the  testator  conveyed  m  fee  to  the  testator's  widow.  Held,  as  the  fee 
was  not  in  abeyance,^  but  descended  to  the  heir,  the  contingent  re- 
mainder to  the  son  was  hereby  destroyed.* 


>  9  Crniie,  38&.    6  Rep.  18  a.  *  Leonard,  Ac.  10  Rep.  78. 

>  Dayifl  v.  SpeM,  Garth.  968.  *2  GroiBe,  386.    Feu]ie,68&. 
•  Puefoy  V.  Rogen,  9  S«m.  380.    1  P.  Wnu.  611. 
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7.  The  ibctrine  above  stated,  howtvar,  haft  been  denied  b  some 
eases.  Thus,  Sir  J.  Jekyll  remaiked,  that  though,  in  case  of  a  de« 
▼ise  for  life,  remainder  to  the  heirs  of  one  still  living,  the  remainder  in 
fee  is  in  abeyance,  yet  there  is  a  posMiUty  left  in  the  heir.  That 
this  was  plain  even  in  case  of  a  grant,  where  a  possibility  is  left  in 
the  grantor,  entitling  him  to  enter  ibr  a  forfeiture  by  the  particular 
tenant,  which  terminates  his  estate  as  much  as  bis  death ;  and  that  it 
was  absurd  that  a  tenant  for  life  should  have  power  by  an  unlawfiil 
act,  in  destroying  the  contingent  remainder,  himself  to  acquire  the  fee. 
It  was  like  the  possibility,  that  was  upon  a  grant  at  common  law  to  a 
man  and  the  heirs  of  his  body  ;  for  there,  though  the  grantor  had  no 
reversion,  he  might  enter  upon  failure  of  issue.' 

9.  The  decision  <^  Sir  J«  Jekyll,  however,  in  the  case  referred  to, 
was  reversed  on  appeal  by  Lord  Parker.  He  remarked,  that  the  only 
possible  ground  for  treating  the  fee  as  in  abeyance,  or  "  in  gremio 
legis,"  was  the  preservation  of  the  contmgent  remainder ;  whereas  the 
effect  of  this  principle  was,  not  to  preserve^  but  to  destroy  it,  by  ena- 
bling the  particular  tenant  to  make  a  wrongfol  conveyance,  which 
would  defeat  the  remainder,  if  contingent. 

9.  In  another  case,  however.  Lord  Talbot  seemed  to  recognise  the 
principle^  that  the  fee  is  in  abeyance,  where  a  contingent  remainder  is 
limited  by  devise.  The  question  having  arisen,  whether  two  persons, 
to  whom  an  estate  was  devised,  and  to  the  heirs  of  the  survioory  m 
trust  to  Be3lf  could  make  a  good  title,  the  remainder  in  fee  being  con- 
tingent ;  it  was  proposed  that  the  devisor's  heir  at  law  should  join  in 
the  deed.  But  Lcnrd  Talbot  remarked,  that  this  would  be  of  no  avail, 
except  as  supplying  a  want  of  probate  of  the  will,  because  the  fee 
tpoa  in  abeyance.*  But  Mr.  Feame  attaches  little  weight  to  this  inci- 
dental opinion,  and  thinks  the  contrary  doctrine  is  now  firmly  estab- 
lished by  a  senes  of  cases.' 

10.  Where  a  contmgent  remainder  in  fee  is  limited  neither  by  de- 
vise nor  by  way  of  use,  but  by  common  taw  conveyance^  the  opinion 
has  prevailed,  that,  although  the  fee  does  not  vest  in  any  grantee,  yet 
it  passes  out  of  the  grantor,  leaving  him  no  estate  whatever.  It  has 
been  sometimes  held,  however,  that,  although  the  grantor  retains  no 
eitatCy  yet  there  remains  in  him  aposnbUity  of  entry,  by  which,  upon 
a  forfeiture  by  the  particular  tenant,  be  may  regain  his  title.  Mr. 
Feame  is  of  opinion,  that  nothing  passes  out  of  the  grantor,  except 
the  particular  estate,  until  the  contingency  happens.  Thus,  where  a 
conveyance  is  made  to  A,  remainder  to  the  right  heirs  of  B,  and  A 
dies  before  B ;  the  remamder  becoming  void,  the  grantor's  estate  re- 


1  CliTter  9.  Barnardiston,  1  P.  Vfma.  6U. 

s  Vick  «.  JBdwardf,  3  F.  Wma.  372.  >  Fesnie,  585. 
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vests  in  bim.'  But  Cbancellor  Kent  says/  that,  though  the  good 
sense  of  the  thing,  and  the  weight  of  liberal  doctrine,  are  strongly  op- 
posed to  the  ancient  notion  of  an  abeyance,  the  technical  rule  is,  as  at 
common  law,  that  livery  of  seisin  takes  the  reversion  or  inheritance 
fiom  the  grantor,  and  leaves  him  no  tangible  or  disposable  interest. 
Instead  of  a  reversion,  he  has  only  a  potenti4d  oumersh^f  subsisting  in 
contemplation  of  law,  or  a  possOnUtif,  of  reverter.  Mr.  Preston'  and 
Mr.  Cornish*  also  are  of  opinion,  that  the  common  law  rule  is  still  in 
force,  and  the  latter  remarics  that  it  was  never  shaken  or  attacked^ 
unril  Mr.  Feame  brought  agabst  it  the  weight  of  his  doquence  and 
talents. 

11.  Chancellor  Kent  expresses  the  opinion,'  that,  as  convey- 
ances in  this  country  are  almost  universally  hy  way  of  use,  the  question 
as  to  the  abeyance  of  the  fee  will  rarely  occur ;  in  other  words,  they 
are  subject  to  the  same  rule,  already  stated  as  applicable,  in  Eng- 
land, to  those  conveyances  which,  are  nominally  or  ostensibly  made 
to  uses ;  and  that  portion  of  the  estate,  limited  as  a  contingent 
remainder,  continues  in  the  ^ntor  till  the  contingency  happens. 
But  in  New  York,  where  by  the  Revised  Statutes  all  conveyances  are 
to  be  deemed  grants,  which  is  a  common  law  mode  of  transfer,  Chan- 
cellor Kent  is  of  opinkm  that  the  doctrine  of  abeyance  is  in  force. 
How  far  the  latter  remark  is  applicable  in  other  States,  and  whether 
conveyances  by  deed,  though  designated  by  names  which  in  England 
denote  limitations  to  uses,  si^ch  as  bargain  and  sale,  8^.,  are  to  be 
treated  as  such  in  effect ;  or  whether,  as  is  often  expressed,  they  are 
to  be  regarded  as  a  substitute  (or  feoffment,  and  in  most  respects  to 
have  the  same  operation  with  the  latter ;  are  questions  which  may  be 
considered  hereafter.* 


1  Co.  Lit. 343 b.    IP.  Wnu. 515.    Feune, 596.    d  RoUe's  Abr.  418.    Vin.  Abr. 
RemaiDder,  (I). 
M  Kent,  250. 

s  1  Preat  on  Est  355.    2  Prett  on  Abst  103-6. 
«  Cornish,  117.  •  4  Kent,  257,  and  n. 

*  See  Dud,  Feaffnunt. 
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CHAPTER  L. 

eemIinder.  alienation,  etc.  of  contingent  remainders. 


15.  Trangfer  to  crediton. 

16.  General  leinarkfl. 


1.  Vested  remaiAdem  alienable,  Stc. 
3.  Continire&t  remainders  aaid  to  be  de* 

•cendible  and  demisable. 
10.  Cannot  be  conveyed  at  law,  bnt  may 

be  in  e^^nity,  and  may  paoa  by  es' 

ioppeL 


1.  It  has  been  already  stated,  (p.  364),  that  vested  remainders  are, 
for  the  most  pait,  subject  to  the  same  rules  of  law  as  vested  estates  in 
possession.  Like  the  latter,  they  are  transn^issible,  either  by  act  of 
law,  or  by  act  of  the  remainderman  himself.  Thus,  a  vested  remain- 
der descends  to  heirs,  may  be  conveyed  or  devised,  and  is  in  general 
liable  to  be  taken  by  creditors. 

2.  With  regard  to  contingent  remainders,  the  general  principle  laid 
down  by  elementary  writers  is,  that  all  contingent  estates  of  in- 
heritance, where  the  person  to  take  is  certain,  are  transmissible  by  de- 
scent, and  devisable.  To  this  point,  so  far  as  it  relates  to  heirs,  Mr. 
Cruise  cites  the  following  cases.* 

3.  A  made  a  feoffment  to  the  use  of  himself  for  life ;  after  the  death 
of  himself  and  his  wife,  to  the  use  of  B,  his  son,  for  life,  then  to  the 
wife  of  B,  and  her  issue  by  him ;  remainder  over ;  remainder  to  the 
heirs  of  B.  B,  having  issue  a  daughter,  leased  for  a  long  term, 
made  a  fine  to  the  lessee  for  the  same  term,  and  died  in  the  lifetime 
of  A.  •  Held,  though  A  took  but  a  contingent  remainder,  yet  this  de- 
scended to  his  heir,  so  far  that  the  latter,  after  the  contingency  hap- 
pened, was  bound  by  the  fine.** 

4.  So  a  contingent  use  descends  to  heirs.  Thus,  it  is  laid  down  in 
Shelley's  case,  that  where  A  covenants  with  B,  that,  upon  a  certain 
contingency,  he  will  stand  seised  of  certain  land  to  the  use  of  the  latter, 
who  dies,  and  then  the  contingency  happens ;  although  B  had  neither 
a  right,  title,  use  nor  action,  but  only  a  possibility  of  an  use,  which* 
could  neither  be  released  nor  discharged,  yet  his.  mterest  descended  to 
his  heir.* 

5.  But  where  the  circumstances  seem  to  make  the  existence  of  the 


1  4  Kent,  261.    Fearne,  459.    2  Preat.  on  Abetr.  119.    2  Crauie,  296-8.    Poog.  753. 

•  Weale  v.  Lower,  FoHex.  54.  »  Wood'a  caae,  1  Rep.  99  a. 

*  This  case  directly  decides,  rather  that  a  contingent  remainder  may  be  barred  aa 
against  the  heir,  even  if  it  does  descend,  than  that  such  remainder  is  actnally  de- 
•cendible. 
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contingent  remainderman  a  part  of  the  contingency  itself,  upon  wUch 
the  remainder  is  to  vest ;  his  interest  will  not  pass  to  hb  heirs*^ 

6.  Conveyance  by  husband  and  wife  of  her  lands,  to  the  use  of  her 
for  life,  remainder  to  him  for  life,  if  they  should  have  any  issue  that 
should  so  long  live,  remainder  to  all  such  children  in  fee,  as  tenants  in 
common  ;  if  the  wife  should  die  without  issue,  or  all  such  issue  should 
die  under  twenty-one,  then,  as  to  one  moiety,  to  the  husband  in  fee. 
The  husband  died  before  the  wife.     Held,  nothing  passed  to  his  heirs.' 

7.  The  principle  above  stated,  both  in  regard  to  descent  and  devise 
of  contingent  remainders,  is  recognised  in  the  case  of  Roe  t^.  Grriffidis,' 
where  Lord  Mansfield  remarks,  diat  in  all  contingent,  springing  and 
executory  uses,  where  the  person  who  is  to  take  is  cntain,  so  Aat 
the  tame  may  be  descendible,  they  are  also  devisable.  So,  in  the  case 
of  Bamitz  o.  Casey ,^  in  the  Supreme  Court  of  the  United  States,  it  is 
said  that  a  contingent  remainder  or  executory  devise  descends  to  heirs, 
but  with  the  qualification,  that  it  shall  vest  in  him  who  is  heir  to  the 
first  devisee  when  the  contmgency  happens.*  So,  in  Driver  v.  Frank/ 
although  the  pomt  seems  to  be  treated  as  if  it  were  or  had  been 
doubtful,  Cb.  J.  Gibbs  says,  ^'  it  cannot  be  disputed  that  generally  a 
contingent  remainder  is  transmissible.'' 

8.  A  devised  m  trust  for  his  son  B,  and,  if  he  should  die  without 
issue,  under  age,  then  that  all  his  estates  should  go  to  C,  his  heirs  and 
assigns.  C  afterwards  devised  all  his  estates  in  possession,  remainder 
or  reversion,  and  died,  living  B,  who  subsequendy  died  under  twenty- 
one,  and  without  issue.  Lord  ChancellcM*  Northington  said,  ^'  I  have 
never  bad  any  doubt,  since  I  was  twenty-five  years  old,  that  these 
contingent  interests  are  devisable^  notwithstanding  some  old  authorities 
to  the  contrary."  • 

9.  A  covenanted  with  B,  that  his  son  should  many  the  daughter 
of  B,  and  if  not,  that  A  and  his  heirs  would  stand  seised  of  certain 
land  to  the  use  of  B  and  his  heirs,  until  £  100  should  be  paid.  B  died, 
and  the  marriage  never  took  place.  Held,  the  heir  of  B  should  have 
the  land.^ 

10.  In  England,  though  a  contmgent  remainder  will  not  pass  by  a 
legal  conveyance,  yet  it  may  pass  by  estoppel,  fine  or  recovery,  so  as 
to  bmd  the  heir,  when  the  contingency  happens,  after  the  death  of 
the  original  remainderman.  And  such  remainder  is  assignable  in 
Equity.^  * 

11.  Thus,  in  Weale  v.  Lower,  (supra  s.  3),  it  being  decided, 


>  Fearne,  364. 

'  Moorhouse  v.  WainhouBe,  1  Black.  R.  638. 

s  1  Black.  R.  e05.  «  7  Cnnch,  469. 

*  6  Price,  53.  •  Moor  o.  Hawkxof ,  1  H.  Bl.  33-4. 
7  Rector  of  Chedington'i  case,  t  Rep.  155  b. 

*  2  Cruise,  393.    Doe  v.  Martyn,  8  Bam.  &;  Cr.  516. 

*  See  Reoetmtm,  Desceiu. 
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that  the  remakder,  whether  vested  or  contbgenty  came  to  the  heir  of 
A  iy  descmUy  not  as  a  purchaser ;  it  was  further  beld>  that  as  C  would 
hare  been  bound  by  the  lease  by  etU^pptlyVn^VL  the  Testing  of  his  es- 
tate, supposing  it  to  havo  been  contingent  when  the  lease  was  made, 
so  his  heir  was  bound  in  like  manner. 

13.  Devise  to  A  for  life,  remainder  to  his  first  and  other  sons  in 
tail.  A  and  B,  his  eldest  son,  joined  in  suffering  a  recovery,  and  de- 
claring uses  of  the  estate.  Afterwards  B  died,  and  C,  a  second  son, 
undertook  to  create  a  charge  upon  the  land,  by  a  deed  reciting  bis 
contbgent  and  reversionary  estate  therein.  A  died,  having  devised 
to  B  a  life  estate  in  the  land.  Held,  although  at  the  time  of  attempt- 
ing to  charge  the  land,  C  had  no  interest  in  it,  yet  his  interest,  subse- 
quently acquired  under  the  will,  was  bound  by  his  deed,  by  estoppel*' 

13.  Upon  a  mamage  settlement,  a  rent  was  created  to  the  use 
and  intent,  that  the  beirs  of  the  body  of  the  wife  and  their  heirs  should 
receive  such  rent ;  an4  subject  thereto,  the  land  was  limited  to  the 
husband  and  his  heirs.  There  were  two  sons  of  the  marriage,  who, 
living  the  father  and  mother,  conveyed  the  rent  by  deed.  The  estate 
was  the  father's.  Hdd,  the  sons  had  not,  at  the  time  of  selling,  an 
actual  possibility  ;  the  rent  might  never  arise,  or,  if  it  did,  the  sons 
might  not  be  heirs  of  the  mother's  body  at  her  death.  Nothing,  there- 
fore, passed  by  the  deed.    A  fine  would  have  operated  by  estoppel.' 

14.  In  a  late  case,'  it  is  said,  by  Bayley  J.,  that  a  fine  by  a  contin- 
gent remainderman  passes  nothing,  but  leaves  the  right  as  it  found  it ; 
tiaat  it  is,  therefore,  no  bar  when  the  contingency  happens,  in  the 
mouth  of  a  stranger,  against  a  claim  in  the  name  of  such  remainder- 
man ;  that  it  operates  by  estoppel,  and  by  estoppel  only,  and  that 
parties  or  privies  may  avail  themselves  of  that  estoppel,  but  parties  or 
privies  only.  But  the  same  learned  Judge,  in  a  still  later  case,^  quali- 
fies his  former  opinion  by  saybg,  that  such  fine,  besides  operatbg  by 
estoppel,  has  an  ulterior  operatbn  when  the  contbgency  happens ; 
that  the  estate,  yhich  then  becomes  vested,  feeds  the  estoppel,  and 
the  fine  operates  upon  it  as  though  it  bad  been  vested  when  the  fine 
was  levied. 

15.  In  England,  a  contingent  remainder  may  be  validly  transferred 
to  creditors.  It  may  still  be  defeated  by  the  particular  tenant ;  but  if 
the  origbal  remabderman  afterwards  regains  an  bterest  b  the  estate 
by  the  act  of  such  tenant,  the  Court  of  Chancery  will  subject  it  to 
the  claim  of  the  creditors.^ 

16.  The  concurrent  opinions  of  elementary  writers,  and  the  cases 
to  which  they  refer,  seem  to  settle  the  principle,  that  contingent  re- 
mabders  are  both  descendible  and  devisable.    It  will  be  perceived, 


^  Beiuley  v.  Burdon,  2  Sim  A*  8ta.  519. 

•  WhitfieM  «.  FaoMett,  1  Vet.  391.    (But  lee  Wright «.  Wright,  1  Veik  411). 

•  0oe  V.  Martyn,  8  l^txtu  &  Cr.  587.  «  Doe  v.  OUver,  10  lb.  187. 

•  Noel  r.  Bewley,  3  Sim.  103. 
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however,  that  the  establishment  of  this  doctrioe  at  one  destroys  a 
very  important,  pertiaps  the  most  important,  distinction  between 
vested  and  contingent  remamders.  There  is  but  cme  other  point  of 
view,  in  which  the  question  would  be  likely  to  be  raised  for  judicial 
decision,  whether  a  remainder  was  vested  or  contingent ;  and  that  is, 
the  power  of  a  precedbg  tenant  to  destroy  the  latter  and  not  the  for- 
mer. Many  of  the  numerous  cases  upon  this  subject  have  turned 
upon  this  latter  question ;  but  I  think  it  will  be  found,  on  exami- 
nation, that  many  others  have  turned  upon  the  pomt,  whether  a 
remainder  had  or  had  not  passed,  or  might  or  might  not  pass,  to  the 
representatives  of  the  remainderman  after  his  death ;  and  that  this 
^estion  has  been  treated,  as  involving,  or  mvolved  m,  the  further 
inquiry,  whether  the  remainder  was  vested  or  c<»iUngent.  In  other 
words,  it  has  been  taken  for  granted^  that  if  a  remainder  is  transmis- 
sible, it  is,  of  course,  vested ;  if  not  transmissible,  it  is,  of  course,  con- 
tingent. One  of  the  cases  already  cited,  viz.  Bamitz  v.  Casey  (su- 
pra, s.  7),  although  recognising  the  doctrine,  that  n  contingent  re^ 
mainder  descends,  yet,  by  stating  in  what  mamter  it  descends,  seems 
to  negative  or  greatly  qualify  the  general  proposition ;  for  such  re- 
mainder passes  not  to  the  heir  of  the  contingent  remainderman  at  his 
death,  but  to  the  person  who  is  heir  to  him  at  the  time  the  contingency 
happens.**  This  remark,  of  course,  can  have  no  possible  applica- 
bility to  a  vested  estate  or  a  vested  remainder,  which, 'upon  the  death 
of  Uie  owner  in  fee,  must  pass  at  once  to  his  then  heirs.  So,  in  the 
leading  case  already  cited,  of  Smith  v.  Parkhurst,  (pp.  367-8),  Chief 
Justice  Willes,  in  his  elaborate  opinion  delivered  to  the  House  of  Lords, 
urges,  as  one  of  the  most  convincing  reasons  for  regarding  the  remam- 
der,  limited  to  trustees  and  their  heirs,  as  vested  and  not  contingent; 
that,  upon  the  latter  construction,  it  could  not  descend  to  heirs,  though 
they  were  expressly  named.f  So,  in  the  case  of  Doe  o.  Provoost,  (su- 
pra, ch.  42,  s.  51),  the  decision,  that  the  remainder  actually  vested  in  the 
children  of  A,  during  her  life,  was  founded  in  part  at  least  upcHi  the 
consideration,  that  otherwise  it  could  not  descend  to  grandchildren,  and 
thus  the  testator's  intentions  in  their  favor  would  be  defeated.  The 
same  ground  of  decision  is  recognised  in  the  case  of  Wager  o.  Wager, 
(suj^ra,  ch.  42,  s.  53).  So  in  Jackson  v.  Durland,  (supra,  pp.  376-7), 
it  is  said,  ^^  B  had  a  vested  interest  in  possession  on  the  death  of  the 
widow.    B  was  the  object  of  the  testator's  bequest ;  and  he  never 


*  TbnM,  a  life  estate  is  limited  to  A,  with  a  contingent  remainder  to  B  and  his  heir; 
B  dies,  livinff  A,  and  leaves  two  nephewa,  C  and  D,  his  heirs  at  law.  C  dies,  leaying 
children,  and  then  A.  D,  upon  A's  death,  takes  the  whole  estate,  and  O's  ehildien 
nothing. 

t  The  mtamer  of  the  Chief  Justice's  argument  upon  this  point  is  confident,  saieas- 
tic.  almost  scornful.  "  WiU  any  one  sav  UAt  any  thinff  can  descend  to  the  heir,  that 
did  not  Test  in  the  ancestor  ?  So  that,  if  nothing  restea  in  the  trustees,  the  1im^t*t*i?" 
to  them  and  thm  heirs  is  nmuensiadJ* 
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meant  that  the  remainder  should  be  ccmtiogent  until  he  came  of  age^ 
so  that,  if  he  married  in  the  mean  time  and  died,  his  children  could  not 
inherUJ*  And  in  Doe  v.  Penyn,^  BuUer  J.  assigns  as  the  strong 
reason  for  construing  a  remainder  to  be  vested,  if  possible,  that  other- 
wise, where  it  is  limited  to  children,  it  would  not  pass  after  their 
death  to  grandchildren.  The  same  ground  is  recognised  in  Boras- 
ton's  case,  (supra,  p.  375),  and  in  several  others,  which  it  is  needless 
to  enumerate.  I  trust  that  those  cited  will  excuse  me  from  the  charge 
of  presumption,  when  I  express  my  surprise,  that  the  tran$mu$ibilUy 
of  contingent  remainders  by  descent  (to  say  nothing  of  devises)  has 
been  stated  by  so  many  distinguished  writers,  as  a  well  settled  and 
clear  point.  Nor  does  it  seem  to  me,  that  the  conflict  of  authorities  is 
fiilly  reconciled,  by  the  qualification  ordinarily  annexed  to  the  state- 
ment of  this  rule,  viz.  that  such  remainders  descend  '^  where  the  per-* 
ton  to  take  is  certainJ^  It  would  seem  a  self-evident  proposition,  that 
where  the  person  to  take  is  uncertain^  a  remainder  cannot  descend. 
Thus,  where  a  conveyance  is  made  to  A  for  life,  remainder  to  the 
right  heirs  of  B,  this  is  a  contingent  remainder  by  reason  of  the  tmcer^ 
tainty  of  the  person.  In  other  words,  there  is  no  person,  answering 
to  the  description  of  "  heirs  of  B/'  '^  Nemo  est  hsres  viventis."  Un- 
less, therefore,  a  kmd  of  personality  is  given  to  nemo,  it  is  idle  to 
say  that  such  remainder  cannot  descend,  since  the  law  recognises  no 
one  who  can  stand  in  the  capacity  of  ancestor.  Still,  some  of  the 
cases  may  perhaps  be  explained  by  the  circumstance,  that,  although 
the  remainder  was  contingent,  yet  the  person  who  should  take  was 
ascertained;  or,  in  the  language  of  Wilde  J.  in  the  case  of  Clapp  e. 
Stoughton,'  that  there  was  '^  a  vested  right,  subject  to  a  contin^ewyf 
which  was  transmissible  to  heirs,  and  became  vested  in  possession  in 
them  on  the  forfeiture  of  the  estate  "  by  the  prior  tenants.  This  seems 
to  be  substantially  a  repetition  of  Chief  Justice  Willes'  doctrine  already 
refemed  to  (p.  368),  of  a  distinction  between  contingent  remainders 
which  do  vest,  and  contingent  remainders  which  do  not  vest. 


>  3  T.  R.  494-6. 

•  10  Pick.  468.  (supn,  ch.  42,  0.  48). 
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CHAPTER  LI. 


REMAINDERS  IN  NEW  YORK. 


1.  Ezpectftneaeft.  RenuundezBTeitedand 
contingent. 

6.  Fee  upon  a  fee. 

7.  Remainder  after  Mtete  tail. 

6-18.  Remainder  after  estate  for  Hfis  or 
for  yean. 


13.  Remaioder  not  baired  by  dcBtmetion 

of  prior  estate. 

14.  Not  Toid  for  improbability. 

15.  Remainder  to  heiis. 

16.  Contingency  may  abridge  prior  eitate. 

17.  Limitea  application  of  ue  Statute. 


1.  In  New  York,  ea^^ectcmdes  are  divided  into  Jitture  esiaiesy  or 
those  which  are  to  commence  at  a  foture  day,  and  reversions.  A 
future  estate  may  be  limited,  either  without  any  precedent  estate,  or 
after  the  termination  of  such  estate.  In  the  latter  case,  it  may  be 
called  a  remainder^ 

2.  A  remainder  is  defined  to  be  "  an  estate  limited  to  commence  in 
possession  at  a  fiiture  day,  on  the  determination,  by  lapse  of  time  or 
otherwise,  of  a  precedent  estate  created  at  the  same  time."* 

3.  A  vested  remainder  is  when  there  is  a  person  in  behig,  who 
would  have  an  immediate  right  to  the  possession  of  the  lands,  upon 
the  ceasing  of  the  intermediate  or  precedent  estate.  Or  it  is  where 
the  person  is  in  being  and  ascertained,  who  will,  if  he  lives,  have  an 
absolute  and  immediate  right  to  possession,  upon  the  ceasing  or  failure 
of  all  precedent  estates,  provided  the  estate  limited  in  remainder  con- 
tinues ;  or  where  a  remamder  cannot  be  defeated  by  third  persons,  or 
contingent  events,  or  failure  of  the  condition  precedent,  if  the  remain- 
derman lives  and  the  estate  limited  to  him  continues,  till  all  th%  pre- 
cedent estates  are  determined. 

4.  A  remainder  is  contingent,  whilst  the  person  to  whom,  or  the 
event  upon  which,  it  is  limited  to  take  effect,  remains  uncertain.  Or 
it  is,  where  there  are  other  uncertainties  besides  the  remaindermaa's 
living  and  the  continuance  of  his  estate,  though  he  be  living  and  ascer- 
tained at  the  time.  But  a  remainder  is  not  contingent,  where  it  is 
limited  to  a  whole  class  in  being,  though  accompanied  with  a  power 
of  appdntment  to  a  part  of  such  class ;  until  such  appointment  is 
made,  it  vests  in  the  whole.* 

5.  A  remainder  Is  contingent,  where,  before  it  can  take  effect, 
trustees  are  to  make  an  appointment  with  reference  to  moral  charac- 
ter, at  the  time  of  vesting  m  possession.^ 


»  1  N.  T.  Rev.  St  723.  «  Ibid. 

*  Ibid.    Hawley  v.  James,  5  Paige,  318.  *  Ibid. 
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6.  A  contingeiit  remainder  in  fee  may  be  limited  on  a  prior  remain- 
der in  fee,  to  take  effect  in  case  the  first  remainderman  dies  under  age, 
or  upon  any  other  contingency  hj  which  his  estate  may  terminate 
befixe  he  comes  of  age.  So  ^  fee  may  be  limited  upon  a  fee,  upon  a 
contingency,  which  must  happen,  if  at  all,  within  the  period  of  two 
lives  in  being  at  the  creation  of  the  estate.^ 

7.  Remainders  may  be  validly  limited  upon  every  estate  which, 
under  the  English  law,  would  be  adjudged  an  estate  tail.  These  take 
efiect  as  conditional  limitations  upon  a  fee,  and  vest  m  possession  on 
the  death  of  the  prior  tenant,  leavmg  no  issue.' 

8.  No  remainder,  except  a  fee,  can  be  created  upon  an  estate  for 
the  life  of  any  other  person  or  persons  than  the  grantee  or  devisee  of 
such  estate ;  nor  can  a  remainder  be  created  upon  such  estate  in  a 
term  for  years,  unless  it  be  for  the  whole  residue  of  such  term ;  nor  can 
a  remamder  be  made  to  depend  upon  more  than  two  successive  lives 
in  being ;  and  if  more  lives  be  added,  the  remainder  takes  effect  upon 
the  death  of  the  first  two  persons  named.' 

9.  A  contingent  remainder  cannot  be  created  on  a  terra  for  years, 
unless  the  nature  of  the  contingency  is  such,  that  the  remainder  must 
▼est  in  interest  during  not  more  than  two  lives  in  being  at  the  creation 
of  the  remainder,  or  upon  the  termination  thereof.* 

10.  No  estate  for  life  can  be  limited  as  a  remainder  on  an  estate 
for  years,  except  to  a  person  in  being  at  the  creation  of  such  estate.* 

11.  A  fireehold  estate,  as  well  as  a  chattel  real,  (to  which  these 
regulations  equally  apply)  may  be  created  to  commence  in  fuiuro ; 
and  a  life  estate  may  be  created  in  a  term  of  years,  and  a  remainder 
limited  thereon ;  and  a  freehold  or  other  remainder,  either  contingent 
or  vested,  may  be  limited  upon  an  estate  for  years.' 

12.  When  a  remainder  on  a  life  estate  or  a  term  for  years  is  not 
limited  on  a  contingency  defeating  or  avoiding  the  prior  estate,  it  shall 
be  construed  as  intended  to  take  effect  only  on  the  death  of  the  first 
taker,  or  the  natural  expiration  of  the  term.'^ 

13.  No  expectant  estate  shall  be  defeated  or  barred  by  any  aliena- 
tion or  other  act  of  the  prior  tenant,  or  by  any  destruction  of  the  prior 
estate  by  disseisin,  forfeiture,  surrender,  merger  or  otherwise,  unless  in 
some  mode  authorized  by  the  party  who  created  the  estate.' 

14.  No  future  estate,  otherwise  valid,  shall  be  void,  on  the  ground 
of  the  probability  or  improbability  of  the  contmgency  on  which  it  is 
limited  to  take  effect.' 

15.  Where  a  remainder  is  limited  to  the  heirs  or  heirs  of  the  body 
of  a  person  to  whom  a  life  estate  is  given,  the  persons  who,  on  the* 


>  1  R.  St.  7SO-4.  'Ib.7flB.  >  lb.  794. 

4  lb.  •lb.  •  lb. 

»  lb.  795.  'lb.  •  lb.  734. 
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tatninatioB  of  the  life  estate,  are  tbe  h&ss  of  the  tenant  far  life,  take 
as  purcbaseis/ 

16.  A  remainder  may  be  limited  upon  a  OKitingencyy  whidb  ope- 
rates to  abridge  or  defeat  the  prior  estate;  and  sach  remainder  shall 
be  construed  as  a  conditional  limitation.' 

17.  The  provisions  above-named  do  not  affisct  vested  rights,  or  the 
construction  of  deeds  or  instruments,  which  took  eflbct  prior  to  January 
1,  1830.» 

18.  Upon  a  devise  to  A  ibr  fifty  years,  as  an  absolute  term,  remam- 
der  to  B  for  life  if  he  should  marry  C,  remamder  to  the  children  of 
such  marriage;  the  remamder  to  B  is  contingent,  but  cannot  vest 
after  his  death,  and  fails  by  that  event  if  it  happen  within  the  term. 
The  ultimate  remainder  must  vest,  if  ever,  within  the  period  of  one 
life  in  bemg  at  the  testator's  death.  The  first  child  would,  upon  its 
birth,  take  a  vested  mterest  m  the  ultimate  remainder  in  fee,  subject 
to  open  and  let  in  after-bom  children/* 


CHAPTER  LU. 


REVERSION. 


1.  DefiBitiott  and  principle  of  tin  ettate* 

3.  An  incoiporeal  nereditameat 

4.  After  conditional  fee,  &c. 

5.  After  base  fee. 

6.  After  estate  for  yean. 

7.  May   belong   to  a  particular   tenant, 

idio  underlets, 
a  Creafted  by  act  ofUw. 
9.  Subject  to  same  roles  with  estates  in 

possession. 


10.  Actions  by  nvexrioner  for  fnjii 

the  land. 

21.  Rights  of  reTersioner  in  case  of  ad- 
Terse  possession. 

S7.  Reversiony  how  ftr  liable  for  debts. 

34.  Transfer  of  reversion — when  set  aside. 

45.  MiscellaneoQs  provisions. 


1.  A  REVERSION  is  either  the  residue  of  an  estate  left  in  a  grantor, 
to  commence  in  possession  after  the  termination  of  some  particular 
estate  which  he  has  conveyed ;  or  the  residue  of  an  estate  which 
descends  to  heirs,  subject  to  some  particular  devise,  or  some  temporaiy 
interest  created  hj  act  of  law.    Thus,  if  the  own^  in  fee  grant  an 


M  R  8t  724.  «  lb.  725.  »  1  N.  T.  Rev.  St  750. 

*  Marsellis  v.  ThaBumer,  8  Paife,  35.    Hawley  «.  James,  4  Kent,  361  n. 

*  New  York  is  almost  alone  in  legislation  upon  the  subject  of  remainders.  In  Ifis- 
nssippi,  an  act  provides  that  no  remainder  shaU  be  afiected  by  an  alienation,  or  nnita 
with  the  inhentance,  of  the  particular  estate  (Miasi.  Rev.  C.  458).  This  is  the  only 
statutory  provision  that  I  have  been  able  to  find  on  the  subject,  which  se«ina  to  ieqaiie 
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istate  far  hfo,  the  reT6i8i<m  of  the  fee  is,  without  any  special  reserva- 
tion, rested  in  him  by  act  of  law.  So,  if  an  owner  in  fee  devise  an 
estate  to  oae  for  life,  or  if  the  owner's  wkiow  is  endowed  firom  Us  land, 
his  heirs  are  owners  of  the  reversion. 

3.  This  estate  is  founded  upon  the  principle,  that  where  the  owner 
of  land  creates  a  limited  or  particular  estate  therein,  he  retains  all  the 
interest  in  the  land,  which  he  has  not  expressly  parted  with.  Thus, 
if  one  convey  to  A,  remainder  to  B,  with  anv  number  of  remainders 
over,  less  than  a  fee ;  he  retains  the  fee  himself  as  a  reversion. 

3.  A  reversion  is  said  to  be  an  tncorporecd  hereditament,  and  there- 
fore, in  England,  may  be  conveyed  by  grant,  without  livery  of  s^in. 
The  more  usual  method  of  transfer  is  a  lease  and  release  or  bargain 
and  sale.^ 

4.  At  common  law,  where  a  man  conveyed  a  conditional  fee,  no 
reversion  or  actual  estate  remained  in  him,  but  the  grantee  took  the 
entire  estate,  leaving  only  k  possibility  of  reverter  in  the  grantor,  upon 
failure  of  the  condition.  But  it  is  now  settled^  though  once  doubted, 
that  an  estate  taii  is  a  particidar  estate,  carved  out  of  the  fee  simple, 
and  leaves  a  revendon  in  the  grantor.' 

5.  No  reversion  remains  upon  abase  or  qualified  fee ;  because  no 
valid  remainder  can  be  limited  upon  such  estate. 

6.  It  is  said,  that  where  the  owner  m  fee  makes  a  lease  for  years, 
he  has  no  reversion  till  the  lessee  enters,  upon  the  ground  that  before 
entiy  the  lessee  does  not  complete  his  estate.  But  when  an  estate 
for  years  is  created  by  any  conveyance  deriving  effect  fix>m  the  Statute 
of  Uses,  as  the  lessee  immediately  has  the  legal  possession,  a  reversion 
immediately  vests  in  the  lessor.  This  subject  ha^  been  already  con- 
sidered under  the  title  o(  Estate  for  Years  (p.  120).' 

7.  Where  one,  having  a  limited  or  particular  interest  m  land, 
conveys  to  another  a  smaller  interest  than  his  own,  he  thereby  acquires 
a  reversbn  to  himself.  Thus,  where  tenant  in  tail  leases  for  life,  or  a 
tenant  for  ninety-nine  years,  for  this  period,  1^  one  day,  he  becomes 
a  reversioner.  So,  in  England,  where  land  is  taken  by  the  legal 
process  of  elegit^  &c.,  to  t^  held  by  the  creditor  till  his  debt  is  sat- 
isfied, the  debtor  has  a  reversion.^ 

8.  A  reversion  is  never  created  by  deed  or  writing,  or  by  act  of 
party 9  but,  always  arises  fiom  construction  of  law.  And  where  an 
estate  is  expressly  limited,  though  under  the*  name  oi  remainder^  m  the 
same  way  in  which  it  would  pass  by  law  as  a  reversion ;  it  will  be 
construed  as  the  latter,  not  the  former,  interest.  Thus,  if  one  conveys 
for  life  or  in  tail,  remainder  to  his  oum  right  heirs ;  he  still  retains  the 
reversion  in  fee.  So,  if  one  conveys  in  fee,  to  the  use  of  himself  for 
life,  then  to  the  use  of  A  in  tail,  then  to  the  use  of  hb  own  right  heirs, 


1  4  Kent,  334  aad  n.  *  Plow.  348.    Lit  0. 18,  l&. 

*  Co.  Lit  46  b.    S  Cruise,  300.  «  Co.  Lit.  22  b. 
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a  reversion  in  fee  remains  in  him  by  way  of  resulting  use**     (See  p. 
367). 

9.  A  reversion,  like  a  vested  remainder,  though  not  to  take  eflbct 
in  possession  in  prtssenii,  but  only  in  JiUwroy  is  still  an  immediate 
fixed  right  of  fiiture  enjoyment ;  and  subject  to  most  of  the  rights  and 
liabilities  mcident  to  estates  in  possession.  .  Hence,  many  of  the  fol- 
lowing remarks  may  be  regarded  as  aUke  applicable  to  reversions  and 
to  vested  remainders.    ^ 

10.  A  reversioner  may  maintain  an  action  for  any  injury  done  to 
the  inheritance.  Thus,  where- an  action  was  brought  by  a  reversioner 
for  obstructing  his  lights,  Lord  Mansfield  held,  that  the  tenant  might 
sue,  and  the  reversioner  also,  as  the  injury  would  afi^t  the  price  of 
•the  estate,  if  the  latter  should  be  disposed  to  sell  it.' 

11.  So,  one  having  a  reversionary  interest  in  real  property,  may 
maintain  an  action  against  one  who  wrongfiiUy  removes  fixtnres 
therefrom. 

12.  A,  being  the  owner  of  a  factory  and  the  machinery  in  it,  gave 
bond  to  B,  to  convey  them  to  him,  on  payment  of  certain  notes,  given 
by  B  for  the  price  ;  B  to  have  possession  of  the  property  until  be 
fiiiled  to  pay  the  notes  at  maturity.  Possession  was  delivered  accord- 
ingly. Before  maturity  of  the  first  note,  a  creditor  of  B  attached  the 
machinery,  and  the  officer  removed- it,  having  notice  of  A's  title,  and 
afterwards  sold  it  upon  execution.  A  brings  an  action  against  the 
officer,  declaring  both  in  trover  and  in  case.  Held,  although,  if  B 
had  himself  removed  and  sold  the  machinery,  this  might  have  been 
regarded  as  so  putting  an  end  to  the  contract,  and  revesting  the  pos- 
session in  A,  as  to  justify  an  action  of  trover  against  the  purchaser ; 
yet  the  attachment,  made  by  the  creditors  of  B,  being  in  inmium, 
might  not  have  the  s^me  effect :  but  that  the  action  of  trespass  on  the 
case  was  clearly  sustainable.' 

13.  In  this  case,  the  amount  of  damages  recovered  was  three  times 
the  sum  for  which  the  property  was  sold  by  the  officer.  Held,  the 
verdict  should  not  be  set  aside  for  excessive  damages.^ 

14.  Where,  as  is  the  case  in  New  York,  a  statute  gives  to  a  re- 
versioner or  remainderman  "  an  action  of  waste  or  tretpassy  notwith- 
standing any  intervening  estate  for  life  or  years ;"  this  does  not 
authorize  a  plaintiff  to  bring  either  of  these  actions  at  his  election,  but 
merely  to  bring  that  form  of  action  which  is  appropriate  to  the  par- 
ticular case  that  occurs-^that  is,  waste  against  the  tenant  himself,  and 
trespass  against  a  stranger.^ 

15.  A  reversioner  may  bring  an  action  on  the  case  th  nature  of 
waste  against  a  stranger,  for  ploughing  up  his  ground  and  carrying 
away  the  turf  thus  obtained.     Unlike  a  bare  wrongful  entry  on  land. 


^  Co.  Lit.  S3  b.  >  Jesier  v.  Gifibrd,  4  Burr.  9141. 

'  A;^er  v.  BarUett,  9  Pick.  156  «  lb. 

*  Ltvuigston  «.  HajTWoody  11  John.  429. 

Digitized  by  VjOOQ IC 


Chap.LtI.]  BeversiM.  481 

or  mere  outrage  on  the  possession  of  the  tenant,  for  which  be  might  be 
compensated  in  the  action  of  trespass,  these  are  permanent  injuries, 
and  entide  the  reversioner  to  damages.  And  these  damages  he  is 
not  bound  to  recover  ftom  the  tenant,  but  may  have  hb  action  against 
the  wrong-doer  himsdifJ 

16.  For  acts  which  merely  affect  injuriously  the  pouessian  *of  the 
knd,  a  reversioner  can  maintain  no  action.**  Hence  the  declaration,  in 
an  action  brought  by  a  reversioner,  must  eiti^er  expressly  allege  the 
act  to  have  been  done  to  the  bjury  of  his  reversion,  or  must  state  an 
injury  of  such  permanent  nature  as  to  be  necessarily  prejudicial  to  the 
reversion.  Therefore,  where  the  plaintiff  declared  as  reversioner  of 
a  yard  and  part  of  a  wall  occupied  by  his  tenant,  and  that  the  de* 
fendant  placed  on  said  part  of  the  wall  quantities  of  bricks  and  mortar, 
and  thereby  raised  it  to  a  greater  height  than  before,  and  placed  pieces 
of  timber  on  the  wall,  overhanging  the  yard,  by  which  the  plaintiff 
during  all  the  time  lost  the  use  of  said  part  of  the  wall,  and  also  by 
means  of  the  timber,  &c.  overhanging  the  wall,  quantities  of  rain  and 
moisture  flowed  from  the  wall  upon  the  yard,  and  thereby  the  yard 
and  said  part  of  the  wall  have  been  injured,  without  stating  that  his 
reversion  was  injured ;  the  judgment  was  arrested  after  verdict.* 

17.  Where,  by  virtue  of  special  provisions  in  a  lease,  the  lessee  has 
the  right  to  do  certain  acts  in  relation  to  the  land,  which  would  oth** 
erwise  be  a  ground  of  action  against  him  by  the  lessor,  it  seems  the 
lessor  can  maintain  no  action  against  a  stranger  for  doing  such  acts,  or 
at  most  can  recover  only  nominal  damages.* 

18.  A  demised  land  to  B  for  years  at  an  annual  rent,  with  liberty 
to  dig  half  an  acre  of  brick  earth  annually.  B  covenanted  that  he 
would  not  dig  more  ;  or,  if  he  did,  that  he  would  pay  a  certain  in* 
creased  rent,  being  after  the  same  rate  that  the  whole  brick  earth  was 
0old  for.  A  stranger  dug  and  took  away  brick  earth,  and  the  lessee 
brought  trespass,  and  recovered  full  damages  against  him.  Held,  B 
was  entitled  to  retain  the  whole  damages.  Chief  Justice  Mansfield 
remariced,  that  the  terms  of  the  lease  gave  the  lessee  the  same  right  as 
the  lessor,  a  right  to  dig  and  sell  the  brick  earth.  The  lease  amounted 
to  an  absolute  sale  of  the  whole  brick  earth,  though  the  tenant  was 
not  to  pay  for  the  whole,  unless  he  used  it.  The  lessor  could  take 
none  of  it.  For  all  that  he  took,  the  lessee  might  recover  full  damages* 
And  the  lessor  could  not,  it  seems,  have  an  action  of  waste  against  the 
lessee,  but  might  sue  him  upon  the  covenant,  as  if  the  brick  earth  had 
been  expressly  sold,  it  having  been  taken  with  the  lessee's  knowledge. 
He  proceeds  to  remark,  it  is  not  necessary  to  prejudge  the  question, 
whether  the  lessor  can  sue  in  this  case.    But  I  have  great  difficulty 


1  Randall  v.  CleaTelaad,  6  Conn.  326. 
«  Jackson  v.  Peaked,  1  M.  &  S  234. 
*  AttenmU  v.  SteTens,  1  Taunt.  188. 

^  They  do  not  atand  in  the  relation  of  prine^al  and  agent.    Stark  v.  Miller,  3 
470. 
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m  finding  out  how  the  lessor  can  be  injured.  If  he  has  any  right,  it 
must  be  for  mere  nominal  damages.  Heath  J.  remarked,  that  the 
lessor  could  not  recover  damages  for  the  removal  of  the  soil,  lor  that 
is  sold  to  another ;  but  only  for  any  damage  possibly  done  to  the 
mheritance,  if  such  there  be,  in  the  manner  of  the  excavaticHi* 
Ghambre  J.  dissented,  oik  the  ground  that  the  right  of  the  lessee  was 
executory  merely ;  that  he  acquired  no  freehold  in  the  soil,  till  he 
himself  elected  to  become  a  purchaser  of  it ;  and  till  such  election,  he 
bad  a  mere  possessory  right,  his  interest  being  the  difference  between 
the  value  of  the  earth  taken  by  the  defendant,  and  the  price  that  the 
lessee  must  have  paid  for  it  if  he  had  tak^  it  himself,  and  all  the  re- 
maining  interest  bemg  in  the  reversioner,  who  might  bring  an  action 
on  the  case  against  the  wrong-doer. 

19.  Whare  a  third  person  does  acts  which  are  in  their  nature  pep* 
manently  injurious  to  the  estate,  as,  for  instance,  by  cuttmg  down 
trees,  but  by  the  license  of  the  lessee ;  he  is  not  a  stranger ^  within  the 
meaning  of  the  New  York  Statute,  which  gives  to  a  reversioner,  be. 
an  action  of  trespass  for  an  injury  to  his  estate  done  by  stmng^rs. 
The  mere  want  of  privity  of  contract  between  the  wrong-doer  and 
the  lessor,  does  not  constitute  the  former  a  stranger ;  because  thb  con- 
struction would  authorize  an  action  against  every  servant  or  lalxxer, 
in  the  employment  of  a  tenant,  who  should  do  an  act  injurious  to  die 
lessor.  The  general  rule  is,  that  in  a  case  of  thb  kind,  both  the  lessor 
and  lessee  may  bring  their  respective  actions ;  but  in  this  instance  the 
former  could  not  sue,  having  expressly  authorized  the  act.  The  les- 
see would  be  answerable  in  an  acrion  of  waste.  Every  act  that  would 
be  a  trespass  in  a  stranger,  is  not  necessarily  waste  in  the  t^iant.  If 
the  servant  of  the  tenant  were  liable  in  trespass  to  the  lessor,  he  might 
sometimes  be  made  liable  for  acts  which  the  lessee  might  do  with  im- 
punity. He  must  therefore  be  allowed  to  make  the  same  defence, 
which  the  lessee  could  make  to  an  action  of  waste.  The  difficulty 
which  would  inevitably  result  from  treating  such  person  as  a  stranger, 
could  not  be  avoided  without  confounding  the  actions  of  trespass  and 
waste.^ 

SO.  But  it  has  been  held  in  New  Hampshire,  that  an  action  on  the 
oose  for  waste  lies  in  favor  of  a  reversioner  against  a  third  person,  who 
has  cut  timber  upcm  the  land  by  virtue  of  a  sale  to  him  by  the  lessee; 
the  title  of  the  trees,  when  cut,  in  all  cases  remaining  in  the  levef^ 
sioner ;  and  the  tenant  being  empowered  to  cut  and  use  them  for  spe- 
cific purposes  only,  but  not  to  sell  them.' 

21.  A  remainderman  or  reversioner,  not  having  a^y  right  to  imme- 
diate possession  of  the  land,  cannot  lose  his  title  by  means  of  a  dis- 
seisin, or  adverse  possession  by  a  stranger.  He  either  cannot,  (nt,  if 
he  can,  is  not  bound  to,  enter  during  ^e  particular  estate,  to  defeat 
the  wrongful  title. 

>  liYingrton  v.  Mott,  9  Wend.  605.  •  Elliot  v.  8mtth,  3  N.  H.  430. 
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S2.  Judge  Kent  thus  states  the  la^  upon  this  point.  Ndtber  a 
descent  cast,  not  the  Statute  of  Lumtadons,  v/iil  affect  a  rigbt,  if  a 
particular  estate  exbted  at  the  time  of  the  disseisin,  or  when  the 
advene  possession  began  ;  because  a  right  of  entry  in  the  remainder- 
man cannot  exist  during  the  existence  of  the  particular  estate ;  and 
the  laches  of  a  tenant  for  life  will  not  affect  the  party  entitled.  Ad 
entiy,  to  avoid  the  Statute,  must  be  an  entry  far  the  purpose  of  takisig 
possession ;  and  such  an  entry  cannot  be  made  during  the  existence 
of  the  Hfe  estate.' 

23.  So  it  is  said,  that  where  there  is  a  right  to  cwrtesy  in  land  ie* 
flcended,  no  right  of  entry  descends  to,  or  can  vest  in,  the  heir,  during 
the  oontinuaBce  of  that  estate.' 

24.  The  Statute  does  not  run  against  reversioners,  he.  during  the 
eontinoance  of  the  particular  estate,  even  though  the  latter  £d  not 
exist  at  the  time  the  dissebin  took  place;  provided  it  was  imme* 
diatelj  preceded  by  disabilities,  such  as  infancy^  &c.,  which  pie* 
▼ented  a  legal  entiy.  The  subject  of  disabili^  will  be  conndcied 
heieafier**'*^ 

25.  A  tenant  for  life  was  dissosed,  and  the  disseisor,  and  thooe 
claiming  under  him  by  two  successive  descants,  visibly  occujned  the 
land  for  forty  yean.  Held,  upon  the  death  of  the  tenant  for  life,  the 
levenioner  might  still  assert  his  title  to  the  land.^ 

26.  In  Massachusetts,  although,  as  in  New  York,  a  reveni«mer, 
&c*  b  not  honmd  to  enter  during  the  continuance  olf  the  paitienlar 
estate ;  the  language  of  the  Court  implies,  that  he  may  enter.  Thus, 
m  a  case  of  alleged  forfeiture  by  the  particular  tenant,  Judge  Wilde 
remarks, — ^^  as  to  the  objeetion  of  forfeiture,  it  is  sufficient  to  remark, 
diat  the  demandants  do  not  claim  a  right  of  entry  arising  from  for- 
feiture. K  a  fixfdture  were  incurred,  they  were  not  bound  to  enter ; 
and  if  the  right  to  enter  for  that  cause  is  now  barred  by  the  Statute  of 
limitations,  this  does  not  hSecX  the  right  of  entry,  arising  afterwards, 
on  the  death  of  tenant  for  life.  If  there  be  two  rights  of  entry,  one 
niay  be  lost  without  impairing  the  oth@r."  * 

27.  In  England,  a  revenion,  expectant  upon  an  estate  for  yean,  is 
present  assets  for  payment  of  debts.  Thus,  it  is  now  settled,  though 
there  are  old  precedents  to  the  contrary,  that  an  heir  holding  such  rever-> 
sion  cannot  plead  the  estate  for  yean  in  delay  of  execution,  upcMi  a 
suit  agamst  him  on  his  ancestor's  bond,  but  must  confess  assets.  The 
grounds  of  this  doctrine  are,  that  an  estate  for  yean,  at  common  law, 
was  an  mterest  not  recognised  by  the  law ;  and  that,  although  an 


1  Jaekioa  v.  Sehoonraaker,  4  John.  402. 

*  JackflOD  V.  8ellick,  8  John.  2G9.  *  Jackson  e.  Johnion,  5  Cow.  74. 
4  Wallingford  «.  Heorl,  15  MaM.  471. 

»  Stevens  v.  Winihip,  1  Pick.  337. 
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execution  may  issue  up(»  the  judgmeDt  against  the  heir,  yet  the  leasee 
may  defend  against  an  ejectment  by  the  title  of  his  lease.^ 

28.  A  reveision,  expectant  upon  an  estate  for  life,  is  quan  ostetM* 
The  heir  of  such  reversioner  may  plead  specially  the  bterreoin^ 
estate,  but  the  plaintiff  may  take  judgment  of  it  quando  aotiderit* 

39.  The  question,  how  far  a  reversion  in  the  hands  of  heire  is  re- 
garded as  an  actual  estate,  with  respect  to  its  liability  for  debts  as  well 
as  m  other  respects,  will  be  considered  hereafter  under  the  title  g£ 
Deicent*  A  single  case  only,  and  a  few  general  observations  upon 
the  subject,  will  be  here  given. 

30.  A  devise  was  made  to  one  for  life,  afterwards  the  estate  to  be 
distributed  as  if  no  devise  bad  been  made.  A,  one  of  the  hein  of  the 
testator,  dies  during  the  continuance  of  the  life  estate.  The  question 
arose,  whether  A's  heir,  after  the  life  estate  was  determined,  inherited 
to  his  father  or  to  his  grandfather,  the  testator,  and  whether  A's  debts 
were  upon  his  death  to  be  paid  'from  this  reversion,  now  become 
possession.  Held,  at  common  law,  A  had  a  share  of  the  reversion, 
and  might  aliene  it,  or,  by  an  obligation  binding  his  heirsy  might  render 
the  estate  assets  in  their  hands.  So,  if  judgment  should  be  rendered 
against  him  before  his  deatii,  execution  might  issue  agiunst  the  estate 
afler  hb  death.  But  still,  none  of  these  things  havmg  taken  place,  on 
the  determination  of  the  life  estate,  A's  son  takes  as  heir  of  the  testa- 
tor, and  not  as  heir  of  A.  Therefore,  by  the  common  law  rule,  the 
reveraion  would  not  be  liable  for  A's  debts ;  but  by  Statute  1783,  c. 
86,  and  following  acts,  reversicms  are  made  liable  in  Massachusetts  for 
debts,  under  the  general  denomination  of  real  estate.  Hence  the  ad- 
ministrator of  A  might  take  the  estate  as  assets.* 

81.  A  very  important,  perhaps  the  leading  American  case,  upon 
thb  subject,  is  that  of  Cook  v.  Hammond,*  .in  the  United  States  Cir- 
cuit Court.  In  the  course  of  hb  learned  and  able  opinion,  Judge 
Story  makes  the  following  general  remarks.' 

83.  Where  the  estate  descended  is  a  present  estate  in  fee,  no  person 
can  inherit  who  cannot,  at  the  time  of  the  descent  cast,  make  hims^ 
heir  of  the  person  last  in  the  actual  seisin  thereof;  that  is,  as  the  <dd 
law  states  it,  teuinafadt  sHpkem,  But  of  estates  in  expectancy,  as 
reversions  and  remainders,  there  can  be  no  actual  seisin  during  the 
existence  of  the  particular  estate  of  freehold  ;  and,  consequently,  there 
cannot  be  any  mesne  actual  seisin,  which  of  itself  shall  turn  the 
descent,  so  as  to  make  any  mesne  reversioner  or  remainderman  a  new 
stock  of  descent,  whereby  his  heir,  who  is  not  the  heir  of  the  jpersoo 
last  actually  seised  of  the  estate,  may  inherit.    The  rule,  theretore,  as 
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to  reTarsions  and  romaiodto  expeetaat  uftoo  estates  in  freehold  is, 
that  unless  something  is  done  to  intercept  the  descent,  they  pass, 
^hen  the  particular  estate  falls  in,  to  the  person  who  can  then  make 
faimself  heir  of  the  original  donor,  who  was  seised  in  fee  and  created 
the -particular  estate,  or,  if  it  be  an  estate  by  purchase,  the  heir  of  him 
who  was  the  first  purchaser  of  such  reversion  or  remainder*  But 
while  the  estate  is  thus  in  expectancy,  the  mesne  heir  in  whom  the 
levevnott  or  remainder  vests,  may  do  acts,  .which  the  law  deems 
€<puvalent  to  -an  actual  seisin,  and  which  will  change  the  course  of  the 
descent,  and  make  a  new  stock.  Thus  he  may,  by  a  grant  or  devise 
<^  it,  or  chax^ge  upon  it,  appropriate  it  to  himself,  and  change  the 
course  of  the  descent.  In  like  manner  it  may  be  taken  in  execution 
for  bis  debt  during  his  life,  and  this  in  the  same  manner  intercepts  the 
descents.  But  if  no  such  acts  be  done,  the  rule  above  stated  prevaib, 
and  the  heir  of  the  donor  shall  take  the  estate,  though  he  be  not  heir 
of  the  reversbn^:s,  be.  Thus,  iff  case  of  an  estate  in  dower  or  by 
the  curtesy,  after  the  death  of  the  last  owner  in  fee,  the  heir  takes 
only  a  reversion.  But  it  is  a  misnomer  to  call  it  a  case  of  suspended 
deMnt ;  for  the  reversion  descends  and  vests  absolutely  in  the  heir ; 
he  may  sell  it,  incumber  it,  devise  it;  and  it  is  subject  to  execution  as 
part  of  his  proper^  during  his  life. 

.  38.  A  reversion  expectant  on  an  estate  tail  is  said  not  to  be  assets 
durmg  the  contmuance  of  the  latter,  being  deemed  of  no  value,  by 
reason  of  the  power  of  the  tenant  to  bar  the  entailment  by  a  common 
reeovery*     But  such  reversion  is  assets,  when  it  falls  into  possession.^ 

34.  In  regard  to  coptracts  and  conveyances  made  by  those  holding 
expectant  interests,  the  law,  regarding  them  as  from  the  nature  of  their 
estates  peculiarly  liable  to  imposition,  has  established  peculiar  rules 
for  their  pfratection.  An  heir  has,  in  strictnesfjs,  neither  a  reversion  nor 
remainder,  (except  in  case  of  a  contingent  remainder,  limited  expressly 
to  the  heirs  of  one  living ;  and  to  this  the  rules  in  question  are  not  ap« 
pUcable,  because  a  contingent  remainder  cannot  be  conveyed).  He 
has  a  mere  expectmncif,  wholly  subject  to  the  disposition  of  his  an- 
ceskoT.  But  inasmuch  as  all  expectant  interests,  with  respect  to  the 
principle  now  to  be  considered,  stand  upon  scribstantially  the  same 
foundation  ;  it  seems  not  inappropriate  to  present  a  general  view  of 
the.  subject  under  the  present  title. 

35.  The  general  principles  of  law  upon  this  subject  are  thus  stated 
l^  Parsons  Ch.  J.,  m  the  case  of  Boynton  v.  Hubbard.*  When  an 
heir  gives  a  bond,  on  receiving  a  sum  of  money, 'to  pay  a  larger  sum, 
exceeding  legal  interest,  upon  the  death  of  his  ancestor,  if  the  heir 
shall  be  then  living ;  if  there  is  only  a  reasonable  indemnity  for  the 
hazard,  it  may  be  enforced  at  law.  Butj  if  bis  necessities  are  taken 
advantage  o^  he  is  relieved  as  against  an  unconscionable  bargain,  on 
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payment  of  principal  asd  interest.  So  when  one,  lm?ing  a  revenkm 
or  remainder,  contracts  to  sell  it,  on  beeomiag  possession,  for  oiooey 
paid  at  the  time  of  the  bargain,  a  similar  role  is.  adopted.  Here  there 
may  be  a  computation  pf  the  risk,  as  involved  in  the  continuance  of 
the  preceding  estate ;  and  the  bargain,  like  that  before  mentioned, 
may  be  relieved  against  if  QBCCKiscionaUe.  If  the  reversion  or  re- 
mainder be  actually  conveyed,  Equity  alone  can  give  relief,  unless 
there  were  absolute  fraud.  But  a  contract,  made  by  aaheir,  to  convey 
on  the  death  of  his  ancestor,  living  the  heir,  a  certain  undivided  part 
of  what  shall  come  to  the  heir  by  descent,,  distribution  or  devise,  is  a 
fraud  upon  the  ancestor,  productive  of  public  mischief,  and  moreover 
'in  the  nature  of  a  toager,  without  furnishing  any  means  of  computing 
the  risks,  8&c.  as  to  the  amount  of  property  and  the  value  of  the  in- 
heritance, and  is  therefore  void  both  in  law  and  Equity. 

36.  It  has  been  since  held,  however,  in  the  same  State,  that  sueh  a 
contract  is  valid,  if  made  with  the  ancestor's  consent,  for  a  valuable 
consideration,  and  without  imposition  upon  the  heir.' 

87.  Relief  has  been  constantly  gmnted  in  Equity,  in  what  are  ealled 
ceding  bargains^  with  heirs,'  and,  in  modem  times,  reyersbneis  and 
expectants,  b  the  life  of  their  parents  or  other  ancestors,  or  during  the 
continuance  of  prior,  particular  estates.  Many  and  indeed  most  of 
the  cases  have  been  compounded  of  all  or  every  species  of  fraud ; 
there  being  sometimes  proof  of  actual  fraud,  which  is  always  dectave. 
There  is  always  fraud  presinned.or  mferred  from,  the  circumstances  or 
conditions  of  the  parties  contracting ;  weakness  on  one  side,  usury  qd 
the  other,  or  extortion  or  advantage  taken  of  that  weakness.  Gene- 
rally, there  has  been  deceit  upon  third  persons ;  the  father,  or  other 
ancestor  has  been  kept  in  the  daric,  and  thereby  misled,  and  sedueed 
to  leave  his  estate,  not  to  his  heir  or  family,  but  to  a  set  of  artful  per- 
sons, who  have  divided  the  spoil  beforehand.  The  doctrine  b  founded, 
in  part,  upon  the  policy  of  maintaining  parratal  and  quasi  parental 
authority,  and  preventing  the  waste  of  family  estates;  as  well  as  to 
guard  distress  and  improvidence  against  calculating  rapacity.  Equity 
treats  parties  in  this  situation  almost  like  mfcmis,  incapable  of  contract- 
ing ;  and,  although  formeriy  undue  advantage  must  be  shown  to  have 
been  taken,  it  now  requires  the  purchaser  to  make  goad  the  bargain^ 
that  is,  not  merely  to  show  the  absence  of  fraud,  but  payment  of  a  full 
consideration.  The  Court  will  relieve,  upon  the  general  principle  of 
mischief  to  the  publib,  without  requiring  any  particular  evidence  of 
imposition,  unless  the  contract  is  shown  to  be  above  all  exception. 
Years  do  pot  seem  to  make  much  difference  in  the  ease  of  expectant 
heirs ;  since  the  aim  of  the  rule  i^  principally  to  prevent  imposition 
upon  ancestors.  And  the  same  rule  applies,  it  seems,  to  reversion's 
and  remaindermen)  if  nepessitous,  distressed  and  embarrassed. 


»  8  Pick.  480. 
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88»  The  poliey  of  this. rule  has  been  qaesdoned,  and  it  has  beea 
thought  to  have  the  effect  of  thiowiog  necessitous  owners  of  expect- 
ancies into  the  hands  of  those  who  are  likely  to  take  advantage  of 
their  situation ;  for  no  one  can  securely  deal  ^oth  them.  It  has  also 
been  doubted  whether  the  rule  is  strictly  applicable,  unless  a  rever*- 
sioner  also  combines  the  character  of  heir.  But  the  weight  of  author* 
ity  seems  to  negative  any  such  restriction  or  limitation. 

39.  The  rule  above  referred  to,  being  founded  in  part  at  least,  in 
Ae  case. of  heirs,  upon  the  ground  of  impositbn  practised  on  the 
ancestor,  is  inapplicable,  as  has  been  seen  {s.  36),  where  the  trans- 
action was  known  and  not  objected  to  by  him  ;  and  a  fortiori  if  he 
expressly  sanction  or  adopt  it,  or  the  heir  is  of  mature  age.  It  seems 
there  is  the  same  exception  to  the  rule,  where  the  party  is  a  rever- 
sioner, &c.,  and  the  bargain  is  known  and  not  objected  to  by  the 
prior  tenant.' 

40.  Another  reason  of  the  rule  creates  another  exception  to  it; 
namdy,  where  the  party  is  not  dealing  under  the  pressure  of  neces- 
sity. But,  it  seems,  the  rule  is  applicable,  if  either  of  the  reasons 
on  which  it  is  founded  exist ;  and  it  is  not  necessary  that  both  should 
concur.' 

41.  If  the  heir  is  dealing  substantially  for  his  expectations,  although 
for  a  present  obligation  also,  which  it  is  hardly  possible  that  he  should 
discharge,  or  throwing  in  a  present  possession  worth  but  a  small  pro- 
portion of  the  whole.  Equity  ^dll  interpose ;  as  where  the  heir  received 
an  annuity  worth  about  one  sixth  of  the  value  of  the  reversion,*  though 
an  mterest  in  possession,  amounting  to  £99  a  year,  was  included  in 
the  sale.' 

42.  The  rule  in  question,  perhaps,  is  not  applicable,  where  there  is 
a  fair  though  secret  agreement  among  heirs  themselves  to  share 
equally,  and  thus  to  cut  off  all  attempts  to  overreach  each  other,  and 
to  prevent  all  exertions  of  undue  mfluence.^ 

43.  In  relation  to  the  contracts  of  heirs,. &c.  respecting  their  future 
estates,  as  they  are  not  void,  but  only  voidable ;  in  general,  any  con- 
firmation of  them,  after  the  party  oomes  in  possession,  and  the  former 
unfair  inducement  has  ceased,  will  render  them  valid.  But  it  will  be 
otherwise,  if  the  former  pressure  or  necessity  still  continues,  or  if  the 
party  acts  under  the  belief  that  the  original  contract  is  binding  upon 
him.  It  has  been  held  in  some  cases,  that  if  the  contract  is  ittegal  or 
unarious,  it  is  absolutely  void,  and  not  susceptible  of  confirmation.* 

44.  If  the  heir  or  other  expectant,  after  being  restored  to  his  legal 
capacity,  becomes  opposed  to  the  other  party,  and  does  any  act,  by 
which  the  rights  or  property  of  the  latter  are  injuriously  affected  ;  upon 


>  King  V.  Hamlet,  2  Mv.  &  K.  473-4.  *  lb.    4  Sim.  18S. 
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the  principle,  which  forbids  a  party  to  repudiate  a  deaSng,  and  at  the 
same  time  to  avail  himself  fully  of  all  the  rights  and  powers  resulting 
therefrom.;  the  heir,  &c.  will  not  be  allowed  to  rescind  the  bargain. 
Soy  if  he  dispose  of  the  considerati(»i  received  fiur  his  revereionary  in- 
teresty  in  such  way  that  it  can  never  be  restored  to  the  other  party  in 
its  original  condition ;  he  will  not  be  allowed  to  rescind,  unless  he  can 
show,  that  this  disposition  was  made  under  a  continuance  of  the 
original  pressure/ 

45.  In  Maryland,  the  Chancellor  may,  after  notice,  cnrder  a  sale  of 
lands  in  the  State  belonging  to  any  minor  who  resides  out  of  the 
United  States,  or  of  any  remainder  or  reversion  dependent  thereon,  Sot 
payment  of  his  debts.  A  subsequent  act  provides  for  the  sale  of  any 
reversion  belonging  to  a  minor,  dependent  gpon  a  life  estate,  and  that, 
upon  the  assent  of  the  tenant  for  life,  the  annual  interest  or  a  suitable 
part  thereof  shall  be  paid  him  for  his  life.' 

46.  In  Maryland,  it  was  formerly  the  practice  to  assess  taxes  upon 
land  held  by  an  estate  for  life,  equally,  half  and  half,  upon  the  par- 
ticular tenant  and  the  reversioner  in  fee.  But  a  statute  provides  that 
the  whole  shall  be  assessed  upon  the  former  as  if  he  owned  the  fee.' 

47.  In  New  Jersey,  Michigan,  Mississippi  and  New  York,  it  is 
provided,  that  a  reversioner,  be.  may  be  admitted  to  defend  a  suit 
brought  against  the  tenant  for  life  at  any  time  before  judgment ;  and 
that  the  former  shall  not  be  prejudiced  by  any  default,  surrender  or 
giving  up  of  the  land  by  die  latter.* 

48.  In  New  York,  a  process  is  provided,  by  which  reversioners 
and  remaindermen  may  annually  call  for  the  production  or  appearance 
of  tenants  for  life,  upon  whose  estates  their  expectancies  depend,  and 
whose  residence  is  unknown  or  concealed.* 

49.  In  Massachusetts,  where  a  tenant  for  life  recovers  the  land  by 
action,  and  pays  to  the  defendant  the  value  of  improvements  made 
upon  it  by  the  latter,  such  tenant  for  life  or  his  representatives,  at  the 
termination  of  his  estate,  may  recover  the  value  of  the  improvements, 
as  they  then  exist,  from  the  reversioner  or  remainderman,  and  shall 
have  a  lien  therefor  upon  the  land,  as  if  it  were  mortgaged  for  payment 
of  such  amount.  The  reversicxier,  he.  may  also  have  a  bill  in  Equity 
to  redeem,  as  in  case  of  mortgage,  if  the  amount  is  not  agreed  by  the 
parties.  He  will  not  be  limited  to  three  years,  but  he  shall  recover 
no  balance  from  the  defendant,  though  the  rents  and  profits  have  ex- 
ceeded the  sum  due  for  the  improvements.  The  reversioner,  &e.  shall 
be  considered  as  disseised  at  the  termination  of  the  prior  estate,  and 
the  statute  of  limitation  shall  run  against  him  accordingly.* 


>  ibid.    Kiagv,  Hamlet,  2  My.  A  K.,456. 

•  2  Md.  L.  129.    5  Ibid.  ch.  154,  s.  13. 

«  Md  U  1796,  cb.  96. 

«  1  N.  J.  Rev.  C.  346.    Mich.  L.  893.    Mien.  lUr.  C.  449.    2  N.  T.  Rev.  St  339. 

»  2  N.  T.  Rat.  St  343.  •  Mus.  Rev.  St  615. 
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CHAPTER  LIIL 


JOINT  TENANCY. 


1.  NiunVr  and  connexion  of  the  owners 

of  real  eetatfi' 
3.  Joint  tenancy,  how  created. 
6.      "         "        in  a  renainder. 
8.     "      '  ''        for  lives,  and  MTeral  in- 
heritances. 

12.  Unities  necessary  to  joint  tenancy. 

13.  Unity  of  interest. 

14.  «      «*  title. 


16.  Unity  of  time. 

22.  «      <*  poBsesuon. 

23.  Svirvivorsnip. 

24 .  Exceptions  to  the  mie  of  surviTorship. 
34.  Who  may  be  joint  tenants. 

45.  Not-subject  to  charges  made  by  one. 

46.  Except  by  lease. 

52.  Severance  of  joint  tenancy. 


1.  With  respect  to  the  number  and  connexion  of  the  owners  of 
real  estate,  it  may  be  held,  according  to  the  English  law,  in  four  ways, 
viz.  in  severalty,  joint  tenancy,  coparcenary,  and  common.  Upon  the 
first  of  these  kinds  of  tenancy,  of  course,  it  is  unnecessary  to  make  any 
remarks.  In  Ohio,  it  is  said;  that  the  three  last  named  estates  are 
reduced  to  one  estate.* 

2.  Chancellor  Kent  says,  that  two  or  more  persons  may  bave  an 
interest  in  connexion  in  the  title  to  the  same  land,  as  joint  tenants  or 
coparceners,  or  in  the  possession  of  the  same  as  tenants  in  common.' 

3.  Where  lands  are  granted  or  devised  to  two  or  more  persons,  to 
hold  to  them  and  their  heirs,  for  their  livesj  or  for  another's  life ;  they 
all  take  a  jomt  estate,  and  are  called  joint  tenants.' 

4.  Joint  tenancy  can  be  created  only  by  acts  of  parties,  and  never 
by  acts  of  law.* 

5.  Joint  tenancy  may  exist  in  a  remainder.  Thus,  if  a  conveyance 
be  made  to  two  persons,  and  the  heirs  of  their  two  bodies,  remainder 
to  them  two  and  their  heirs ;  they  are  joint  tenants  of  the  remainder 
in  fee.' 

6.  Conveyance  to  two  persons,  and  the  hqirs  of  one  of  them.  They 
are  joint  tenants  for  life,  and  one  of  them  has  the  fee.  If  this  one  die, 
the  other  shall  hold  the  whole  by  survivorship  for  life.  So,  two  per- 
sons may  be  joint  tenants  for  life,  and  one  of  them  have  an  estate 
tail.  It  seems,  in  each  of  these  cases,  the  inheritance  vests  by  way  of 
remainder.^ 

7.  Lord  Coke  says,  that  when  land  is  given  to  two  persons,  and  the 
heirs  of  one  of  them,  he  in  remainder  cannot  grant  away  hb  fee  simple. 


1  Walk.  991. 

»  Lit  277. 

•  Co.  Lit  183  b. 


•  4  Kent,  357. 

«  2  Cruise,  431. 

•  Lit  285. 
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Mr.  Hargrave's  construction  of  this  passage  is,  that  although  in  some 
respects  the  life  estate  and  the  remainder  are  Tested  in  one  person, 
as  distinct  interests,  yet  they  are  so  far  consolidated  that  the  latter 
cannot  be  transferred  separately^  and  as  a  remainder.' 

8.  Two  men  may  have  joint  estates  for  their  lives,  and  yet  several 
inheritances,  in  the  same  land.  Thus,  if  a  conveyance  is  made  to 
A  and  B,  being  both  males  or  both  females,  and  the  heirs  of  their 
bodies,  and  both  of  them  have  issue,  during  their  joint  lives  they  hold 
as  joint  tenants ;  upon  A's  death,  B  will  take  the  whole  for  bis  life; 
and  upon  B's  death,-  the  respective  issue  of  A  and  B  will  hold  as  ten- 
ants in  common.  It  is  said,  however,  that  in  case  of  a  devise  in  this 
fi>rm,  it  is  not  the  intention  of  the  testator  that  the  surviving  tenant 
should  turn  out  the  issue  of  the  other.' 

9.  So,  a  devise  to  A  and  B  and  their  issue,  and  in  default  of  such 
issue  to  C,  gives  A  and  B  a  joint  estate  for  life  and  several  inherit* 


10.  A  limitation  to  a  man  and  woman  and  their  issue,  it. 
will  not  create  several  inheritances,  because  it  will  be  presumed  to 
contemplate  their  intermarriage  together,  and  the  birth  of  joiQt  issue. 
But  a  limitation  to  two  men  and  one  woman,  and  the  heirs  of  their 
three  bodies  begotten,  will  create  several  inheritances ;  because  the 
chance  of  the  woman's  marrying  both  men,  though  possible,  is  a  pos- 
sibility upon  a  possibility.  The  same  principle  applies  to  a  gift  made 
to  one  man  and  two  women  ;  and  also  to  parties  whose  relationship 
precludes  the  possibility  of  their  legally  marrying  each  other. 

11.  Lord  Coke  says,  in  all  these  cases  there  is  no  division  between 
the  estates  for  life  and  the  several  inheritances.  The  tenants  for  life 
cannot  convey  away  the  inheritance  after  their  decease,  because  it  b 
divided  only  in  supposition  and  consideration  of  law ;  and  to  some 
purposes  the  inheritance  is  said  to  be  executed.* 

12.  Joint  tenancy  requires  the  following  points  of  unity y  viz.  of 
ifUeresty  title,  time,  and  possession. 

13.  With  respect  to  unity  of  interest  it  is  said,  that  one  joint  tenant 
cannot  be  entitled  to  one  period  of  duration  or  quantity  of  interest, 
and  the  other  to  a  different  one.  This  principle,  however,  seems  to 
be  only  partially  true,  and  the  instances  and  illustrations,  adduced  in 
the  books,  show  a  discrepancy  for  which  it  is  difficult  to  discover  any 
satisfactory  reason.  Thus,  a  conveyance  to  two  persons,  to  the  one  in 
fee  and  the  other  in  tail,  or  to  the  one  for  life  and  the  other  for  years, 
does  not  create  a  joint  tenancy.  So  a  reversion  upon  a  freehold,  or  a 
right  of  action  or  of  entry,  cannot  stand  in  jointure  with  a  ircehpld 
and  inheritance  in  possession.  But,  on  the  other  hand,  it  has  been 
seen  (s.  6),  that  a  limitation  to  A  and  B,  and  the  heirs  of  A,  makes 


>  Co.  Lit.  184  b,  and  n.  2. 

■  Lit  283.    Cook  v.  Cook,  2  Vem.  545.    WiUunaon  v.  Speannan,  2  P.  Wms.  530. 
Printed  CM.  H.  of  L.  1705. 
'  lb.  *  lb.    Co.  Lit.  184  a. 
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A  aod  B  jobt  teBants  fat  life.    So  a  right  of  acUon  and  a  right  of 
eatry  may  stand  in  jointure/ 

14.  Umiy  ofiitk  requires  that  the  estate  of  joint  tenants  be  created 
by  the  same  limitation  or  lawfiil  act  of  party,  or  by  the  same  disseisin 
or  unlawful  act. 

15.  Although  some  of  the  persons  to  whom  an  estate  is  limited 
take  by  common  law,  and  others  by  way  of  use,  they  may  still  be 
joint  tenants.  Thus,  where  a  fine  was  levied  to  A  and  B,  to  the  use 
of  A  and  B,  and  also  to  C  ;  beld^  a  joint  tenancy,  though  A  and  B 
were  in  by  the  fine,  and  C  by  the  Statute  of  Uses.' 

16.  With  respect  to  tmity  of  time,  the  general  principle  is  stated  to 
be,  that  it  is  necessary  to  a  joint  tenancy  that  the  estate  become 
vested  in  all  the  tenants  at  the  same  instant.  Thus,  if  a  conveyance 
is  made  to  A  for  life,  remainder  to  the  lieirs  of  B  and  C  ;  upon  the 
death  of  B,  a  nK»etyof  the  remainder  vests  in  his  heirs,  and  upon 
the  death  of  C,  the  other  moiety  in  C's  heirs ;  and  therefore  these 
respective  heirs  are  not  joint  tenants;' 

17.  This  principle.,  however,  does  not  apply  to  the  learning  of  uses 
and  executory  devises. 

18.  It  has  also  been  held  inapplicable  to  husband  and  wife.  Thus, 
if  a  man  convey  to  the  use  of  himself  and  of  any  future  wife ;  upon  his 
marriage,  the  husband  and  wife  become  joint  tenants,  although  their 
estates  vest  at  different  times.  This,  however,  is  a  case  of  use,  and 
may  be  sustained  upon  that  principle  alone. 

19.  So^  where  limitations  take  effect  at  different  tiipes,  still,  if  ike 
po^  is  jaintf  as  in  case  of  limitations  to  successive  children  of  one 
panent ;  there  may  be  a  joint  tenancy.  And  in  one  case  it  is  stated 
generally,  that  a  joint  claim  by  the  same  conveyance  makes  joint 
tenants,  and  not  ike  time  of  vesting.  And  m  another,  that  if  the 
parties  claim  by  one  title,  diough  tajcipg  at  diiSerent  times,  this  is  a 
joint  tenancy/ 

20.  Devise  to  a  woman  and  her  children  on  her  body  begotten  or 
to  be  begotten  by  A,  in  fee.  Held,  the  woman  and  her  children 
were  joint  tenants,  though  the  estate  vested  in  them  at  different  times.^ 

31.  Mr.  Hargrave  was  of  opinion,  that  these  exceptions  to  the 
general  principle  are  limited  to  conveyances  by  way  of  use  and  to 
devises.'.  And  some  decided  cases  seem  to  favor  this  opinion.  But 
Lord  Thurlow  appears  to  have  rejected  the  distinction  between 
limitations  to  uses  and  others.*''^ 


»  Co.  Lit.  182  b.  «  2^Crui8e,  433.    Co.  Lit.  188  a. 

»  WatU  «.  Lee,  Noy,  124.  • 

♦  Co.  Lit.  188  a.    4  Kent,  358.    Gilb.  Usee,  71.    3  Bulstr.  101.    6  Cro.  Jac.  259. 
1  Ld.  Ray.  310.    2  Prest.  onAbstr.  67.    Matthews  ».  Temple,  Comb.  4(J7. 

»  Gates  V.  Jackson,  2  Stxa.  1172. 

•  Co.  Lit.  188  a,  n.  13.    Samme's  ease,  13  Co.  54.  Stiatton  v.  Best,  2  Bro.  233. 

*  In  a  late  case  of  personal  property y  the  old  doctrine  upon  this  subject  was  adhered 
to.    Bequest  to  A  for  life,  and  after  her  death  to  her  children  when  they  become  of 
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23.  With  respect  td  unity  of  poiiesmn,  joint  tenants  are  said  to  be 
seised  per  my  et  per  tout.  Each  of  them  has  the  entire  possession  of 
every  part  and  of  the  whole.  Each  h^s.an  undivided  'moiety  of  the 
whole,  not  the  whole  of  an  undivided  moiety.  Hence  the  possesriao 
and  seisin  of  one  is  that  of  the  other  also. 

33.  The  principal  incident  to  an  estate  m  joint  tenancy,  is  the 
right  of  9tirvworship ;  by  wtHch,  upon  the  death  of  one  joint  tenant, 
whether  the  estate  is  a  fee,  or  a  term  for  years,  ot  a  trust,  his  interest 
passes  not  to  his  heirs  or  other  representatives,  but  to  the  surviving 
co-tenant  or  co-tenants.  And  though  one  of  two  lessees  lor  years 
dies  before  entry,  the  survivor  shall  take  his  interest.^ 

24.  In  some  cases,  however,  joint  tenancy  may  exists  without  the 
mutual  right  of  survivorship. 

25.  L^ase  to  A  and  B  dbring  the  life  of  A.  Upon  the  death  of 
B,  A  takes  the  whole ;  but  upon  the  death  of  A,  B  takes  nothing.' 

26.  Although,  as  has  been  seen,  trusts  are  subject  to  survivoraUp, 
yet  the  general  principle  is,  that « the  right  of  survivorship  is  looked 
upon  as  odious  in  Equity  y  being  often  attended  witbliardship  and 
injustice.  Hence,  upon  the  death  of  one  joint  owner,  his  estate  has 
been  held  to  pass  to  his  heirs.' 

27.  Thus,  if  one  of  two  mortgagees,  who  have  jcnntly  advanced  &e 
mortgage  money,  dies ;  his  representatives  shall  have  a  share  of  the 
money  when  paid.  This  principle,  however,  seems  to  be  limited  to 
cases  where  they  advance  unequal  portions  of  the  whole  sum*  If  each 
advances  a  moiety,  which  appears  by  the  deed,  this  is  regarded  as  a 
joint  purchase  of  the  chance  of  survivonsihip.  When  die  propertions 
are  unequal,  the  mortgagees  are  regarded  in  law  either  as  partnertj 
m  which  case,  though  the  survivor  take  the  whole  legal  estate,  he 
becomes  a  trustee  for  the  other;  or  as  actual  tenants  in  common,  with 
no  right  of  survivorship.*    •  ' 

28.  Upon  the  same  principle,  where  one  of  two  joint  purchasers  of 
land  lays  out  money  in  repairs  and  improvements,  and  dies  j  the 
expense  is  a  lien  upon  the  land  in  favor  of  his  representatives.' 

29.  The  doctrine  above-stated  has  been  broadly  laid  down  by  Sir 
Joseph  Jekyll  in  this  form;  that  the  payment  of  money  creates  a 
trust  for  the  parties  who  advanoe  it,  and  an  undertaking  upon  the 
hazard  of  profit  or  loss  is  in  the  nature  of  merchandizing,  when  the  Jnr 
accrescendi  is  never  allowed. 

30.  In  this  extent,  the  principle  is  by  no  means  limited  to  convey* 


age.    A  had  two  ehildren,  who  lived  to  be  of  age.    Held,  thej  took  as  tenants  in 
common,  because  the  property  rested  in  them  at  di^rent  times.   Woo^ffate  v.  UnwiB, 
4  Sim.  129. 
1  Lit.  280-1.    Co.  Lit  46  b.    2  Vem.  556.    2  P.  Wms.  530.    Bunb.  342. 

*  Co.  Lit.  181  b.  s  Bunb.  342.    Govid  v.  Kemp,  2  My.  &,  K.  309. 

*  Petty  V.  Styward,  1  Ab.  £q.  291.    2  Ves.  258. 
»  Aveling  V.  Knipe,  19  Ves.  441. 
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ances  in  mortgage,  or  to  liens  arising  from  the  laying  out  of  money 
upon  the  land,  or  to  unequal  advances  of  money  by  the  respective 
parties.  Thus,  where  several  persons  agreed  to  drain  certain  over- 
flowed lands,  and  a  deed  was  made  to  them  of  the  lands  in  considera* 
tion  of  a  certain  sum  of  money,  and  they  proceeded  to  lay  out  money 
in  prosecution  of  the  undertaking ;  it  was  held  that  the  parties  were  ' 
tenants  in  common.^ 

31.  Though  the  circumstance,  that  the  consideration  for  a  c<m^ 
veyance  is  advanced  unequally  by  the  several  grantees,  seems  to  have 
been  regarded  as  important  in  determining  the  nature  of  their  tenancy  ; 
yet  the  general  rule  is,  that  a  deed  given  to  several  persons,  and  not 
designating  their  respective  proportions,  will  pass  to  each  an  equal 
share  of  the  land.  The  amount  of  consideration  paid  by  each  of  them 
cannot  be  shown  by  parol  evidence ;  and  if  one  dissent  to  the  con- 
veyance, his  share  does  not  pass  to  the  other  grantees,  but  revests  in 
the  grantor.' 

32.  The  equitable  principle,  that  where  a  purchase  of  land  is  made 
by  two  persons,  .with  a  view  to  expending  large  sums  of  money  in  the 
improvement  of  it,  they  shall  be  regarded  as  tenants  in  common,  has 
been  recognised  in  Pennsylvania.  But  the  inequality  of  the  sums 
paid  by  the  respective  parties  seems  to  have  been  considered  as  an 
unimportant  circumstance;  and  it  is  intimated  that  the  principle  is 
inapplicable,  unless  the  case  is  clearly  shown  to  be  of  a  mercantile 
nature,  and  connected  with  a  partnership  in  business.' 

33.  While  the  case  of  joint  mortgagees  has  been  held  in  England 
an  exception  to  the  rule  of  survivorship ;  in  this  country,  where,  as 
will  be  seen  hereafter,  joint  tenancy  is,  for  the  most  part,  abolished,  it 
is  held,  for  peculiar  reasons,  still  to  subsist  between  parties  of  this 
description.     (See  ch.  54,  s.  20). 

34.  Bodies  politic  or  corporate  cannot  be  joint  tenants  with  each 
other  nor  with  individuals ;  because  they  take  in  their  political  capa- 
city, and  are  seised  in  several  rights,  by  several  titles  and  capacities. 
But  the  mere  designation  of  a  grantee  by  his  corporate  character  will 
not  prevent  his  holding  as  joint  tenant.  Thus,  if  a  conveyance  is 
made  to  A,  bishop  of  B,  and  C,  to  have  and  to  hold  to  them  and 
their  heirsy  they  are  joint  tenants.  So  the  rule  does  not  apply  to 
the  conveyance  of  a  chattel  real,  because  this  cannot  pass  in  succes- 
sion. Hence  in  case  of  a  lease  for  years  to  a  bishop  and  a  natural 
person,  they  are  joint  tenants.^ 

35.  An  alien  and  a  citizen  may  be  joint  tenants ;  but  the  interest 
of  the  former  is  subject  to  escheat.' 

36.  Husband  and  wife,  being  considered  in  law  as  one  person, 


1  Lake  v.  Cmddock,  3  P.  Wmt.  158.  '  TreadweU  v.  BulUey,  4  Day,  396. 

'  Duncan  v.  Forrer,  6  Bin.  193. 

*  Co.  Lit  190  a.  •  Co.  Lit  180  b,  n.  2. 

VOL.  I.  55 
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cannot  take  by  moieties,  as  joint  tenants,  each  an  undiiricled  moiety  of 
the  whole ;  but  upon  a  conveyance  to  them  each  has  the  entirety ; 
they  are  seised  per  Umt,  and  not  per  miff  and  the  husband  can  neither 
forfeit  nor  alien  the  estate.  It  will  be  seen  hereafter  that  thb  rule  is 
changed  in  some  of  the  States.' 

37.  Upon  this  principle,  where  a  conreyance  is  made  to  husbaod 
and  wife  and  a  third  person,  the  two  first  take  one  moiety,  and  the 
I^t  the  other. 

38.  The  doctrine  above  stated  was  held  in  a  very  early  case,  where 
a  husband  to  whom  with  his  wife  an  estate  bad  been  conveyed, 
was  attainted  and  executed  for  high  treason  in  the  murder  of  King 
Edward  II.  The  heir  of  the  wife,  after  her  death,  claimed  the  land 
by  petition  to  Exlward  111.,  against  a  stranger  to  whom  the  kmg  had 
granted  a  patent  therefor ;  and  upon  $cire  facia$  had  judgment  in  his 
favor.* 

39.  The  consequence  of  this  principle  is,  that  the  husband  has  no 
power  to  convey  or  incumber  the  land,  so  as  to  bind  the  wife  after  his 
death.  Neither  of  them  can  sever  the  jointure,  bat  the  whole  must 
go  to  the  survivor.' 

40.  The  same  principle  has  been  held,  where  the  limitation  was 
made  to  the  husband  and  wife  and  the  longer  liver  of  them ;  and 
after  the  death  of  the  longer  liver,  to  their  right  heirs  forever/ 

41.  But  it  does  not  apply  to  a  conveyance  made  to  a  man  and 
woman  not  married  at  the  time,  but  who  intermarry  afterwards.  The 
tenancy  originally  created  is  not  defeated  by  their  subsequent  con- 
nexion/ 

49.  It  has  been  held  in  Connecticut,  that  where  husband  and  wife 
bring  an  action  to  recover  a  debt  due  her  befere  marriage,  and  land  is 
set  o£F  to  them  on  execution  in  satisfaction  of  the  judgment,  they  be- 
come joint  tenants  of  such  land,  as  they  were  jomt  tenants  d  the 
judgment.* 

43.  The  widow  of  a  J6int  tenant  is  not  entitled  to  dower.  The 
survivor  comes  in  by  a  paramount  title,  which  be  may  allege  in 
pleading  as  derived  directly  from  the  grantor,  without  naming  hb 
companion.^ 

44.  It  was  formerly  held,  that  where  lands  were  given  to  two 
women  and  the  heirs  of  their  two 'bodies,  the  husband  of  one  of  them 
deceased  should  be  tenant  by  the  curtesy,  the  inheritance  bemg  ex- 
ecuted.    Lord  Coke  says,  that  Littleton  has  cleared  up  this  doubt^  by 


>  Lit  291.    Co.  Lit  187  a.    Ch.54,s.l5. 
«  Co.  Lit.  187  a 

«  Back  V.  Andrews,  2  Vera.  120.    Green  v.  King,  2  Black.  R.  1311.    Doc  v.  Par- 
ratt,  5  T.  R.  652. 
4  Green  «.  King,  2  Black.  R.  1211. 

ft  Co.  Lit.  187  b.  *  Hammick  o.  BrotiBon,  5  Day,  290. 

'  Lit  46.    Co.  Lit  37  h. 
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showiQg  that  the  ifiharitance  13  not  executed,  and  tfaerefiare  that  there 
is  DO  curtesy.* 

45.  One  joint  tenant,  as  has  been  abeady  intimated,  cannot  charge 
or  incumher  the  estate  to  bind  the  other  who  survives  him ;  as,  for 
instance,  by  a  rent-H^haige  or  recognisance.  So,  if  one  joint  tenant 
sufiers  a  judgment  to  be  entered  up  against  him,  and  dies  before  exe- 
cution of  it,  no  execution  can  be  had  ;  but  an  execution  sued  in  his 
life  binds  the  survivor.  And  ail  charges  bind  the  party  himself  who 
makes  them,  during  bis  life ;  or,  if  he  survivi  the  other,  absolutely.' 

46.  An  exception  to  this  rule,  however^  is  a  leas^.  A  jobt  tenant 
may  bind  his  fellow  by  a  lease  for  yeajrs,  even  though  limited  to  com- 
mence only  after  his  own  death.  Even  in  such  case,  it  is  said  to  be 
an  immediate  disposition  of  tiie  land*'  But  where  one  of  two  joint 
tenants  for  life  leased  for  years  his  own  mdety,  to  commence  from  the 
death  of  the  other,  and  d)e  other  moiety  by  tlie  same  instrument  to 
commence  from  his  own  death,  and  died ;  held,  the  whole  was  void, 
because  he  had  no  power  to  lease  his  companion's  share,  and  the 
lease  of  his  own,  over  which  be  had  power,  was  not  to  commence  till 
the  other's  death.* 

47.  Although  a  joint  tenant  cannot  charge  or  incumber  the  estate, 
so  as  to  afiect  the  right  of  survivorship,  yet  he  may  convey  his  whole 
interest ;  and  in  this  way,  as  will  be  presently  seen,  sever  the  tenancy. 

48.  It  is  said,  that  in  consequence  of  the  intimate  union  of  interest 
and  possession  between  joint  tenants,  they  are  obliged  to  join  m  many 
acts,  such  ^sfeaUy,  in  England.  But,r  on  the  other  hand,  there  are 
fnany  oases,  where  the  act  of  one  is  regarded  in  law  as  that  of  the 
vrbole.  Thus,  the  entry  of  one,  and  the  seisin  thereby  acquired,  inure 
to  the  benefit  of  all.  So,  in  case  of  a  joint  lease  by  them,  a  surrender 
to  one  is  a  surrender  to  both.  So,  if  one  commit  waste,  the  others 
forfeit  the  land,  though  he  alone  is  liable  to  treble  damages.* 

49.  The  possession  of  one  joint  tenant  being  in  law  that  of  the 
other  also,  one  cannot  disseise  another  but  by  actual  ouster.  Thus, 
in  England,  a  fine  levied  by  one  of  the  whole  land  is  no  disseisin.' 

50.  Joint  tenants,  having  one  entire  and  connected  right,  mqst  in 
general  join  and  be  joined,  in  all  actions  respecting  the  estate.^  * 

51.  Some  other  incidents  of  joint  tenancy,  common  to  this  estate 
and  to  tenancy  m  common^  will  be  considered  hereafter. 


T  Co.  Lit  30  a,  183  a.    2  Cruise,  335.  ' 

•  Co.  Lit  184  a,  185  a.    Lit.  286.    6  Rep.  78. 

»  Co.  Lit  185  a.    2  Vera.  323.    Gould  v.  Kemp,  2  My.  &  K.  310- 

«  WhiUock  «.  Huntwell,  2  Rolle's  Abr.  89.    (Infra  e.  59). 

»  Co.  Lit  67  b.    lb.  49  b.    6  Mod.  44.    2  Cruiw,  337.    2  Inst  302. 

•  1  Salk.  382 ;  2, 423.  '4  Kent,  359. 

•  In  MissisBippi  it  is  expressly  provided,  that  in  real  and  mixed  actions,  a  defendant 
may  plead  in  abatement,  that  another  person  holds  the  land  jointly  with  himself. 
Missi.  Rev.  C.  116.  So  in  Virginia.  1  Vir.  Rev.C.  237.  In  Rhode  inland,  a  suit 
for  the  land  may  be  brought  by  all  the  tenants,  or  any  two  of  them,  or  one  alone.  R. 
I.  L.  208.  In  Connecticut,  it  hat  always  been  the  practice  for  one  joint  tenant  to  sue 
alone.    1  Swift,  102. 
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52.  It  is  said,  that  a  joint  tenancy  may  be  severed,  by  the  destruc- 
tion of  any  of  its  constituent  unities,  except  that  of  time,  which,  as  it 
relates  solely  to  the  commencement  of  the  estate,  cannot  be  affected 
by  any  subsequent  transaction.^ 

53.  A  joint  tenancy  is  destroyed  by  destruction  of  the  umty  of 
interest,  which  may  take  place  either  by  act  of  parties  or  act  of  law/ 

54.  It  has  been  seen,  that  there  may  be  joint  tenants  for  life,  re- 
mainder to  the  heirs  of  one  of  them ;  or,  in  other  words,  that  one  joint 
tenant  may  have  a  life  e^ate  and  the  other  a  fee.  The  whole  interest 
being  created  at  one  time,  the  fee  simple  cannot  merge  the  jointure 
which  had  no  previous  existence.  But  it  is  otherwise,  where  one  of 
several  joint  tenants  for  life  takes  a  conveyance  of  the  fee,  after  the 
creation  of  the  original  joint  estate;  the  jointure  is  severed  by  a 
merger  of  the  life  estate  in  the  fee  »mple»  It  is  said,  that  if  such 
tenant  for  life  might  purchase  the  reversion  in  fee,  and  still  retain  his 
life  estate ;  he  would  have  power  to  convey  the  reversion  by  itself, 
which,  it  has  been  seen,  the  law  does  not  albw,  where  the  two  estates 
are  joined  by  the  original  limitation.*  * 

55.  So,  where  there  are  joint  tenants  for  life,  and  a  new  convey- 
ance in  tail  is  made  to  them ;  the  joint  tenancy  is  severed.* 

56.  So  a  descent  of  the  fee  to  one  of  two  joint  tenants  for  life 
severs  the  joint  tenancy.  Thus,  where  one  devised  to  his  two 
youngest  sons  for  life,  and  afterwards  the  reversion  came  to  one  of 
them  by  descent  from  the  eldest  son  ;  held  a  severance  of  the  jolht- 
ure.'  It  would  seem,  from  analogy  to  the  distinction  stated  in  s.  54, 
that  if  the  devise  were  made  for  life  to  the  eldest  son  and  another,  as 
the  reversion  and  life  estate  must  come  to  the  former  by  the  same 
event,  the  death  of  the  testator,  the  joint  tenancy  for  life  would  still 
exist. 

57.  Another  mode  of  severance  is  by  destroying  the  unity  of  tkk. 
Thus,  if  one  joint  tenant  conveys  his  interest  to  a  thhrd  person,  inas- 
much as  this  person  claims  title  by  a  conveyance  ftom  the  joint  tenant, 
and  the  remaining  joint  tenant  claims  title  by  the  original  conveyance, 
the  jointure  is  severed.' 

V  58.  A  conveyance  by  one  joint  tenant  of  his  interest  in  the  land 
destroys  the  unity  of  possession,  as  well  as  of  title.  The  renuuning 
joint  tenant  and  the  grantee  have  several  freeholds. 

59.  A  lease  for  life  by  one  joint  tenant  operates  as  a  severance. 
And  the  severance  applies  to  the  reversion,  as  well  as  the  particular 


>  3  Craifle,  33S.  «  lb. 

>  Co.  Lit  182  b.    Wi0ecot'8  Case,  2  Rep.  80. 

*  Co.  Lit.  182  b.  »  2  And.  302. 
«  Lit.  392. 

*  This  diitxaetion  is  aDalogmis  to  tbat  above-mentioned  (p.  397),  in  regard  to  the 
destraction  of  contingent  remainders. 
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estate.     A  lease  for  years  operates  as  a  severance  pro  ianto.    So  an 
underlease  by  one  of  two  joint  tenants  for  years/ 

60.  It  has  been  held,  in  Equity,  that  a  joint  tenancy  *in  a  trust 
term  may  be  severed  by  a  n^ortgage  made  by  one  of  the  tenants. 
This  is  contrary  to  the  general  principle,  that  no  charge  upon  the  estate 
shall  interfere  with  the  right  of  survivorship.* 

61.  A  conveyance,  which  is  in  law  invalid,  will  not  operate  to  sever 
a  joint  tenancy,  even  in  Equity  ;  as  for  instance,  a  conveyance  made 
to  the  wife  of  the  tenant,  though  immediately  before  his  death,  and  for 
the  purpose  of  providing  for  her.* 

•  62.  Whether  mere  articles  of  agreement  may  in  Equity  operate  as 
a  severance  of  joint  tenancy,  seems  to  be  a  doubtful  point,  though  the 
prevailing  opinion  is  that  they  may.*  *  But  when  made  by  an  infant, 
they  do  not  have  this  effect.  Being  in  their  nature  avoidable  by  the 
party,  it  is  in  the  discretion  of  the  Court  of  Equity  either  to  give  or 
refuse  its  assistance.  It  may  model  such  a  contract  at  pleasure. 
And,  in  the  view  of  Equity,  a  surviving  joint  tenant  b  not  considered 
as  a  m^re  volunteer,  but  as  claiming  by  title  paramount,  like  the  issue 
under  an  entailment.  If  the  other  tenant  had  died  first,  the  infant 
might  haVe  avoided  his  act,  and  claimed  by  survivorship.  Hence,  to 
set  up  this  act  as  a  severance,  would  be  manifestly  unequal  and  unjust. 
Upon  these  grounds,  articles  of  agreement,  by  which  a  female  infant, 
upon  her  marriage,  covenanted  with  her  proposed  husband  and  trustees 
to  settle  her  lands,  held  in  joint  tenancy,  upon  the  husband,  were  held 
sot  to  be  valid  in  Equity  against  the  claim  of  the  surviving  joint 
tenant.* 

63.  A  joinf  tenancy  cannot  be  severed  by  devUe.^  A  devise  takes 
effect  only  by  the  death  of  the  testator,  which  also  vests  the  title  by 
survivorship  in  the  remaining  tenant ;  and  the  two  claims  being  con- 
current in  time,  the  law  gives  priority  to  the  latter.* 

64.  If  a  joint  tenant  makes  a  will,  and  then  becomes  solely  seised 
by  survivorship,  the  will  does  not  operate  upon  the  title  so  acquired 
without  republication.^ 

65.  A  severance  may  be  effected  by  the  alienation  of  one  joint 
tenant  to  another.  It  is  said  that  this  should  be  done  in  the  form  of  a 
release,  because  both  are  actually  seised  of  the  estate  before.^ 

66.  If  there  are  three  joint  tenants,  and  one  of  them  releases  to  one 


«  Lit.  302.    Co.  Lit.  192  a.    (Supra  b.  46). 

*  York  «.  Stone,  1  Abr.  £q.  293.    1  Salk.  158. 
>  Moyse  v.  Giles,  Prec.  in  Cha.  124. 

«  2  Vera.  e3.    2  Ves.  634.    2  Yea.  jun.  257. 
«  May  V.  Hook,  Co.  Lit.  246  a,  n.  1.    1  Bro.  112. 

*  Lit.  287.    Co.  Lit.  185  b.    1  Bl.  Rep.  476. 

^  4  Kent,  360.  •  2  Craiae,  342. 

*  A  and  B  bein^r  interested  in  a  fiind  aa  joint  tenants,  A,  by  letter  to  B,  engages  to 
secure  to  his  family  in  any  way  B  may  desire  by  his  will,  a  moiety  of  the  fund.  Held, 
a  severance  of  the  joint  tenancy.    Gould  v.  Kemp,  2  Mylne  &  K.  304. 

t  An  ancient  statute  in  Soutn  Carolina,  not  now  in  force,  provided  otherwise. 
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of  his  companions,  the  latter  holds  one  third  of  the  land  in  commcyD, 
and  he  and  the  other  tenant  hold  two  thirds  as  joint  tenants*  But  if 
one  release  to  all  the  others,  they  hold  ia  law  under  the  original  con- 
ve]rance>  and  not  under  the  release ;  and  thereibre  remain  joint 
tenants  as  before.' 

67.  By  accepting  a  release  from  his  companion,  a  joint  tenant  re- 
cognises- the  validity  of  any  previous  charge  upon  the  estate  made  by 
the  releasor,  which  he  might  have  avoided  under  the  title  by  survivor- 
ship. Thus,  if  one  joint  tenant  grant  a  rent-charge  from  the  land, 
and  afterwards  release  to  the  other  and  die  ;  although,  as  between  the 
two  jcMut  tenants  themsdves,  the  releasee  holds  not  by  the  rdease  but 
by  the  original  joint  conveyance,  yet^  as  to  the  grantee  of  the  rent,  he 
claims  under  the  release,  and  therefore  his  title  is  subordinate  to  the 
rent.* 

68.  Joint  tenants  may  make  a  severance  by  voluntary  partiboo. 
But  such  partition  must  be  by  deed.^ 

69.  At  common  law,  one  joiai  tenant  could  not  compel  another  to 
make  partition.  But  by  Statutes  31  Hen.  VIII.  c.  I,  and  32  Hen. 
yill.  c.  32,  joint  tenants  are  enabled  to  make  partition  of  their 
estates  by  means  of  compulsory  legal  process,  called  a  writ  of  parti- 
tion. The  methods  of  obtaining  partition  in  the  United  States,  which 
are  substantially  the  same  in  relation  to  joint  tenants  and  tenants  in 
common^  will  be  particulariy  considered  hereafter. 


CHAPTER  LIV. 


TENANCY  IN  COMMON. 


1.  Thred  fonn#  of  joint  ownership  in 

England. 

2.  Coparcenary  ;  obsolete  in  the  U.  S. 
5.  Tenancy  in  common ,  what. 

€.  Joint  tenancy  favored  in  Ensland, 
but  discountenanced  in  the  U.  S. ; 
statutory  provisions. changing  it 
into  tenancy  in  common. 

15.  Exceptions — husband  and  wife. 

20.  Joint  mortgagees. 


25.  Trustees  and  executors. 

26.  StatntEB  apply  to  vested  Estates. 
30.  Legislative  giants. 

34.  Estate  in  common  subject   to  the 
same  rules  with  a  several  estate. 

37.  But    a  tenant,  cannot    convey   by 
metes  and  bounds. 
General  rights  and  remedies  Of  ten- 
ants in  common,  &c. 


1.  By  the  English  law,  as  has  been  stated  (ch.  53),  there  are 
three  modes  in  which  several  persons  may  own  real  estate  together ; 


>  Lit.  304.    2  Cruise,  342. 

'  Co.  Lit.  185  a.    Abergaveny's  case,  6  Rep.  78  b. 


3  2  Cruise,  348 
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viz.  joint  tenancy i  c(^arcenaryy  and .  tenancy  in  commoit.    The  fibrst  of 
these  has  beea  already  considered. 

2.  The  second  luode  of  joint  ownership — coparcenary — always 
arises  fipom  descent.  At  common  law,  it  took  place,  when  a  man  died, 
seised  of  an  inheritance,  and  left  no  male  issue,  but  two  or  more  daugh- 
ters, or  other  female  representatives.  Coparceners  have  distinct 
estates,  with  a  right  to  the  possession  in  common,  and  each  may 
alienate  her  share.  So  one  may  release  to  another,  with  the  same 
effect  as  in  case  of  joint  tenancy.* 

3.  Coparceners,  like  joint  tenants,  have  a  unity,  of  tide,  interest  and 
possession.  They  are  also  said  to  be  seised  per  my  et  per  tout.  But 
still  there  b  no  survivorship  between  them,  and  either  may.  devise  her 
estate.* 

4.  The  common  law  learning  of  partition,  in  respect  to  parceners, 
is  called,  by  Lord  Coke,  a  cunning  learning,  and  is  replete  with 
subtle  distinctions  and  antiquated  erudition.  But  in  the  United  States, 
as  lands  descend  to  all  the  children  equally,  whether  male  or  female, 
the  common  law  definition  of  coparcenary  has  become  inapplicable; 
and  the  English  doctrines  in  relation  to  it  are  also  of  little  importance, 
because  the  ownership  of  joint  heirs  is  in  some  c^  the  States  expressly 
declared  to  be,  and  in  all  of  them  is  in  efiect,  a  tenancy  in  common.* 
The  technical  distincticm  between  coparcenary  and  estates  m  common 
may  be  considered  as  essentially  extinguished  in  the  United  States.' 
The  only  peculiar  incident  of  the  former  is,  that  partition  may  be 
made  among  parceneirs  by  the  Probate  Courts,  to  which  the  settlement 
of  the  estates  of  deceased  persons  appertains.^ 

5.  Tenancy  in  common,  by  the  English  law,  is  where  two  or  more 
persons  hold  lands  and  tenements  by  several  titles,  not  by  ti  joint  title, 
and  occupy  them  in  common.  The  only  unity  required  between  such 
tenants  is  that  of  possession.  It  has  already  been  seen,  (ch.  53),  that  a 
tenancy,  which  would  otherwise  be  a  joint  tenancy,  for  the  want  of 
unity  in  interest,  title  or  time,  is  held  a  tenancy  in  common.  * 

6.  The  common  law  favored  title  by  joint  tenancy,  by  reason  of 
the  right  of  survivorship.  Its  policy  was  averse  to  the  division  of 
tenures,  because  it  tended  to  multiply  the  feudal  services,  and  weaken 
the  efficacy  of  that  connexion.  But  it  has  been  said,  that  the  reason 
of  that  policy  had  ceased  with  the  abolition  of  tenures,  and  that  even 
the  Courts  of  law  were  no  longer  inclined  to  favor  joint  tenancy  ;  and 
it  has  been  seen,  (p.  433),  that  survivorship  is  discountenanced  by  a 
Court  of  Eiquity.  In  the.  United  Slates,  where  feudal  tenures  are  un- 
known, upon  the  ground  that  tenancies  in  common  are  more  beneficial 
to  the  Commonwealth  and  consonant  to  the  genius  of  republics,*  the 
old  English  doctrine  upon  this  subject  has  been,  not  partially  qualified 


1  4  Kent,  364.  "lb.  »  lb. 

«  1  Swift,  104.  B  5  Mom.  522. 

*  It  iB  recognifled  by  name  in  some  of  the  Statea.    Prince,  541.    Ky.  Rev.  L.  560. 
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or  subjected  to  occasional  exceptions,  but  actually  reversed  in  nearly 
all  the  States*  In  England,  where  several  persons  own  land  together, 
they  are  joint  tenants,  unless  there  is  some  special  reason  for  a  dif- 
ferent ownership ',  but  in  the  United  States,  in  the  absence  of  such 
reason,  they  are  tenants' in  common.  Chancellor  Kent  remarks,'  that 
in  this  country  the  title  by  joint  tenancy  is  very  much  reduced  in  ex- 
tent, and  the  incident  of  survivorship  still  more  extensively  destroyed** 
Inasmuch  as  survivorship  is  the  only  practical  incident  which  distin- 
guishes joint  tenancy  from  tenancy  in  common,  it  b  a  question  of  no 
great  importance,  whether  one  or  the  other  of  these  forms  is  adopted 
in  changing  the  old  law. 

7.  In  Indiana,'  joint  tenancies  are  changed  into  tenancies  in  com- 
mon. In  South  Carolina,'  the  death  of  one  joint  tenant  operates  as  a 
severance,  and  his  estate  passes  to  his  heirs,  as  in  case  of  a  tenancy  in 
common. 

•8.  In  the  States  of  Maryland  and  New  Jersey,  an  estate  in  joint 
tenancy  can  be  created  only  by  an  express  declaratipn  that  the  land 
is  to  be  owned  in  this  way. 

9.  In  New  York,  Delawaiie^  Michigan,  Illinois  and  Missouri,  an 
exception  is  made  £x>m  the  same  provision  m  regard  to  executors  and 
trustees.  In  Massachusetts  and  Pennsylvania,  trustees  alone.  In 
some  of  these  States,  the  phraseology  is,  that  a  joint  tenancy  shall 
not  arise,  unless  it  is  declared  that  the  parties  are  to  hold  as  joint 
tenants,  '^and  not  as  tenants  in  common  ;"  but  probably  no  particular 
significancy  is  to  be  attached  to  this  last  expression. 

10.  In  Tennessee,  Mississippi,  Illinois  and  Alabama,  survivorship 
between  joint  tenants  is  expressly  abolished  by  statute.  In  Connecti- 
cut, the  doctrine  was  exploded  in  an  early  decision,  and  the  law  has 
never  been  since  contradicted.^ 

11.  In  Vermont,  Massachusetts,!  Maine,  New  Hampshire  and 
Rhode  Island,:!:  there  must  be  express  words,  or  an  intention  to  that 
effect,  to  create  a  joint  tenancy  ;  and,  in  Vermont,  the  statute  is  de- 
clared applicable  to  estates  previously  created,  as  well  as  those  which 
might  arise  subsequently.  i 

12.  In  Massachusetts,  another  exception  from  the  general  proviaioo 
is  made  in  relation  to  mortgages,  and  conveyances  to  htisbanil  and 
wife.  While  in  Rhode  Island,  on  the  contrary,  conveyances  to  hus- 
band ancl  wife  are  expressly  declared  not  to  constitute  an  exception/ 

«  4  Kent,  361.  «  Tnd.  R.  L.  290.  »  1  Brev.  Dig.  435. 

«  Phelps  V.  Je^n,  1  Root,  48,  A.  D.  1769.    t  Swiil,  104. 

»  1  N.  Y.  Rev.  St.  727.  Md.  L.  1822,  98.  1  N.  J.  Rev.  C.  556.  Del.  St.  1829, 
167.  Mich  L.  261.  Mass.  Rev  St.  406.  inin. -Rev.  L.  130,  474.  Misso.  St.  119. 
Aik.  Di^  129.  1  Smith's  St.  136-7.  Verm.  L.  177.  R.  I.  L.  208-9.  Purd.  417.  4 
Kent,  361. 

•  In  the  Plymouth  Colony,  in  1643,  it  was  enacted  by  the  General  Court,  that 
survivorship  should  not  apply  to  joint  tenants.    4  Kent,  3&  n. 

t  It  shall  "  manifestly  appear  from  the  tenor  of  the  instrument."  Subutantially  the 
same  languajre  in  Maine  and  New  Hampshire. 

X  VfoxSs  *'  clearly  and  manifestly  showing  otherwise.** 
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13.  In  North  Carolina^*  there  is  no  surviTorship  between  joint 
tenants,  except  in  the  case  of  partners  in  business,  and  here  only  for 
the  purpose  of  settling  the  joint  concern.  After  such  settlement,  the 
survivor  pays  over  the  balance  due  to  the  representatives  of  the  de- 
ceased partner. 

14.  in  Virginia  and  Kentucky,*  it  is  provided,  that,  of  whatever 
kind  the  estate  may  be,  it  shall  not  pass  to  survivors,  but  shall 
descend,  may  be  devised,  and  shall  be  subject  to  debts,  charges, 
curtesy  apd  dower,  and  be  considered  to  every  other  intent  and 
purpose  in  the  same  manner  as  if  it  had  been  a  tenancy  in  common. 

15.  From  this  recapitulation  of  the  statutory  provisions  in  the 
several  States,  it  appears  that  in  some  of  them  joint  tenancy  has  been 
unqualifiedly  abolished,  while  in  others  it  is  still  retained  in  certain 
enumerated  cases,  for  which  it  is  peculiarly  adapted ;  as  in  case  of 
husband  and  wife,  of  executors  and  trustees,  and  of  mortgagees. 
Massachusetts  is  the  only  State,  in  which  conveyances  to  husband  and 
wife  are  expressly  excepted  from  the  general  provision  of  the  statute.* 
Rhode  Island  is  the  only  one  in  which  they  are  expressly  included. 
But  the  prevailing  rule  of  American  law  is,  that  the  case  of  husband 
and  wife  is,  by  implicatumf  not  included  in  the  general  provisions  upon 
this  subject.  The  reasons  for  making  this  exception,  equally  appli* 
cable,  it  seems,  in  all  the  States,  are  thus  stated  by  the  Court  in 
Virginia.' 

16.  Though  a  jointure  might  be  destroyed  by  various  acts,  yet,  at 
the  common  law,  there  was  no  mode,  by  which  a  partition  might  be 
compelled.  To  remedy  this  inconvenience,  the  Statutes  of  31  and  32 
Henry  VIII.  were  passed.  These  speak  of  all  joint  tenants ;  but 
they  have  never  been  supposed  to  reach  the  case  of  husband  and  wife. 
All  the  books  agree,  not  on)y  that  husband  and  wife  cannot  enforce 
partition,  but  that  they  cannot  make  it  even  by  mutual  consent.  It 
is  a  sole,  and  not  a  joint  tenancy.  They  have  no  moieties.  Each 
holds  the  entirety.  Notwithstanding  any  act  of  the  husband,  the  wife, 
upon  bis  death,  takes  the  whole ;  not  by  survivorship,  which  implies 
an  accession  of  something  not  owned  before,,  but  by  virtue  of  the 
original  Umitation  ;  and,  as  if  the  land  had  been  given  to  them  during 
the  lives  of  both,  and  after  the  death  of  either,  to  the  survivor  alone* 
The  expressions,  jotnture,  joint  tenancy,  &c.  are  indeed  often  applied 
to  the  ownership  of  husband  and  wife  ;  but  only  because  these  words 
approach  nearer  to  a  description  of  the  estate  than  any  others  which 
could  be  used  without  circumlocution*.  This  doctrine  is  said  to  have 
been  settled  for  ages.^  The  law  stood  thus  when  the  Virginia  act 
was  passed,  being  substantiAllf  a  copy  of  the  English  statutes ;  and 


»  1  N.  C.  Rev.  St.  258. 

•  1  Vir.  Rev.  C.  31.    2  Ky.  Rev.  L.  876-7. 

«  ITiornton  v.  Thornton,  3  Rand,  183.  <  5  T.  R.  658. 

*  In  Ohio,  a  deeinoH  has  been  made  to  the  wme  efkct.    2  Ohio,  306. 

VOL.  I.  .  56 
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this  act  must  be  supposed  to  haye  recognised  the  establbhed  principle 
in  relation  to  husband  and  wife.  Hence,  when  it  provides,  that  upon 
the  death  of  joint  ienantSy  their  share  shall  not  accrue  to  the  sur- 
vivors ;  the  case  of  husband  and  wife  is  not  included  in  this  clause, 
both  because  they  are  not  joint  tenants,  and  because  between  them 
there  is  nothing  which  can  accrue  from  one  to  the  other.  Nor  does 
the  clause,  *^  whether  they  be  such  as  might  have  been  compelled  to 
make  partition  or  not/'  vary  this  construction  ;  because  this  clause  is 
satisfieid  by  the  case  of  joint  tenancy  in  personal  property,  or  between 
a  man  and  woman  who  afterwards  intermarry,  of  which  there  could 
be  no  partition  by  law ;  and  this  application  is  favored  by  the  mention 
of  executors,  &c.  So  the  clause  "  of  whatever  kind  the  estate  holden 
be,"  means  merely  to  describe  the  quantity  of  the  estate,  as  in  fee,  for 
life,  &c.  not  the  quality,  which  had  been  already  sufficiently  expressed 
by  the  "wotA  joint  tenants.  The  words  'Mf  partition  be  not  made"  in 
the  parties'  lifetime.  See,  imply  that  the  case  is  one,  where  partition 
m^ht  he  made,  which  is  not  the  case  as  between  husband  and  wife ; 
not  on  account  of  this  particular  relation,  but  because  each  owns  the 
whole  estate.  The  statute  intended  to  prevent  the  right  of  the  de- 
ceased, which  might  have  been  disposed  of  in  his  life,  from  accruing 
to  the  survivor,  and  to  devolve  it  upon  the  representative  of  tbe 
former ;  not  to  give  a  new  right  to  his  representatives,  which  he  never 
had.  But  a  purchaser  from  the  husband  would  not  hold  as  against 
the  wife.  A  purchaser  from  a  mere  joint  tenant  would  bold  against 
the  survivor ;  and  therefore  there  was  no  necessity  to  provide  for  his 
protection.  But  if  the  act  appFies  to  husband  and  wife,  the  heirs,  be. 
of  the  former  are  provided  for,  while  a  purchaser  from  him  is  not 
This  construction  would  vest  in  husband  and  wife  new  rights,  and 
take  away  a  vested  right  from  the  other;  and  such  construction 
ought  not  to  foe  given,  when  another  may  be,  which  will  only  tend  to 
preserve  existing  rights  by  repealing  a  rule  of  law,  which,  if  unre- 
pealed, might  give  such  rights,  in  one  event,  to  another. 

17.  The  same  principle  has  been  recognised  in  Kentucky,  Massa^ 
chusetts  and  New  York,  upon  substantially  the  same  grounds.* 

18.  It  has  been  said,  that  husband  and  wife,  holding  lands  by  a 
conveyance  to  them,  must  both  joiti  in  a  conveyance ;  that  they  are 
both  necessary  to  make  one  grantor ;  and  the  deed  of  either  without 
the  other  is  merely  void.*  It  is  to  be  observed,  however,  in  quaHfioa- 
tion  of  this  remark,  that  the  husband,  of  course,  has  the  same  right  in 
the  wife's  interest,  as  husband,  which  he  has  in  any  other  estate  be- 
longing to  her ;  and  may  therefore  convey  or  mortgage  it  for  his  own 
life  (there  being  children).'  « 


1  Rom  v.  Oarriioii,  I  Dana,  35.    Rogers  v.  Grider,  lb.  243.    Shaw  v.  Heaney,  5 
Mam.  521.    16  John.  115-6. 
>  Doe  V.  Howland,  8  Ck>w.  263.  >  Barber  9.  Harru,  15  Wend.  615. 
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19.  Conveyance  to  a  husband  for  the  joint  bene6t  of  himself  and 
his  wife,  but  with  no  words  limiting  a  trust  for  her  separate  use, 
though  expressly  excluding  him  fix)m  power  to  sell.  Held,  the  land 
might  be  taken  by  creditors  of  the  husband  for  his  life.' 

20.  It  has  been  seen,  that  the  Revised  Statutes  in  Massachusetts 
except  fh>m  the  general  provision  m  relation  to  joint  tenancy,  the  case 
of  a  mortgage  made  to  two  or  more  persoiis.  The  former  statute 
upon  this  subject  made  no  such  exception ;  but  yet  it  was  held  to 
exist  by  implication.  Parsons  Ch.  J,  remarks,  ^^  as  upon  the  death  oJf 
either  mortgagee,  the  remedy  to  recover  the  debt  would  survive,  we 
are  of  opinion  that  it  was  the  intent  of  the  parties,  that  the  mortgage 
should  comport  with  that  remedy,  and  for  this  purpose  that  the  mort- 
gaged estate  should  survive.  Upon  any  other  construction,  but  one 
moiety  of  the  mortgaged  tenements  would  remain  a  collateral  security 
for  the  joint  debt,  which  would  be  clearly  repugnant  to  the  intention 
of  the  parties." '  In  another  case,  Jackson  J.  assigns  as  an  additional 
reason,  that  either  of  the  mortgagees,  by  releasijsg  the  debt,  would  re* 
lease  the  mortgage,  and  destroy  their  joint  title  and  estate  in  the  land.' 

21.  But  after  foreclosure,  that  which  was  originally  a  joint  tenancy 
becomes  a  tenancy  in  common.  The  land  is  then  no  longer  a  pledge, 
but  the  title  is  vested  absolutely  in  the  mortgagee.  The  foreclosure 
operates  as  a  new  purchase.  The  mortgage  is  no  longer  an  incident 
to  the  debt ;  nor  is  it  connected  with  it,  any  more  than  if  the  partners 
had  received  payment  of  the  debt  and  laid  out  the  money  in  the  pur- 
chase of  the  land.  The  entry  for  condition  broken  gives  them  a  new 
and  difierent  estate.^ 

22.  It  has  been  doubted  whether -the  same  principle  could  be 
applied,  where  one  of  two  joint  mortgagees  dies,  and  the  survivor 
forecloses ;  for  that  would  be  to  turn  the  estate  from  a  trust  into  a  use 
by  the  mere  act  of  foreclosure.* 

23.  In  the  Circuit  Court  of  the  United  States,  it  has  been  denied 
that  a  mortgage  given  to  several  persons  constitutes  them  joint 
tenants.  This  decision  was  made  under  a  statute  of  Rhode  Island, 
which  was  similar  in  its  terms  to  that  of  Massachusetts.  Judge 
Story  remarks,*  "the  doctrine  (held  by  Chief  Justice  Parsons)  that 
a  conveyance  in  mortgage  to  two  persons,  as  tenants  in  common, 
becomes  by  the  death  of  either  no  security,  except  for  a  moiety,  cannot, 
in  my  judgment,  be  maintained  in  point  of  law.  No  authority  is  cited 
for  it,  and  it  seems  to  me  irreconcileable  with  established  principles. 
It  cannot  be  deduced  from  the  fact,  that  the  debt  vests  by  survivor- 
ship in  one  party,  while  the  estate  would  pass  to  another.  For, 
at  the  common  law,  upon  the  death  of  the  mortgagee,  the  estate 
in  the  land  vests   in  the  heir,  while  the  debt  vests  in  the  admin- 


>  Stoebler  •.  Knerr,  5  Watti,  181. 

*  Appleton  V.  Boyd,  7  Mass.  131.  ^  11  Mass.  472. 

*  Goodwin  v.  Hichardson,  11  Man.  469.  *  3  Mas.  386. 
«  Randall  v.  PhlUips,  3  Mas.  384. 
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istrator.  Upon  the  like  argument,  it  nought  to  follow  in  such  case, 
that  by  the  death  of  the  mortgagee  the  whole  security  in  the 
land  should  be  gone ;  and  yet  it  is  well  established,  that  the  heir 
takes  the  land  by  descent,  subject  to  redemptbn,  and'  that  the  debt 
belongs  to  the  administrator*  So  if  a  mortgage  were  made  to  two 
persons  expressly  as  tenants  in  common,  as  security  for  a  joint  debt, 
by  the  common  law  they  would  hold  in  common;  and,  upon  the 
death  of  either,  his  share  would  descend  to  his  heir  as  tenant  in  com- 
mon, and  the  survivor  would  hold  the  other  moiety  as  tenant  in  com- 
mon, at  the  same  time  that  the  debt  would  vest  solely  in  him  by  sui^ 
vivorship  for  the  purposes  of  the  remedy.  So  if  a  sole  mor^;agee 
dies,  the  land  descends  to  his  heirs  as  parceners,  while  the  debt 
bebngs  to  the  administrator.  Hence  it  follows  that  the  estate  is  still 
a  security  for  the  debt,  into  whose  ever  hands  it  passes.  Judge  Story 
.  proceeds  to  remark  upon  the  fact,  so  strikingly  opposed  to  the  doc- 
trine which  he  controverts,  and  which  we  have  already  noticed  (p. 
432),  that  even  in  England  the  implication  in  case  of  a  mortgage  to 
several  persons  is  in  favor  of  a  tenancy  in  common  instead  of  a  joint 
tenancy ;  thereby  constituting  an  exception  to  the  general  rule,  directly 
the  reverse  of  that  established  by  the  Court  in  Massachusetts. 

S4.  In  the  case  of  Randall  v.  Phillips,^  already  referred  to.  Judge 
Story  remarks,  that  in  the  eye  of  a  Court  of  Equity,  it  would  make 
no  difference,  whether  the  legal  estate  survived  to  the  surviving  mort- 
gagee or  not,  because  he  would  hold  in  trust  for  the  representative  of 
the  deceased.  There  seems  no  reason  to  doubt  that  this  would  be  the 
case  at  law  as  well  as  in  Equity.  There  is  no  pretence  that  the  sur- 
vivor could  retain  the  whole  debt  And  the  very  reason  for  holding 
to  a  survivorship  in  such  case  is,  that  the  mortgage  foUows  the  debt. 

25.  With  regard  to  trustees  and  executors,  although  for  peculiar 
reasons  they  are  excepted,  in  many  of  the  States,  from  the  general 
statutory  provisions ;  yet,  in  the  absence  of  any  express  exception, 
none  will  be  implied.  .Thus  it  has  been  held  in  Kentucky,  that  sur- 
vivorship is  abolished  as  well  in  regard  to  ti}ist  estates  as  others.' 

26.  The  American  statutes,  changing  joint  tenancy  into  tenancy  in 
common,  are  almost  universally  made  applicable  by  their  terms  to 
estates  previously  created,  as  well  as  those  to  be  treated  subsequendy. 
The  objection  has  been  raised,  that  in  this  particular  such  statutes  are 
unconstitutional,  as  affecting  rights  and  interests  already  vested ;  but 
it  has  always  been  overruled.  It  is  said,  the  principle  is  correct,  that 
the  legislature  cannot  impair  the  title  to  estates,  without  the  consent 
of  the  proprietors,  unless  for  public  objects,  when  an  adequate  con- 
sideration shall  be  provided.  But  there  can  be  no  objection  to  the 
operatioo  of  any  legislative  act  retrospectively,  which  shall  enlarge,  or 
otherwise  make  more,  valuable,  the  title  to  any  estate ;  for  the  consent 


1  3  Mu.  387.  <  Sattnden  «.  Morrison,  7  Mon.  54. 
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of  the  holder  may  always  be  presumed  to  such  acts.  The  new  tenure 
IS  more  beneficial  than  the  old  one  to  all  the  tenants ;  inasmuch  as  a 
certain  inheritance  b  a  moiety  is  more  valuable  than  an  uncertain 
right  of  succession  to  the  whole.  More  especially  is  this  principle  to 
be  applied,  where  both  tenants  have,  by  their  acts,  manifested  an 
implied  assent  to  the  operation  of  the  statute;  as  where  each  has 
brought  a  separate  writ  of  entry  for  his  undivided  naoiety  agamst  a 
stranger.^ 

27.  The  same  principle  has  been  recognised  in  Pennsylvania. 
The  Court  remark  as  follows.  The  doctrine  of  survivorship  was  so 
little  known  to  people  in  general,  and  so  abhorrent  to  tiieir  feelings 
when  known,  that  it  was  thought  best  to  get  rid  of  it  at  once.  The 
Courts  had  been  long  struggling  against  it,  but  were  unable,  without 
a  dangerous  prostration  of  established  principles,  to  go  as  far  as  they 
wished.  The  aid  of  the  legislature  was  therefore  necessary.  The 
operation  of  the  act  is  no  invasion  of  vested  rights*  Who  should  be 
the  survivor,  was  in  contingency ;  and  in  the  mean  time  either  joint 
tenant  might  have  severed  the  estate  by  legal  means  without  the 
other's  consent.  The  act  of  assembly  did  for  them  at  once,  and 
without  expense,  (that)  which  ninety-nine  in  a  hundred  wished  to  be 
done.  But  if  there  were  any  joint  tenants  who  desired  the  chance 
of  survivorship,  they  might  have  it  by  an  agreement  for  that  purpose. 
By  putting  a  limitation  on  the  plain  words  of  the  law,  we  should  do 
an  irreparable  injury  to  many,  who,  reading  the  wor^s  as  they  are 
written,  have  supposed  a  partition  unnecessary,  and  therefore  have 
died  without  effecting  it.  The  act  deprived  no  man  of  his  property ; 
but  only  placed  the  parties  on  an  equal  and  sure  footing,  leaving 
nothing  to  chance.' 

28.  Upon  the  same  principle,  where  the  demandants  in  a  real 
action  were  joint  tenants  when  it  was  commenced,  and  afterwards,  by 
operation  of  law,  became  tenants  in  conunon ;  held,  this  change  of 
title  was  no  defence  to  the  action.' 

29.  In  the  Statutes  of  some  States  upon  this  subject,  a  proviso  is 
inserted,  that  they  shall  not  affect  estates  ahready  vested  by  survivor- 
ship. Thb  would  seem  to  be  a  superfluous  caution  ;  for  the  consti- 
tutional objection  already  referred  to  would  undoubtedly  prevent  any 
such  application  of  the  statutory  provisions.** 

30.  Independently  of  statutory  provisions,  it  has  been  held  in  Mas- 
sachusetts,* that  a  grant  of  land  by  the  legislature  to  several  persons 
created  a  tenancy  in  common  and  not  a  joint  tenancy,  though  the 
words  used,  if  a  private  person  were  the  grantor,  would  create  the 


1  Miller  v.  Miller,  16  Masa.  61.    Holbrook  v.  Finner,  4, 568.    Annable  r.  Patch,  3 
Pick.  363. 

•  Bombaugh  v.  Bombaoffh,  11  8er.  db  R.  193. 

»  HillB  V.  Doe,  6  N.  Hr328.  *  11  Ser.  &  R.  193.    3  Pick.  363. 

•  Higbee  v.  Rice,  5  MaM.  350. 
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latter  estate.  It  is  said,  a  grant  by  the  leg^Iature  is  a  statute  conrey- 
ancCy  and  the  intent  of  the  legislature  in  passing  the  resolution  must 
govern.  Most  of  the  public  lands,  which  were  alienated  hj  the  late 
prorince,  and  also  by  the  Commonwealth,  were  passed  by  virtue  of 
acts  or  resolutions  of  the  legislature*  Generally^  the  lands  were 
granted  in  large  parcels,  to  a  great  number  of  grantees,  on  condition  of 
settlement,  and  for  the  purpose  of  forming  towns.  These  grants  have 
invariably,  from  the  earliest  settlement  of  the  country,  been  held  to 
create  tenancies  in  common.  From  long  use  the  [H^ctice  has  acquired 
the  force  of  law,  and  a  decision  repugnant  to  it  would  produce  infinite 
confusion,  and  affect  very  many  titles  to  land  in  the  State.  More 
especially  is  this  construction  to  be  given,  wh^e  the  legislative  grant 
is  made  to  certain  persons  upon  their  petition,  as  the  heirs  of  one  who 
had  before  his  death  taken  possession  of  the  land.  At  keirs,  they 
would  not  have  taken  in  joint  tenancy,  and  it  cannot  be  presumed 
that  the  legislature  intended  they  should  so  take  as  grantees. 

31.  So  it  has  been  held  in  New  Yoric,  that  where  several  patentees 
pay  equal  shares  of  the  purchase  money,  and  execute  deeds  among 
themselves,  which  recite  that  they  purchase  as  tenants  in  common ; 
such  tenancy  is  created,  although  the  patent  is  made  to  them  jointly. 
This  case,  however,  was  decided  rather  on  the  ground  of  a  trust,  than 
upon  that  of  a  grant  from  the  State.^ 

92.  The  same  doctrine  iias  been  recognised  in  Vermont.  In  the 
year  1781,  the»  State  granted  a  charter  of  a  township  to  several  pei^ 
0ons,  reserving  one  seventieth  part  for  the  use  of  a  seminary  or  college. 
The  proprietors  did  not  divide  or  assert  their  title  to  the  lands^  and  the 
whole  were  occupied  and  settled  by  other  persons.  A  college  bemg 
afterwards  instituted,  the  trustees  were  empowered  to  take  possession 
of  the  lands  reserved,  and  they  brought  an  action  for  them  against  one 
who  had  for  thirty-eight  years  adversely  occupied.  The  question 
arose,  whether  proprietors  of  lands,  constituting  towns,  were  to  be  re- 
garded as  tenants  in  common.  In  answer  to  the  objections,  that  such 
proprietors  may  do  many  things  iy  vote — as  making  a  division  of  their 
lands  into  severalty,  voting  to  settlers  the  lots  on  which  they  live,  in 
lieu  of  their  drafts ;  and  authorizing  a  division  by  pitches  ;  and  may 
gain  a  title  by  the  Statute  of  Limitations,  and  that  their  possessions 
are  considered  as  several ;  the  Court  remark,  that  such  proprietofs 
are  strictly  tenants  in  common,  and  where  they  differ  from  ordinary 
tenants  in  common,  the  'difference  has  been  created  either  by  statute 
or  by  a  course  of  decisions  in  our  courts  of  law.  In  the  grants  or 
charters,  certain  civil  and  political  corporate  privileges  are  given  to 
those  who  inhabit  the  township,  but  not  to  the  proprietons,  who  may 
be  wholly  distinct  from  the  former.  Grants  in  this  country  have 
always  b%en  construed  to  create  tenancies  in  common,  which  in  £ng- 


>  Cujier  V.  Brwdif  2  Caine*  C.  £.  326. 
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land  would  make  jobt  tenancies.    Unless  the  proprietors  take  an 
estate  in  common,  it  is  difficult  to  define  the  nature  of  their  interest.^ 

33.  But  it  has  been  held  in  Kentucky,  that  where  a  grant  by  the 
Commonwealth  was  made  to  two  persons,  and  one  of  them  died 
before  a  patent  was  issued,  (pretaously  to  tbe  statute  abolishing  sur* 
vivorship),  the  survivor  took  the  whole  estate  both  in  law  and  equity.* 

34.  The  estate  of  a  tenant  in  common  is  subject  to  the  same  dis- 
positKDns,  incidents  and  charges  as  an  estate  owned  in  severalty. 
Thus  it  has  aheady  been  seen  (p.  101),  that  the  widow  of  a  tenant 
in  common  has  dower ^  subject,  however,  to  the  qualification,  that  if 
partition  has  been  made  after  maniage,  her  claim  shall  be  restricted 
to  that  portbn  of  the  land  whkh  is  allotted  to  the  husband.' 

35.  So  an  estate  in  common  is  subject  to  curtesy ;  and  the  pos- 
session of  one  tenant  in  common  is  regarded  as  so  far  that  of  the  other^ 
that  the  husband  of  the  latter  shall  be  tenant  by  the  curtesy.* 

36.  An  estate  in  common  passes  to  heirs ;  and  it  has  been  seen, 
that  this  is  one  principal  point  of  distinction  between  this  estate  and  a 
joint  tenancy. 

37.  It  is  to  be  observed,  however,  that  the  transmission  of  an  estate 
in  common  to  any  party  claiming  under  one  of  the  tenants,  passes 
nothing  more  than  the  undivided  interest  of  such  tenant,  and  has  do 
effect  to  make  a  severance  of  the  estate.  Thus,  the  widow  can  claim 
for  her  dower  only  an  undivided  third  of  her  husband's  interest. 
Upon  the  same  principle,  a  tenant  in  common  may  convey  his  estate 
to  a  third  person,  and  the  latter  will  hold  in  connexion  with  the  re- 
maining tenant,  merely  taking  the  place  in  all  respects  of  the  grantor. 
But  a  tenant  in  common  cannot  convey  any  distinct  portion  of  the  land 
by  metes  and  bounds.* 

38.  Thus,  where  one  of  two  joint  tenants,  after  a  parol  partition 
which  was  held  void,  conveyed  a  part  of  the  land  by  metes  and 
bounds  to  a  stranger ;  held,  the  entry  of  the  latter  gave  him  no  seisin, 
but  he  was  a  mere  several  occupant ;  that  he  could  not  be  considered 
as  a  disseisor  of  the  grantor,  as  he  entered  by  bis  consent ;  nor  of  the 
other  joint  tenant,  because  one  joint  tenant  cannot  be  disseised  by  a 
stranger  of  any  particular  part,  unless  all  are  disseised.^ 

39.  In  a  subsequent  case,  Jackson  J.  goes  into  a  more  minute  ex- 
ammation  of  the  law  upon  this  subject.     It  is  a  general  principle,  that 


*  University,  &c.  v.  Reynolds,  3  Verm.  543. 

*  Orerton  v.  Lacy,  6  Mon.  15. 

3  Sutton  e.  Rolfe,  3  Lev.  84.    Co.  Lit.  34  b,  37  b. 

*  Sterling  v.  Penlington,  14  Vin.  Abr.  511. 
»  Porter  v.  Hill,  9  Mass.  34. 

*  While,  with  regard  to  parties  claiming  an  interest  in  the  estate  t^terthe  death  of 
the  tenant,  joint  tenancy  and  tenancy  in  common  are  subject  to  totally  different  rules  \ 
the  principles  which  refrulate  the  transfer  of  them  during  his  life,  either  by  his  own 
act  or  act  of  law,  are  substantially  the  same,  and  therefore  the  following  remarks  may 
be  received  as  alike  applicable  to  both  estates. 
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one  joint  tenant  cannot  prejudice  his  companion  in  estate,  or  as  to  any 
matter  of  inheritance  or  freehold ;  although  as  to  the  profits  of  the 
freehold,  as  the  receipt  of  rent,  &c.,  the  acts  of  one  may  prejudice 
the  other.  But  a  conveyance  by  metes  and  bounds  by  one  tenant, 
would,  in  many  cases,  tend  to  the  prejudice  and  even  to  the  destruction 
of  the  interest  of  the  other.  The  owner  of  a  moiety  of  a  farm  thus 
circumstanced,  instead  of  one  piece  of  land  conveniently  situated  for 
cultivation,  would,  on  a  partition,  be  compelled  to  take  perhaps  tea  or 
twenty  different  parcels  interspersed  over  the  whole  tract,  and  sepa- 
rated by  the  parts  allotted  to  the  several  grantees.  Suppose  that  two 
men  hold  jointly  or  in  common,  land  in  a  town  sufficient  only  for  two 
house  lots,  and  that  one  of  them  could  convey  to  ten  persons  his  share 
in  as  many  different  portions  of  the  land  ;  the  other  original  co-tenant 
would,  on  a  partition,  be  compelled  to  take  ten  different  lots  or  parcels 
not  adjoining  to  each  other,  and  each  too  small  for  any  useful  purpose, 
instead  of  one  house  lot,  to  which  he  was  originally  entided  as  against 
the  grantor.  The  restraint  upon  such  conveyance  by  one  co-tenant, 
and  not  the  privilege  of  making  it,  is  to  be  considered  as  a  necessary 
incident  to  the  estate.  Each  tenant  was  originally  entitled  to  one 
moiety,  for  quantity  and  quality,  to  be  assigned  to  him  in  the  modes 
pointed  out  by  law  ;  and  this  right,  on  the  part  of  one,  cannot  be  im* 
paired  by  a  separate  act  of  the  other.  If  one  co-tenant  has-  the  right 
to  convey  a  part  of  the  land,  the  others  of  course  have  the  same. 
Suppose  then  that  three  or  more  persons  hold  in  common  a  township 
of  wild  land,  and  that  each,  without  regard  to  the  others,  should  divide 
the  whole  into  such  lots  as  he  thought  proper,  and  sell  his  share  io 
each  lot  to  different  purchasers.  As  the  lines.of  the  lots  would  perhaps 
never  coincide,  a  partition  among  the  several  grantees  would  be  very 
difficult  and  inconvenient ;  and  in  case  of  a  large  number  of  owners, 
perhaps,  impossible.  While  the  right  in  question  may  be  thus  inju- 
rious, the  restraint  upon  it  can  rarely  if  ever  be  so.  Thus,  if  one  of 
two  co-tenants  of  forty  acres  wishes  to  sell  ten,  he  may  convey  one  un- 
divided fourth  of  the  whole,  and  the  grantee  may  obtain  partition  by 
legal  process.  And  this  he  must  have  done,  if  the  conveyance  had 
been  of  a  moiety  of  twenty  acres  taken  out  of  the  forty.  There  is, 
therefore,  no  additional  trouble  or  expense,  and  the  only  difference  is» 
that  the  grantor  is  prevented  from  selecting  any  particular  part  of  the 
land,  from  which  the  grantee  shall  take  his  share ;  which  is  a  right  he 
could  never  claim  himself,  while  he  continued  the  owner  of  the  whole 
moiety.* 

40.  So,  in  a  case  decided  in  Connecticut,*  Hosmer  Ch.  J.  re- 
marks, in  regard  to  the  objection  that  upon  partition,  the  whole  of  that 
portion  of  the  land  which  is  conveyed  might  be  assigned  to  the  co- 
tenant  ;  that  it  is  no  answer  to  this  objection,  that  the  purchaser  on 


>  Bartlett  v.  Harlow,  13  SAtm.  349.  >  MitcheU  v.  Hasen,  4  Conn.  510. 
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partition  might  have  an  equivalent  share  in  other  portions  of  the  land 
assigned  to  him ;  for  in  tbede  he  has  no  interest,  and  a  partition, 
being  a  mere  distribptipn  and  not  a  conveyance,  is  founded  on  an  an- 
tecedent estate,  ana  cannot  communicate  any  new  right. 

41.  Upon  the  same  principle,  the  levy  of  an  execution  against  one 
tenant  in  common,  be.  upon  any  designated  portion  of  the  land,  is 
void  ;  it  being  the  general  rule,  that  an  execution  can  be  extended 
upon  such  property  only  as  the  debtor  might  legally  convey.* 

42.  The  principle  above  stated,  imposing  a  restraint  upon  one 
tenant  in  common,  fee,  in  regard  to  his  power  of  alienation,  is  applied 
not  merely  to  a  conveyance  of  a  certain  portion  of  the  whole  land  by 
metes  and  bounds,  but  also  to  a  conveyance  of  his  whole  undivided 
interest  in  a  certain  portion  of  the  lands,  designated  by  metes  >  and 
bounds.  Thus,  supposing  A  and  B  to  be  tenants  in  common  of 
twenty  acres,  in  the  first  place,  A  cannot  convey  to  a  stranger  one  of 
those  acres  by  metes  and  bounds,  so  as  to  bind  the  co-tenant ;  and,  in 
the  second  place,  he  cannot  convey  all  his  undivided  interest  in  one 
acre,  designating  it  by  metes  and  bounds,  so  as  to  bind  his  co-tenant. 
The  rule,  as  generally  stated  by  the  elementary  writers,  would  seem 
literally  applicable  to  the  former  alone  of  these  cases.  Thus  Chan- 
cellor Kent  says,  ^'one  joint  tenant,  &c.  cannot  convey  a  distinci 
portion  of  the  esiate^  by  metes  and  bounds"  be.  But  most  of  the 
decisions  do  not  fidl  within  these  terms  ;  for,  instead  of  attempting  to 
convey  the  whole  of  any  specific  portion  of  the  lands,  the  tenant  con- 
veys, or  his  creditors  take  upon  execution,  only  his  undivided  interest 
in  a  specific  portion.  And  the  reasoning  of  the  Court  seems  to  make 
no  distinction  between  the  two  cases.  Thus,  in  Bartlet  i>.  Harkw 
(s.  39),  the  execution  was  levied  upon  an  undivided  interest  in  a  spe- 
cific portion  of  the  land  designated  by  metes  and  bounds ;  and  the 
remarks  of  Judge  Jackson,  already  cited,  have  a  particular  application 
to  these  circumstances.  So  in  Baldwin  «.  Whiting,*  the  execution  was 
levied  upon  three  undivided  fourth  parts  of  a  specific  part  of  the  Urndy 
owned  by  the  debtor  in  conmion  with  others.  But  although  there 
would  seem,  at  first  sight,  to  be  a  distinction  between  the  two  forms 
of  alienation  referred  to,  yet  on  principle  they  rest  on  the  same 
ground.  The  true  meaning  of  the  general  proposition,  that  one  tenant 
b  comm(H],  &c.  cannot  convey  by  metes  and  bounds,  is,  not  that  he 
cannot  convey  his  ca-tenant^s  share  in  a  designated  portion  of  the 
land,  or,  by  his  own  single  act,  without  consent  of  the  other  party, 
make  severance  or  partition,  for  this  seems  to  be  taken  for  granted ; 
but  that  a  conveyance  of  the  whole  estate  in  a  part  of  the  land  will 
not  pass  even  his  ovm  share.  Thus,  in  Porter  v.  Hill,  (s.  38),  Judge 
Sewall  says,  '^  one  joint  tenant  cannot  convey  a  part  of  the  land  by 


1  BarUet  v.  Harlow,  12  BlUas.  348.    Baldwin  v.  Whitinff,  13, 57. 
•  13  Ma«.  67. 
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metes  and  bounds  to  a  stranger.  If  he  could,  his  grantee  wmUL  become 
tentmi  in  common  of  a  f  articular  part  mth  the  other  joint  tenanty 
vbo,  in  making  a  legal  partitioo,  might  notwitjistanding  have  the 
whole  of  the  part  thus  conveyed,  assigned  as  his  pur  party/'  Upon 
this  principle,  such  grantee  not  only  could  not  maintain  a  real  action 
for  the  whole  land,  but  he  could  not  bring  a  niit  for  partUioUy  claim- 
ing only  a  moiety ;  and  it  is  m  the  latter  form  that  the  point  has  often 
been  settled.  In  Mitchell  v.  Hazen,  a  case  already  cited  (s.  40), 
the  conveyance  purported  to  pass  only  an  undivided  interest.  In  a 
later  case,'  in  the  same  State,  the*  deed  puiyorted  to  convey  so  muA 
lamdy  generally,  by  metes  and  bounds,  making  no  reference  to  any 
undivided  interest;  and  the  remark  of  the  Court,  in  deciding  the 
deed  to  be  void,  that  it  was  an  attempt  to  make  a  partition  of  the 
property f  would  seem  directed  against  the  claim  that  the  whole  tide 
in  the  land  conveyed  passed  by  the  deed.  So  in  a  case  in  Tennes- 
see,' where  the  same  point  was  decided,  the  deed  purported  to  con- 
vey the  whole  of  a  Certain  part  of  the  land  by  metes  and  bounds.  On 
the  whole,  it  may  be  laid  down  as  the  true  construction  of  the  general 
proposition  referred  to,  that  the  objection  does  not  stand  upon  the 
form  of  the  conveyance,  purporting  to  pass  the  whole  land;  but 
equally  precludes  the  tenant  from  convejring  his  own  undivided 
interest  in  a  part  of  the  land,  by  a  deed  which  purports  to  convey 
nothing  mote. 

43.  It  is  to  be  observed,  that  an  alienation  of  the  interest  of  one 
joint  tenant,  &c.  either  by  deed  or  by  legal  process,  is  not  for  all  pur- 
poses void ;  but  will  operate  against  him  and  all  ^slaiming  under  him 
oy  estoppel^  and  can  be  avoided  only  by  the  co-tenant  who  is  injured, 
or  those  claiming  under  him.  The  assignees  of  the  latter  have  in  this 
respect  all  the  rights  of  their  assignor.  By  the  assignment,  all  his  in- 
terest passes  to  them,  without  any  entry  upon  the  land.  With  r^rd 
to  one  claiming  under  the  tenant  whose  share  is  alienated,  if  be  also 
derive  a  regular  title  from  the  co-tenant,  perhaps  he  might  be  allorwed 
to  waive  his  claim  under  the  former,  and  avoid  the  alienation  by  setting 
up  his  title  under  the  latter.' 

44.  It  has  been  held  in  Ohio  by  a  majority  of  the  Court,  that  a 
tenant  in  common  might  lawfully  convey  a  part  of  his  undivided  estate 
by  metes  and  bounds,  but  it  was  admitted  that  the  point  was  attended 
with  considerable  difficulty,  for  the  reasons  above  referred  to.  Judge 
Burnet  dissented.** 

45.  In  Massachusetts,  by  the  Revised  Statutes,  where  the  wbde 
interest  of  a  tenant  in  common  is  more  than  sufficient  to  satisfy  an  ex- 
ecution against  him,  it  shall  be  levied  upon  an  undivided  poition  of 


^  Griswold  V.  Johnson,  5  Conn.  363.  '  Jewett  v.  Stockton,  3  Terg.  492. 

*  Vaniam  v.  Abbot,  ]2  Mass.  474.    Baldwin  v.  Whiting,  13,  57. 
«  Lessee  v.  Sa7Te,2  Ohio,  110.    The  general  rule  is  adopted  in  Tenneswe,  S  Terr. 
492;  hot  jeems  not  to  be  in  Maiyland.  2  Har.  A  J.  421. 
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that  interest,  sufficient,  accordiDg  to  appraisement,  to  satisfy  the  ex- 
ecution/ 

46.  Although  a  tei^nt  in  common  cannot  alienate  absolutely  his 
share  in  a  part  of  the  land,  yet  it  has  been  held,  that  where  such 
tenant  had  been  allowed  to  improve  separately  a  certain  portion  of  the 
land,  he  might  Uase  this  portion  to  a  stranger,  and  the  latter  maintain 
an  action  for  any  disturbance  by  the  other  tenants.' 

47.  At  common  law,  one  jomt  tenant  or  tenant  in  common  had  no 
remedy  against  another  for  the  rents  of  the  estate,  except  by  charging 
him,  under  an  express  contract,  as  a  bailiff  or  receiver.  Statute  4 
and  5  Anne,  c.  16,  gave  an  action  of  account  in  such  case.  This 
statute  is  re-enacted  in  New  York,  and  Chancellor  Kent  presumes 
that  it  has  been  introduced  m  substance  into  the  general  law  of  this 
country.'  Similar  acts  have  been  passed  in  Virginia,  New  Jersey, 
Mississippi,  Vermont  and  Rhode  Island/ 

48.  In  Connecticut,'  the  action  of  account  is  provided  between 
joint  tenants,  fee. ;  except  in  cases  where  two  or  more  are  sued  by 
one,  when  a  bill  in  Equity  must  be  brought. 

49.  In  Massachusetts,'  the  action  of  account  is  abolished.  But  a 
bill  in  Equity  lies  in  all  cases.  So  also  an  action  of  indebitatus  as- 
sumpsit lies  by  one  joint  tenant,  fee.  against  another,  who  has  actually 
received  more  than  his  share  of  die  profits.*  But  unless  he  has  thus 
received  an  undue  proportion,  he  is  not  liable  to  an  actiop  merely 
upon  the  ground  of  sole  occupancy,  where  the  co-tenant  has  made  no 
claim  to  possession  ;  for  if  he  were,  as  each  tenant  is  seised  per  my  et 
per  tout,  he  would  be  liable  in  the  same  way,  by  reason  of  occupying 
any  particular  part  ot  the  land,  which  would  be  unreasonable  and 
absurd.' t 

50.  It  is  said,  that  if  there  be  two  tenants  in  common  of  a  dove- 
house,  and  the  one  destroy  the  old  doves,  whereby  the  flight  is  wholly 
lost,  the  other  may  have  an  action  of  trespass  against  him.  So,  if 
one  of  two  tenants  in  common  of  a  park  destroy  all  the  deer.' 

51.  In  Mabe,  one  tenant  in  common  may  have  trespass  against 
another  who  prevents  him  from  entering  or  occupying  the  land.' .  In 
the  same  State,  if  one  tenant  commit  waste,  without  forty  days'  notice 
to  the  othens,  he  is  liable  to  treble  damages  m  trespass.    In  Massa- 


>  Mass.  Rev.  St.  464.  >  Keaj  «.  Goodwin,  16  Mass.  1. 

»  4  Kent,  369. 

•  1  N.  J  Rev.  C.  156.  Missi.  Rev.  C.  117.  Verm.  L.  142.  R.  I.  L.  193.  1  Vir. 
Rev.  C.  111. 

•  Con.  St.  36. 

•  Mass.  Rev.  St.  500, 695.    Brigham  v.  EveleUi,  9  Mass.  538.  9  Pick.  34. 
7  Sargent  v.  Parsons,  12  Mass.  149. 

»  Co.  Lit.  200  a.  •  Maine  L.  1837,  442. 

•  So  in  New  York,  1  Rev.  St.  750 ;  otherwise  in  Tennessee,  2  Yerg.  384. 

t  Profits  received  by  one  tenant  give  the  other  an  equUahle  Hen  upon  the  land.  The 
claim  is  personal  on  both  sides,  to  be  paid  from  the  personal  estate  oi  the  former,  and  to 
the  personal  representative  of  the  latter,  not  to  his  heir,  devisee  or  grantee.  4  Paige,  336. 
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chusetts,  there  shall  be  thjrty  days'  notice.    The  same  penalty  for 
waste  committed  pending  a  process  for  partition. 

52.  It  is  said,  if  there  be  two  tenants  in  common  of  a  dwelling  house, 
and  they  severally  fiirnish  and  occupy  difierent  apartments,  one  co-ten- 
ant  has  no  right  to  disturb  the  other's  occupation  by  removing  his  fur- 
niture ;  and  trespass  would  clearly  lie  for  such  removal.^ 

53.  In  fllinois  a  statute  provides,  that  for  assuming  and  exeicisiDg 
exclusive  ownership,  taking  away  or  destroying  the  common  property, 
lessening  its  value,  injuring  or  abusing  it ;  one  tenant  in  common,  &c. 
may  have  trespass  or  trover  against  another.' 

54.  It  was  held  in  an  ancient  case,  that  if  there  be  two  tenants  in 
common  of  a  wood,  and  the  one  leases  his  part  to  the  other  for  years, 
if  the  lessee  cuts  down  trees  and  does  waste,  he  will  be  punished  for  a 
moiety  of  the  waste,  and  the  lessor  may  ri^cover  a  moiety  of  the  place. 
wasted.' 

55.  But  this  doctrine  seems  to  have  been  overruled  in  a  subsequent 
case,^  in  which  it  was  held,  that  such  lessee  cannot  be  regarded  as 
standing  in  a  less  favorable  light  than  he  would  have  done  if  no  lease 
had  been  made  ;  that  if  one  tenant  in  common  misuse  the  common 
property,  he  is  liable  as  for  a  misfeasance,  but  some  injury  must  be 
done  to  the  inheritance,  as  by  cutting  trees  which  are  unfit  to  be  felled. 
Otherwise  he  does  nothing  more  than  take  die  fair  profits  of  the  estate. 
In  this  case,  the  trees  were  proper  to  be  cut,  and  upon  this  ground,  it 
was  dbtingui^ed  by  counsel  from  the  case  in  Moore,  above  referred  to. 

56.  In  many  of  the  States,  a  remedy  has  been  given  by  statute  for 
one  tenant  in  common  against  another,  who  commits  waste  upon  the 
common  property.* 

57.  In  New  Jersey,*  when  several  hold  lands  together,  and  none 
knows  his  or  her  several  part,  one  may  have  a  writ  of  wa^ste  against 
another ;  and  when  the  suit  comes  to  judgment,  the  defendant  shall 
be  required  to  take  a  certain  part  of  the  land  to  be  assigned  by  the 
sheriff  and  jury,  or  give  security  that  he  will  take  nothing  more  &om 
the  land  than  the  other  tenants  take.  If  the  defendant  elect  to  take 
his  part  in  a  certain  place,  an  assignment  shall  be  made  to  him  in  the 
place  wasted,  making  no  allowance  for  the  waste  done ;  but  if  he  does 
not  thus  elect,  or  if  the  amount  of  waste  exceed  the  value  of  his  pro- 
portion of  the  land,  the  plaintiff  shall  recover  damages. 

58.  In  Rhode  Island,'  a  tenant  in  common,  &c.  who  commits 
waste,  forfeits  double  the  amount  of  the  waste  committed*! 


>  Keay  v.  Goodwin,  16  Mbm.  a    1  Smith's  St.  137-8.    Maag.  Rev.  St.  630. 

•  nUo.  Rev.  L,  474.  >  2  Cruifle,  356.    Moo.  71,  pi.  194. 
«  Martjn  r.  KnowUys,  8  T.  R.  145.       »  1  N.  J.  Rev.  C.  909. 

•  R.  I.  L.  199. 

•  As  to  the  remedy  in  Massachosetta  and  Maine,  see  p.  451.  It  also  exists  in  New 
York.  2  Rev.  St  334.  In  Kentucky,  it  seems  to  be  limited  to  parceners.  1  Ky.  £L 
L.562.    So  in  Ohio,  St.  1831, 258. 

t  As  to  injuries  hi  tenants  in  common,  and  the  liability  of  one  for  another,  see  8 
Oteenl.138.  ^  .  '  /  > 
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59.  The  general  role  is,  that  the  possession  of  one  joint  tenant,  &e. 
is  that  of  the  others  also ;  that  is,  the  possession  of  one  is  not  adverse 
to  the  title  of  the  others,  but  amicable  BXtd  in  support  of  the  rights  of 
all.  But  still  one  tenant  inay  by  special  Ziots  disseise  another,  and  by 
length  of  possession  gab  ah  adverse  title. 

60.  Where  one  tenant  in  common  received  all  the  rents  for  twenty- 
six  years,  it  was  held,  that  this  was  a  mere  failure  to  account,  and  not 
an  ouster  or  expulsion,  which  could  be  effected  only  by  an  actual 
disseisin.' 

61.  But  where  one  tenant  in  common  bad  sole  and  undisturbed 
possession  for  thirty-six  years,  without  any  account,  or  any  claim  or 
demand  by  the  other,  or  any  one  claiming  under  him,  Lord  MansGeld 
left  it  to  the  jury  to  say,  whether  tliere  was  not  sufficient  evidence  to 
presume  an  actual  ouster,  and  they  found  a  verdict  for  the  defendant, 
which  was  sustained  by  the  Court.  Lord  Mansfield  remarked,  that 
the  terms  actual  force  did  not  imply  real  force,  or  a  turning  out  by  the 
shoulders.  A  man  may  come  in  rightfully,  and  hold  over  adversely, 
and  such  holding  over  is  equivalent  to  actual  ouster.  The  possession 
of  one  tenant  in  common,  eo  nomine,  as  tenant  in  common,  can  never 
bar  hb  companion,  because  it  is  not  adverse,  but  in  support  of  their 
conomon  title ;  and  by  paying  him  his  share,  he  acknowledges  him  to 
be  co-tenant.  Nor  is  a  refusal  to  pay  sufficient,  without  denying  his 
title ;  but  if,  upon  demand  of  payment,  the  tenant  in. possession  deny 
the  other's  title  and  claim  the  whole,  the  subsequent  possession  is 
adverse.' 

62.  It  has  been  held  in  England,  that  where  one  tenant  in  common 
levied  a  fine  of  the  whole  estate,  and  took  the  rents  and  profits  after- 
wards without  account  for  nearly  five  years,  this  was  no  evidence 
upon  which  the  jury  should  find  an  ouster  at  the  tone  of  the  fine, 
against  the  justice  of  the  case,  and  in  aid  of  gross  fraud ;  that  the  fine 
was  no  ouster,  but  the  Court  might  consider  it  as  rightftilly  and  legally 
made,  and  mtended  to  operate  «only  on  the  party's  own  share  of  the 
estate.' 

63.  But  it  has  been  decided  in  New  York,  that  where  one  tenant 
in  common  undertakes  to  convey  the  whole  land,  the  grantee  shall  not 
be  understood  to  enter  as  a  tenant  in  common,  but  the  Statute  of  Lam- 
itations  will  run  in  his  favor  against  the  co-tenants.*  ^ 

64.  With  regard  to  suits  brought  by  tenants  in  common  against 
strangers  for  recovery  of  the  land,  the  common  law  rule  is,  that 


>  FBiiclaim  «.  Shackleton,  5  Burr.  9004.    8  Pick.  376. 

*  Doe  V,  Proseer,  Cowp.  217.    4  S.  A  R.  537.    (4  Terff.  104.    13  Pick.  251.    1 
M'Cord,l31.    5  Watts,  146).      . 

>  Peaceable  v.  Read,  1  £.  568. 

«  Clap  V.  Bioma^^ham,  ^  Cow.  551.    5  Pet.  444.    10  Pick.  161. 

*  By  the  Revised  Statutes,  ejectment  does  not  lie,  without  an  actual  ouster  or  total 
denial  of  right    2,306-7.  ' 
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having  several  titles,  they  must  bring  separate  a<^ons.     But  in 
Vermont,  ConDecticut,  and  Virginia,'  Siey  may  sue  jointly. 

65.  In  Rhode  Island  and  Massachusetts,  all  the  tenants  or  any  two 
may  join,  or  any  one  sue  alone.  In  Connecticut,  if  the  plainti£r 
grounds  on  the  title  of  all  the  tenants,  he  recovers  for  their  benefit, 
and  his  possession  will  be  theirs.  If  two  join  and  one  is  non-suited, 
the  other  may  recover  the  whole.' 

66.  In  Missouri,"  it  is  held  that  tenants  in  comnuHi  cannot  join  in 
ejectment. 

67.  In  Tennessee,^  it  is  the  uniform  practice  for  tenants  in  com- 
mon to  declare  in  ejectment  on  a  joint  dembe,  and  recover  a  part  or 
the  whole  of  the  land  according  to  the  evidence.  If  they  join  in  suit 
and  one  is  barred  by  the  Statute  of  Limitations,  this  is  no  bar  to  the 
rest. 

68.  It  has  been  already  stated  (p.  445),  that  joint  grantees  of 
public  lands  hold  as  tenants  in  common.  The  question  has  been 
raised  whether,  on  account  of  their  peculiar  title,  such  grantees  can, 
like  other  tenants  in  common,  bring  ejectment. 

69.  Although  not  distinctly  decided,  it  is  said  that  it  may  be 
assumed,  that  ejectment  may  be  brought  by  one  proprietor  of  lands 
granted  by  the  State,  when  the  others  have  actually  taken  possesaioD 
and  divided  to  themselves  all  the  lands  included  in  the  limits  of  the 
grant ;  though  this  action  would  lie,  only  wh^«  the  proprietors  refiise 
to  divide  according  to  law,  and  after  demand.  But  there  is  more 
difficulty  in  the  application  of  these  principles  and  extending  this 
remedy  to  those  who  are  directed,  as  agents  or  trustees,  to  take 
charge  of  the  rights  of  land  which  are  usually  denominated  pMic 
rights.  The  nature  of  their  interest  does  not  permit  that  it  be 
enjoyed  in  common  with  the  other  proprietors.  In  regard  to  them,  it 
is  only  the  use  which  is  appropriated,  and  not  the  freehold.  Statutes 
provide  that  such  trustees  may  kase  the  lands.  But  it  would  be  of 
little  avail  to  them,  to  take  possession  of  a  fractional  part  of  every  lot 
or  tenement  m  a  town  ;  and  it  would  be  impossible  to  lease  them  to 
any  profit  or  advantage.  Moreover,  if  such  trustees  are  to  be  regarded 
as  tenants  in  common,  inasmuch  as  one  of  such  tenants,  in  Vermont, 
in  a  suit  by  himself  alone  may  recover  the  whole  land ;  and  as  public 
lands  are  excepted  from  the  Statute  of  Limitations,  it  would  follow 
that  although  the  other  tenants  were  barred  by  the  statute,  the  trus- 
tees might  still  recover  the  whole  land,  b  part  for  the  benefit  of  the 
others,  and  not  merely  their  own  share.  Upon  these  grounds,  no 
action  of  ejectment  can  be  mamtained  by  such  trustees,  until  a  divi- 


>  Hicks  V.  Rogm,  4  Cranch,  165.    Verm.  L.  96.    1  Swift,  103.    Vir.  U  1823,  S7. 
12  Pick.  38.    1  M'Cord,  161.    2  Bay,  457. 
•  R.  I.  L.  208.    1  Bwift,  103.    Maw.  Rev.  St  611. 
'  Wathen  «.  English,  1  Misso.  746. 
«  BaxTOw  V.  Nate,  2  Terg.  228. 
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fiioQ  or  allotnMDt  is  made.    But  when  there  b  no  actual  location, 
ejectment  will  lie  to  recover  the  public  lands/ 

70.  On'e  joint  tenant,  &c.  can  compel  the  others  to  unite  in  the 
expense  of  necessary  repairs  to  a  house  or  mill ;  but  not  of  repairs 
made  upon  other  things — as,  for  instance,  a  fence.  The  writ  de 
reparations  facienda  lay  at  common  law  in  such  cases,  by  one  tenant 
against  others.  To  sustain  the  action,  there  must  be  a  request  and 
refusal  to  job,  and  the  expenditures  must  have  been  previously  made/ 

71.  If  one  tenant  make  or  authorize  ntw  erections,  though  with  the 
knowledge  of  the  other,  he  cannot  claim  to  hold  them  exclusively,  till 
reimbuised.'  * 


CHAPTER  LV. 

TENANCY  IN  COMMON,  ETC.— PARTITION. 


1.  Methods  of  partitioii. 

2.  Statutes  of  the  seyenl  States  con- 

cerninfi^. 

3.  In  the  New  England  Statefl. 
9.  New  York. 

10.  Pennsylvania. 

11.  New  Jevsey,  Alabama  and  MkriMppi. 

12.  Maryland. 

13.  Delaware. 

14.  Tennessee. 


15.  Illinois. 

16.  Indiana. 

17.  Missoari. 
16.  Keniuofcy. 

19.  Ohio. 

20.  Virginia. 

21.  North  Carolina. 

22.  South  Carolina. 

23.  Georgia. 

24.  MisceUaneons  deeisioiis. 


1.  Some  remaiks  have  already  been  made,  in  regard  to  the  sever- 
ance of  a  joint  tenancy,  &c.  by  the  acts  of  the  parties  themselves. 
Partition  may  also  be  obtained  by  application  to  the  Legislature  or  by 
legal  process.  It  is  to  be  presumed  that  the  old  English  statutes 
already  referred  to,  (p.  438),  providing  a  writ  of  partition,  have  been 
generally  re-enacted  or  adopted  in  this  country.  In  practice,  how- 
ever, these  remedies  are,  to  a  great  extent,  superseded,  by  the  more 
summary  and  convenient  methods  of  petition  to  the  Courts  of  common 
law,  of  Chancery,  or  of  Probate.  The  jurisdiction  of  Chancery  upon 
the  si^bject  is  wdl  established  by  a  long  series  of  decisions.     But 


1  University,  &c.  v.  Reynolds,  3  Verm.  554-&-6. 

•  4  Kent,  369^70.    9  Pick.  31.  •  3  Watts,  238. 

*  There  is  a  peculiar  provision  in  Vir^rinia,  that  joint  tenants,  &e.  may  ^ve  a  9in^ 
joint  V9te,  where  the  wlide  estate  entitles  to  a  vote,  hot  a  share  does  not.  Vir.  Bt 
Um,  16-7. 
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Equity  does  not  interfere,  unless  the  title  be  clear,  and  never  where 
the  title  is  denied  or  suspicious,  until  opportunity  has  been  had  to  try 
the  title  at  law/ 

2,  The  statutory  provisions  of  the  several  States,  in  regard  to  par- 
tition, are  very  precise  and  numerous.  With  a  general  similarity, 
there  are  still  points  of  difierence  among  them,  which  require  a  dis^ 
tinct  summary  view  of  the  law  in  each  State.  It  will  be  seen,  that  ib 
Kentucky,  and  in  the  three  States  of  Alabama,  Mississippi  and  New 
Jersey,  there  are  respective  peculiarities  deserving  of  special  notice. 
The  methods  of  partition  among  coparceners  or  heirs,  which,  however, 
have  very  little  to  distinguish  them  from  that  between  other  joint 
owners,  will  be  more  particularly  referred  to  under  the  title  of  Descent. 

3.  In  Massachusetts,'  joint  tenants,  &c.  may  have  partition  by  writ 
or  by  petition.  The  shares  of  the  petitioners  shall  be  set  off,  and  the 
residue  of  the  land  remain  undivided.  A  r^nainderman  or  revo*- 
sioner  cannot  have  partition ;'  nor  any  tenant  for  years,  of  whose  term 
less  than  twenty  years  is  unexpired,  as  against  a  tenant  of  the  free- 
hold. But  all  tenants  for  years  may  have  partition  between  them- 
selves ;  which,  however,  shall  not  bind  the  landlords  or  reversionets, 
when  the  terms  end.  The  petition  sets  forth  the  titles  of  all  persons 
interested,  and  who  will  be  bound  by  the  partition,  whether  having  a 
freehold  or  term,  a  present  or  future,  a  vested  or  contingent  estate. 
A  reversioner,  &c.  after  a  life  estate  or  term,  is  a  party  interested, 
and  entitled  to  notice.  Unknown  parties  who  are  interested  shall  be 
notified  by  public  advertisement.  Where  one  not  named  in  the  peti- 
tion appears  and  defends,  the  petitioner  may  deny  his  Utle.  If  the 
petitioner  shows  himself  entitled  to  partition,  an  interlocutory  judg- 
ment is  rendered  accordingly,  and  commissbners  are  appointed  to 
make  partition.  If  there  are  several  petitioners,  their  shares  may  be 
set  off  together  or  separately  at  their  election.  If  a  division  cannot 
be  made  without  damage  to  the  owners,  a  disproportionate  share  may 
be  assigned  to  any  one  who  will  accept  it,  on  his  paying  or  securing 
a  sum  requisite  to  equalize  the  value ;  or  the  exclusive  possession  may 
be  assigned  to  the  parties  alternately  for  certam  specified  times,  ac- 
cording to  their  respective  interests.  In  the  latter  case,  the  occupant 
for  the  time  being  shall  be  liable  to  the  other  owners  for  any  injury  to 
the  land,  like  a  lessee  without  express  covenants.  For  any  mjury  by 
a  stranger,  the  occupant  may  recover  damages  like  a  lessee ;  and  he 
and  the  other  tenants  may  recover  jointly  for  any  further  damage  fat 
which  lessors  might  sue.  The  final  judgment,  confirming  and  estab- 
lishing the  partition,  shall  be  conclusive  as  to  all  rights,  both  of  pro- 
perty and  possession,  of  all  parties  and  privies  to  the  judgment,^  includ- 
ing all  who  might  have  appeared  and  answered ;  excepting,  however. 


1  4  Kent,  364.    1  N.  J.  Rev.  C.  89.  •  Mem.  Rct.  St  618-2. 

*  See  12 Pick. 374;  13,333;  6,376.  «Seep.464. 
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any  joint  owner  absent  from  the  State,  who  is  allowed  three  years  to 
obtain  a  new  partition.  One  claimbg  the  land  in  seven^ly  is  not 
bound  by  a  judgment  of  partition,  not  having  appeared  as  a  respon- 
dent. If  one,  who  has  not  appeared  and  answered,  claim  the  share 
assigned  to  or  left  for  any  of  the  supposed  part  owners,  he  shall  be 
bound  by  the  judgment,  so  far  as  it  respects  the  partition  and  assign- 
ment of  the  shares,  as  if  he  had  been  a  party ;  but  may  still  bring  a 
suit  for  the  share  which  he  claims,  as  a  specific  portion  of  the  land, 
against  the  party  to  whom  it  was  assigned  or  left.  Where  two  or 
more  pereons  appear  as  respondents,  claiming  the  same  share  of  the 
land,  their  relative  title  may  be  left  undecided,  except  so  far  as  to 
detemiine  which  of  them  may  defend,  and  may  be  settled  in  a  subse- 
quent suit  between  them.  A  judgment  m  the  partition  suit,  that 
either  of  the  opposing  respondents  is  not  entitled  to  a  share,  shall  be 
binding  upon  him,  so  far  as  it  respects  the  partition  and  assignment  of 
shares;  but  he  may  still  mamtain  a  subsequent  suit  against  the 
other  claimant.  If  any  person,  who  has  not  appeared  and  answered, 
claims  a  share  of  the  land,  he  shall  be  bound  by  the  judgment,  so  far 
as  the  partition  is  concerned ;  but  he  may  still  sue  each  of  the  other 
tenants  for  his  share,  each  being  liable  for  a  proportion  thereof.' 
Where  a  party  dies  before  partition  and  a  share  b  still  asagned  or 
left  him,  hu  heir  or  devisee  may  claim  the  original  share  (undivided) 
though  made  a  party  to  the  petitbn.  Eviction  of  any  tenant,  from 
the  share  assigned  or  left  him,  by  paramount  title,  shall  entitle  him  to 
a  new  partition  of  the  residue.  Any  person,  having  a  lien  upon  the 
share  of  a  tenant,  shall  be  bound  by  the  partition,  but  retain  his  lien 
upon  the  portion  allotted  to  his  debtor. 

4.  In  New  Hampshire,'  *^  any  person  inteiested  with  others ''  in 
real  estate,  ^^  where  there  is  no  dbpute  about  the  title,''  may  obtain 
partition  by  applicatbn  to  the  Judge  of  Probate.  If  a  division  would 
be  injurious,  the  whole  may  be  assigned  to  one  of  the  petitioners,  he 
paying  or  giving  bond  tar  the  amount  of  the  shares  of  other  parties. 

5.  In  Rhode  Island,'  where  persons  own  together  in  fee,  or  where 
one  has  a  particular  estate,  in  connexion  with  others  holding  a  fee  or 
a  freehold,  a  writ  of  partition  lies.  The  Court  ascertain  the  rights  of 
the  parties,  and  partition  is  made  conformably.  The  proceeding  shall 
not  affect  any  reversion  or  remainder. 

6.  In  Connecticut,'  the  writ  of  partition  is  expressly  provided. 
Provision  is  also  made,  that  the  guanlians  of  tninors,  with  the  aid  of 
persons  appointed  by  the  Probate  Court,  may  make  partition. 

7.  In  Vermont,*  partition  is  made,  upon  petition,  by  commission- 
ers.   If  the  land  cannot  be  conveniently  divided,  an  assignment  of 


»  See  11  Pick.  311;  12,56. 

«  N.  H.  L.  344.  »  R.  1.  L.  206.  *  Con.  St.  293, 351. 

*  1  Venn.  L.  197-203. 
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the  whole  may  be  ordered  to  one  oi  the  parties,  he  paying  such  sum 
and  b  suph  manner  as  the  Court  shall  direct.  If  no  party  will  accept 
the  whole,  the  land  shall  be  sold.  The  sale  shall  bind  the  owners 
and  all  claiming  under  them.  The  partition  shall  be  valid,  though 
one  owner,  without  the  knowledge  of  the  others,  had  previously  con- 
veyed his  interest,  or  though  he  sell  it  pending  the  petitbn,  and 
though  the  grantee  of  one  of  the  tenants,  whose  conveyance  was  not 
recorded,  was  not  made  a  party.  And  a  partition  in  such  case  shall 
inure  to  the  benefit  of  the  legal  owner.  Three  years  are  allowed,  to 
any  party  without  the  State  and  not  notified,  to  avoid  the  partidoa  ix 
good  cause. 

8.  In  Maine,^  a  writ  of  partition  is  authorized,  and  also  an  applica- 
tion for  this  purpose  to  the  common  law  Courts,  who  shall  order  par- 
tition by  a  committee.  Any  party  aggrieved,  if  absent  from  the 
State,  and  not  notified,  may  within  three  years  have  a  new  partition 
upon  complaint.     The  whole  may  be  assigned  to  one^  if  necessary. 

9.  In  New  York,'  any  joint  tenant,  fac.  may  petition  the  Court  for 
partition,  or,  if  necessary,  a  sale  of  the  land.  The  petition  shall 
describe  the  premises,  set  forth  the  rights  of  all  persons,  having  either 
present  or  future,  vested  or  contingent  interests  therein,  and  be  veri- 
fied by  affidavit.  Every  person  interested  may  be  made  a  party.  If 
any  party  or  his  interest  b  unknown,  uncertain  or  contingent,  or  if  the 
title  to  the  fee  depends  upon  an  executory  devise,  or  the  remainder 
is  contingent — these  facts  shall  be  stated.  Creditors  having  a  lien 
need  not  be  made  parties ;  nor  shall  such  lien  be  affected,  except  that 
it  shall  attach  only  to  such  part  of  the  land  as  is  set  off  to  the  d^tor, 
and  be  subject  to  his  share  of  the  costs  of  partition^  After  notice  of 
the  petition,  any  party  interested  may  appear  as  a  respondent,  and 
the  proceedings  shall  be  according  to  the  usual  course  of  a  suit  at  law. 
A  final  judgment  or  decree  binds  all  parties  named  in  the  proceedings, 
and  having  at  the  time  any  interest  in  the  premises,  as  owners  in  fee 
or  for  years,  or  as  entitled  to  the  reversion,  remainder  or  inheritance 
after  the  termination  of  any  partictilar  estate ;  or  as  having  a  contin- 
gent interest  therein,  or  an  interest  in  any  undivided  share  of  the 
premises,  as  tenants  for  years,  for  life,  by  the  curtesy,  or  in  dower. 
Also  all  persons  interested  but  unknown,  to  whom  public  notice  has 
been  given  as  provided.  But  the  judgment  does  not  a^ct  persons 
having  claims  as  tenants  in  dower,  by  the  curtesy,  or  for  Kfe,  in  the 
whole  of  the  prembes.  In  case  of  partition  by  Equity  jurisdiction,  if 
partition  will  prejudice'  some  of  the  parties,  compensation  shall  be 
decreed  from  the  others.  Whenever  there  b  a  denial  of  co-tenancy, 
an  issue  shall  be  formed  and  tried  by  juiy,  and  the  respective  rights 
of  the  parties  ascertained.  The  defendants  may  plead,  that  the  peti- 
tioner or  petitioners  were  not  in  possession  of  the  land.  One  defend- 
ant may  deny  the  title  of  another,  and  an  issue  shall  he  made  to  try 

»  1  Smith'i  St.  145t-50.  *  2  Rev.  St.  617.    4  Kent,  365. 
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it.  New  parties  may  be  admitted,  who  have  become  subseqaently 
interested,  or  known  to  be  so.  The  Court,  having  ascertained  the  re- 
spective rights  of  the  parties  by  default,  plea  or  verdict,  shall  declare 
them,  and  decree  partition  accordingly,  with  a  reservation,  however,  of 
the  rights  of  those  tenants  whose  interests  have  not  been  ascertained. 
Partition  is  made  by  commissioners.  The  respective  shares  shall  be 
designated  by  permanent  monuments.  If  the  land  cannot  be  properly 
divided,  it  may  be  sold  by  order  of  Court,  on  such  credit  as  they  may 
direct,  the  price  to  be  secured  by  bond,  and  mortgage  of  the  land.  Pro- 
visbn  is  made  for  ascertaining  mcumbrances  upon  the  land,  and  when 
they  exist,  if  the  premises  are  sold,  they  shall  be  first  satisfied  iirom  the 
proceeds ;  and  in  case  of  any  dispute  in  relation  to'  them,  the  Court 
shall  proceed  to  try  their  Validity.  The  Court,  in  their  discretion,  may 
order  that  any  life  interest  in  the  land  be  sold,  or  otherwise.  If  sold, 
they  shall  direct  a  sum  in  gross  to  be  paid  to  the  party,  if  he  formally 
assent ;  if  not,  an  investment  shall  be  made  for  his  benefit  in  certain 
designated  amounts,  depending  upon  the  nature  of  the  interest.  No 
commissioner  or  guardian  shall  be  a  purchaser.  The  Court  shall 
decree  conveyance  by  the  commissioners ;  which  shall  har  all  parties 
named  and  all  unknown,  if  the  required  notice  has  been  given. 

10.  In  Pennsylvania,'  provisions  are  made  with  regard  to  a  writ  of 
partition.  When  the  inquest  appointed  to  make  partition  are  of 
opinion  that  it  cannot  be  done  without  injuiy,  they  shall  return  an 
appraisement,  and  the  Court  may  adjudge  the  whole  to  such  tenant 
or  tenants  as  will  take  it  at  the  valuation,  and  the  sheriff  shall  execute 
a  conveyance  accordingly.  But  the  land  shall  be  subject  to  a  lien 
for  payment  of  the  price  to  the  other  tenants.  If  neither  of  the 
parties  will  accept  the  whol6  land,  it  shall  be  sold  by  the  sheriff,  and 
the  proceeds  brought  into  court  and  distributed.  Where  judgment  is 
rendered  by  default  upon  a  writ  of  partition,  any  party  interested  may 
obtain  a  reversal  for  good  cause  within  one  year  therefrom.  Where 
equal  partition  in  value  cannot  be  made  of  any  share  or  part,  the 
sheriff  and  inquest  may  equalize,  by  awarding  a  certain  sum  from  one 
to  another,  for  which  there  shall  be  a  lien  on  the  land.  Where  there 
are  several  defendants  to  a  writ  of  partition,  the  Court  shall  award  a 
mutual  partition  among  them,  as  well  as  to  the  plaintiff,  unless  all  of 
them  declare  a  wish  to  the  contrary. 

11.  In  Mississippi,  Alabama  and  New  Jersey,*  any  coparcener, 
joint  tenant  or  tenant  in  common  may  make  application  for  partition. 
The  Court  shall  ascertain  the  number  of  joint  owners,  and  appoint 
commissicmers,  with  directions  to  divide  the  land  mto  a  corresponding 
number  of  shares.     Where  the  bounds  of  any  tract  or  tracts  to  be 


»  Purd.  Dig.  683-5.    (Sfee  5  Watts,  113). 

*  Ch&Dcellor.Kent  says,  that  in  this  State,  according  to  the  bill  reported  by  Mr. 
Scott,  the  reviser,  in  1835,  partition  waa  to  be  in  just  judgment  and  aastgnment,  and 
not  by  lot    4  Kent,  364  n. 
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divided  are  controverted,  if  the  controverted  part  is  valuable,  the 
commissioners  shall  separate  it  from  the  residue,  and  so  make  parti- 
tion as  to  attach  to  each  share  a  pcHtion  both  of  the  controverted  and 
the  uncoDtroverted  part  of  the  land.  The  parts  or  shares  and  the 
lots  laid  off  shall  be  numbered,  and .  partition  afterwards  made  by 
balloting  or  drawing  of  tickets  in  the  manner  of  *a  lottery ;  at  which, 
on  the  application  of  any  party,  a  judge  or  justice  shall  be  present. 
The  whole  proceedings  are  recorded  and  are  effectual  to  make  parti- 
tion of  the  land.  The  rights  of  any  one  having  a  paramount  title  to  the 
land  are  not  affected.  In  New  Jersey,  the  act  does  not  apply  to  lands 
of  genera)  proprietors  of  the  Eastern  or  Western  divisions  of  the  State. 
In  Alabama,  minor  devisees  or  heirs,  holding  jointly,  may  have  parti- 
tion on  application  to  the  Orphan's  Court.  In  Mississippi,  a  parti- 
tion may  be  re-examined  in  Chancery.*  In  New  Jersey,  joint  tenants, 
&c.  may  be  compelled  to  make  partition,  like  coparceners,  by  writ  of 
partition.  Such  process  shall  bind  only  parties,  their  heirs,  i£c.  where 
either  or  both  are  owners  of  a  less  estate  than  the  fee.  If  Ac  temmi 
to  the  aetion  or  defendant  does  not  appear  to  defend,  the  Court  will 
proceed  to  make  partition,  which  shall  conclude  all  persons  whatso- 
ever, whatever  right,  &c.  they  have  or  claim,  "  although  all  persons 
concerned  are  not  named  in  any  of  the  proceedings,  nor  the  tenant's 
title  truly  set  forth ;"  with  a  saving,  however,  of  one  year,  or  one 
year  from  the  removal  of  any  disabiUty,  for  the  purpose  of  setting 
aside  the  partition.  Where  an  undivided  share  of  the  land  b  leased, 
the  lessee  shall  be  tenant  of  the  portion  allotted  to  the  landlord,  and 
the  latter  shall  warrant  and  make  good  the  title,  according  to  his 
original  obligation.  If  the  demandant  is  himself  a  lessee  of  the  tenant, 
the  rdation  shall  still  continue  after  partition.  If  a  partition  would 
be  injurious,  the  commisswners  may  make  sale  of  the  land,  which 
shall  be  valid  against  the  owners  and  all  claiming  under  them,  but  no 
other  persons.  The  proceeds  shall  be  paid  to  the  parties,  or,  if  one 
is  out  of  the  State,  invested.  Where  one  or  more  of  joint  tenants,  &c. 
are  mmors,  the  Orphan's  Court  may  order  partition.' 

12.  In  Maryland,'  the  Chancellor  may  order  partition  of  the 
estates  of  infants,  idiots,  be.  Joint  tenants,  he.  holding  by  demCf 
may  have  partition  by  application  to  Court.  Commissicxiers  are 
appointed,  and  divbion  made  as  on  a  writ  of  partition. 

13.  In  Delaware,^  partition  may  be  obtained  by  application  to  the 
Chancellor,  who,  after  notice  to  parties  interested,  shall  decree  parti- 
tion, after  ascertaining  the  respective  shares  of  the  parties.  Com- 
missioners are  appointed,  who  make  return  of  their  doings,  accom- 
panied with  a  survey  of  the  land.    If  all  the  owners  job  in  petition,* 


1  Mini.  Rev.  C.  232.  Aik.  Dig.  332-6.  1  N.  J  Rev.  C.  89. 

«  1  N.  J.  Rev.  C.  299, 597.  N.  J.  St.  1835-6, 395.  (See  2  Green,  13^. 

»  2  Md.  L.  1794,  ch.  60,  s.  8 ;  1797,  ch.  lU,  8.  5.  6  lb.  1814,  ch.  109, «.  5-«. 

*  Del.  St  1829, 168;  1833, 242;  1837, 72. 

*  8eep.464. 
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DO  Dotiee  is  requuite.  If  a  dvisioii  would  be  attended  with  injurjr 
and  loss  to  the  parties,  the  commissioners  shall  make  a  valuation  of 
the  property,  and  the  Court  will  order  a  sale  by  a  trustee  appointed 
for  that  purpose.  Such  sale  shall  pass  the  e^ate,  subject,  however, 
to  paramount  claims.  The  proceeds,  with  the  same  exception,  are  paid 
over  to,  or  invested  for  the  benefit  of,  the  respective  parties.  Instead 
of  a  sale,  one  or  more  of  the  tenants  may  take  the  property  at  the 
valuation,  either  paying  the  price  immediately,  or  entering  into  a  recog- 
nisance with  surety  for  it  in  Chancery,  in  such  manner  as  the  Chancel- 
lor shall  direct.  But  no  such  assignment  to  one  or  more  shall  be  made, 
where  there  are  conflicting  claims  to  it. 

14.  In  Tennessee,'  public  notice  is  given  by  advertisement  before 
presenting  a  petitioo  for  partition.  No  other  notice  is  requisite,  and 
the  partition  shall  be  forever  bmding  on  all  and  every  penson  or  per- 
sons who  shall  or  may  have  claim  or  title  to  the  land  as  tenant  in 
common,  be.  Contrary  to  the  general  practice  of  givmg  jurisdiction 
to  the  Courts  of  Probate  in  case  of  descent,  partition  may  be  made  of 
real  estate  held  by  the  heirs  of  an  intestate,  by  application  tQ  the 
common  law  Courts.  The  commissioners,  appobted  to  make  partition, 
may  charge  the  more  valuable  dividend  or  dividends,  with  such  sum  or 
sums  as  ^y  shall  judge  necessary  to  be  paid  to  the  dividend  or  divi- 
dends of  inferior  value,  in  order  to  make  an  equitable  division.  The 
letam  of  the  commissioners  is  accompanied  by  a  survey  when  neces- 
sary, and  recorded,  and  the  return  and  appropriation  shall  be  binding 
among  and  between  the  claimants,  their  heirs,  &c.^ 

15.  In  Illinois,'  partition  may  be  bad  by  application  to  Compt, 
timxigh  commissioners.  It  is  provided  that  their  report  ''shall  be 
conclusive  to  all  parties  concerned."  But  another  chapter  of  the 
Revised  Statutes  provides  that  reversioners,  be.  shall  not  be  afiected. 
If  necessary,  the  land  shall  be  sold,  and  the  sale  will  bmd  the  owners 
aofd  all  claiming  under  them. 

16.  In  Indiana,^  concurrent  jurisdKtion  lor  partition  is  given  to  the 
Courts  of  law  and  of  Equity.  It  is  fnade  through  coromis^oners.  If 
necessary,  the  land  is  sold.  They  to  whom  partition  is  made  release 
of  record  their  tide  to  the  residue  of  the  land. 

17.  In  Missouri,'  partition  may  be  made  on  petition,  and  a  sale  in 
case  of  necessity.  No  commissioner  or  guardian  shall  purchase. 
Many  of  the  provisions  are  similar  to  those  in  New  York. 

18.  In  Kentucky,*  where  aU  or  a  part  of  joint  owners  have  an 
inheritance,  the  writ  of  partition  lies.  Reversionens,  &c.  shall  not  be 
affected.  Provision  is  made  for  partition,  by  application  to  certain 
BUmding  commUsumerSy  appobted  generally  for  this  purpose.*    Par- 

»  1  Scott,  641.  *  1  Scott,  385-6. 

>  lUin.  Rev.  L.  938-9, 473.  *  Ind.  Rev.  L.  387-90. 

*  Miaw.  St.  422  •  2  Ky.  Rev.  L.  876, 1079. 

*  In  this  respect,  the  law  of  Kentucky  seems  to  be  peculiar  to  that  Stat9.  la  all 
the  othar  States,  the  applicatioii  is  made  to  some  Court  or  a  Judfe  thexee£ 
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ticular  provision  b  made  for  the  case,  where  some  of  the  pafties  aie 
non-residents.  It  would  seem,  in  this  case,  that  no  partition  will  be 
made,  unless  there  is  a  contract  to  that  effect.  But  in  the  case  of 
residents  no  contract  seems  necessary.  If  no  division  can  be  had, 
either  party  may  enter  his  proportion  of  the  land  with  the  comnus- 
sioners,  and  save  a  forfeiture  by  paying  the  tax  thereon. 

19.  In  Ohio,^  partition  may  be  effected  by  petition  to  the  Courts 
of  law.     There  may  be  a  sale,  if  necessary. 

20.  In  Virginia,'  where  a  part  of  joint  owners  are  unknown,  parti* 
tion  may  be  had  in  Chancery,  reserving  to  the  unknown  proprietors 
the  amount  of  their  shares.  Where  defendants  are  either  absent  or 
unknown,  they  may  for  cause  rescind  the  partition  within  three  years. 
Partition  shall  not  affect  persons  not  named,  unless  they  claim  as  joint 
tenants,  be.  with  those  who  are  named. 

21.  In  North  Carolina,'  partition  b  obtained  upon  petition.  The 
commbsioners  may  charge  the  more  valuable  dividend  or  dividends 
with  such  sum  as  may  be  necessary  to  make  an  equitable  division ; 
which,  however,  shall  not  be  paid  by  any  minor  tenant  till  be  comes 
of  iige.  But  bb  guardian  shall  pay  it  upon  receiving  assets.  A  Court 
of  Equity  may  order  a  sale,  where  partition  would  be  injurioos.  So 
also  on  the  application  of  joint  tenants,  &c.  stating  that  their  land  is 
required  for  public  uses.  The  proceeds  belonging  to  any  party  under 
disabili^  shsdl  be  invested  for  hb  benefit.  Where  land  jointly  owned 
b  subject  to  dower,  and  the  tenants  and  the  party  clainHng  dower 
apply  together  for  a  sale,  the  Court  of  Equity  may  order  such  sale^ 
and  that  a  third  part  of -the  proceeds  be  secured  for  the  benefit  of  the 
latter^  or  ascertain  the  value  of  the  life  estate  and  decree  paym^it  of 
it  to  her  absolutely. 

22.  In  South  Carolina,*  joint  tenants,  &c.  may  apply  for  a  unrii  of 
partitioHy  which  shall  issue  to  commbsioners. 

23.  In  Georgia,  the  statute,  after  reciting  that  it  would  be  incon- 
venient to  pursue  the  method  of  dividing  lands  by  writ  of  partition^  as 
practbed  in  Great  Britain,  authorizes  parties  to  apply  to  the  Court  for 
a  writ  of  partition,  to  be  devised  and  framed  according  to  the  nature 
of  the  case.  The  writ  bsues  to  partitionersy  who  shall  proceed  to 
make  a  division.  One  year  b  allowed,  or,  in  case  of  dbability,  one 
year  from  its  removal,  for  a  party  interested  to  set  aside  the  partitioa 
for  good  cause.^ 

24.  Where  one  b  a  tenant  in  common  in  hb  own  rights  he  b  not 
debarred  from  bringmg  a  suit  in  partition,  simply  because  he  b  a  trustee 
for  others  of  other  parts  of  the  land. 

^.  In  New  York,  where  there  b  a  vested  estate,  with  contingent 
remainders  over  in  trust  to  persons  not  in  esse,  and  all  from  whom  such 


»  Ohio  St.  1831, 254.  •  Va.  St.  1830,  J 

>  1  N.  C.  Rev.  St.  450-3.  *  2  Brev.  108. 

•  Prince,  541^ 
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after  comers  can  spring  are  before  the  Court,  a  partition  may  be  de- 
creed. If  this  were  not  so,  Uien  in  every  case  where  there  is  a  settled 
estate,  with  remainders  to  persoas  who  may  come  in  esse,  there  never 
could  be  a  partition.  The  Kmitations  over  are  not  affected  by  a  par- 
tition or  sale.  They  are  protected ;  and  attach  to  the  individual 
shares,  which,  by  the  decree,  are  preserved  in  trust  according  to  the 
will.' 

26.  A  decree  for  a  sale  of  land  held  in  common  can  in  no  case  be 
made,  till  after  a  reference  to  a  master,  to  inqoire  as  to  general  liens  or 
incumbrances  upon  the  undivided  shares.^ 

27.  A  purchased  from  the  commissioners  of  forfeitures  in  New  York 
an  undivided  half  of  the  rent  and  reversion  of  a  certain  lot  of  land, 
which  was  junder  lease  to  B.  B,  at  the  time  of  the  purchase  or  soon 
after,  was  in  possession  of  the  whole  lot,  claiming  under  the  lease,  and 
also  claiming  to  own  the  other  half  of  the  rent  and  reversion.  A 
brings  a  bill  for  partition  against  B.  Held,  there  was  no  such 
tenancy  in  common  between  A  and  B,  during  the  continuance  of  the 
lease,  as  would  entitle  them  to  partition ;  that  when  B,  being  in  pos- 
session under  the  lease,  acquired  the  rent  and  reversion  of  one  half  of 
the  land,  the  tenancy  as  to  that  half  was  merged  and  the  rent  extin- 
guished ;  and  that,  if  the  lease  had  for  any  cause  become  forfeited,  A 
must  first  recover  possession  of  his  half  of  the  land  by  entry  or  action, 
before  he  could  sustain  a  bill  for  partition.' 

28.  The  wife  of  a  husband,  tenant  in  common,  is  not  a  necessary 
party  to  a  suit  for  partition.  If  partition  be  made,  her  right  of  dower 
attaches  to  the  Share  allotted  to  the  husband.  This  results  as  a 
matter  of  course,  without  any  decree  or  order  of  the  Court ;  and  con- 
sequently without  her  being  before  the  Court  as  a  party.  Where  a 
sale,  instead  of  a  partition,  becomes  necessary,  it  is  immaterial 
whether  the  wife  is  or  is  not  joined  in  the  suit ;  because  a  decree  for 
sale  and  conveyance  will  not  bar  her  right  of  dower.  The  statute,  (of 
New  York)  regulating  partition,  does  not  expressly  provide  that  a  sale 
of  the  husband's  land  shall  defeat  the  wife's  dower ;  and  nothing  so 
materially  affecting  her  legal  rights  ought  to  be  taken  by  implication. 
The  statute  provides  merely,  that  where  there  is  on  existing  estate 
in  dower  or  by  the  curtesy,  a  certain  gross  sum  shall  be  paid  to  the 
tenant,  or  a  share  of  the  proceeds  put  out  at  interest  for  his  or  her 
benefit,  in  satisfaction  of  the  right  taken  from  them  by  the  sale.  But 
an  inchoate  right  of  dower  is  a  mere  possibility,  and  not  an  estate, 
and  though  the  statute  speaks  of  all  persons  interested  in  the  estate, 
this  term  must  be  construed  by  preceding  sections,  which  point  out 
the  kind  of  interest  intended.* 


»  Cheeeman  v,  Thome,  1  Edw.  629.    Wills  v.  Slade,  6  Vea.  496.    But  see  2  N.  Y. 
R.  S.  322.    (Manners  v.  Chailesworth,  1  Mylne  &  K.  330). 
*  Wilde  V.  Jenkins,  4  Paige,  481.  '  Lansing  v.  Pine,  4  Paige,  639. 

«  MatUiewi  t.  Matthews,  1  Edw.  567.    (See  3  Paige,  663). 
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29.  Upon  the  principle  that  Courts  of  Equity,  in  regard  to  trusts, 
adopt  the  rules  of  law  applicable  to  legal  estates  >  io  a  pardtion  suit, 
where  all  the  cestui  que  trusts  are  parties,  if  by  the  death  of  the  sur- 
viving trustee  the  trust  has  devolved  upon  the  Court,  the  master  who 
sells  will  be  appointed  a  trustee,  for  the  purpose  of  passing  a  legal 
title.' 

30.  It  has  been  held,  that  partition  may  be  presumed  fiom  a  kng 
several  holding  by  heirs  of  one  ancestor.    So  in  North  Carolina,  that 

Partition  without  deed  is  valid,  if  made  on  the  land.     And  b  New 
ork,  if  followed  by  separate  possession.' 

31.  But  in  Massachusetts,  a  parol  partition  by  joint  tenants,  &c.  is 
void,  being  within  the  Statute  of  Frauds  ;  and  notwithstanding  a 
several  occupancy,  they  remain  jointly  seised  ;  for  a  parti^on  by  deed 
cannot  be  inferred  from  a  several  possession  in  £sict.  Such  paititJOD 
18  not  a  question  of  law,  but  of  fact,  for  the  jury.' 

32.  On  the  other  hand,  an  unsealed  agreement  between  the  tenants 
that  they  will  continue  to  hold  in  common,  b  no  bar  to  a  suit  for  par- 
tition ;  for  such  a  contract  cannot  affect  the  title  to  land.^ 

33.  Lands  lying  in  conunon  and  undivided  are  subject  to  pardtkni, 
though  the  proprietors  are  a  body  politic,  and  have  immemorially  ex- 
ercised the  exclusive  right,  at  their  corporate  meetmgs,  of  dividtDg, 
managing  and  improving  the  lands.  So,  if  the  use  of  lands  is  hdd  in 
common,  while  the  legal  title  is  in  a  corporation,  the  ceituii  que  use 
may  have  partition.'     (See  p.  454). 

34.  Where  applicants  for  partition  own  the  whole  land,  it  wiU  not 
be  granted.'     (Otherwise  in  Delaware.    See  p.  460). 

35.  It  is  said,  in  Massachusetts,  a  petition  for  partition,  though 
founded  on  statute,  is  in  the  nature  of  a  rtci  action.  The  questioo  in 
issue  is  one  of  legal  titles  and  not  of  mere  equitable  interests.^ 

36.  It  is  said,  that  the  process  for  partition  lies  for  those  only  who 
are  actually  seised.*  But  if  a  tenant  has  not  been  wrongfully  dispos- 
sessed, or  excluded  from  taking  the  profits,  or  has  not  lost  his  right  of 
entry  by  the  continued  occupation  of  his  co-tenants ;  he  may  have 
partition,  though  not  in  actual  possession.' 

37.  It  has  been  seen,  how  far  the  statutes  of  the  several  States 
render  a  judgment  in  a  partition  suit  binding  and  conclusive  upoo 


1  duhne^  v.  Heniy,  4  Paige,  345. 

*  McCall  V.  Reybold,  1  HanWton,  146.    Cam.  A  Nor.  82.    14  Wend.  619. 

<  Porter  o.  Perkins,  5  Maai.  233.    Porter  «.  Hill,  9  MaM.  34.    (8ae  3  Piek.  386). 

*  Black  V,  TVler,  1  Pick.  150. 

*  MitcheU  v.  Starbuck,  10  Mass.  6.    (See  3  Pick.  396). 

*  Swett  «.  Busaej,  7  Mass.  503. 

7  Blanchard  o.  Brooks,  12  Pick.  56.    (1  Oill.  &  J.  324). 

*  Bonner  v.  Prop'rs.  &o.  7  Mass.  475.  Barnard  v.  Pope,  14,  434.  CIi^p  v. 
Bromaffham,  9  Cow.  530.  In  Maine,  a  ri^kt  qf  entry  is  stiiBcient  3  Faizf.  320.  A"J 
M  5  Cow.  296.    1  Gill.  &;  J.  324. 

*  The  Muna  rule  prenik  «•  £f»dy.    1  Gill,  dk  J.  603. 
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parties  interested.  Indepeodently  of  special  provisions,  it  has  been 
held  in  Massachusetts,  that  such  judgment  binds  only  the  right  of 
possession^  and  not  the  right  of  property.^  * 

38.  It  is  a  bar  to  another  petition  for  the  same  object,  if  the  parties 
and  the  title  put  in  issue  or  necessarily  decided  are  the  same.  But 
where  a  former  partition  was  only  of  a  part  of  the  land  held  in  com- 
mon, and  all  the  co-tenants  were  not  parties  to  the  suit,  the  judgment 
is  no  bar  to  a  new  petition  for  partition  of  the  whole  land,  to  which 
all  the  tenants  are  made  parties.' 

39.  Where  a  disseisor  of  one  tenant  in  common  has  obtained  par- 
tition, the  tenant  may  either  recover  possession  of  his  undivided  share, 
treating  the  paitition  as  void,  or  may  afSnn  it,  and  recover  the  portion 
of  the  land  assigned  to  his  disseisor.' 

40. 'It  is  held  in  Massachusetts,  that  where  tenants  in  common 
bold  a  mill,  dam  and  stream  as  one  entire  tenement,  one  cannot  have 
partition  of  the  dam  and  water  alone.* 

41.  Whetlier  a  mill-dam  and  mill-stream  are  a  subject  for  partition 
by  metes  and  bounds,  qu.* 

42.  In  Vermont,  a  saw-mill,  mill-yard,  mill-pond,  and  the  utensils 
of  the  mill,  are  held  not  to  be  proper  subjects  of  partition.  But  in 
Maine  it  has  been  held,  that  there  may  be  partition  of  a  mill  and  mill 
privilege,  though  it  seems  it  may  be  otherwise  made  than  by  metes 
and  bounds.* 

43.  In  Vermont,  partition  cannot  be  had  where  the  property  is 
such,  that  its  separate  parts  cannot  be  relatively  valued,  as  in  the  case 
of  an  ore  bed.  Nor  will  a  court  of  law  order  a  sale  or  an  assignment 
to  one  tenant.     The  proper  application  is  to  the  Court  of  Chancery. 


»  Pierce  «.  Oliver,  13  Mass.  211. 

•  Colton  V.  Smith,  U  Pick.  311.  »  Brown  r.  VV^ood,  17  Mass.  68. 
«  Miller  V.  Miller,  13  Pick.  237.  *  Tb. 

0  Brown  v.  Tamer,  1  Aik.  350.    Hanson  v.  Wiliard,  3  Fairf.  142. 
'  Conant  v.  SmiUi,  1  Aik.  67. 

*  But  in  New  York  it  is  said,  though  such  judgment  dots  not  change  the  possession, 
yet  in  a  fiiture  trial  of  the  title  it  is  conclusive.    9  Cow.  530. 
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'         between  joint  tenants,  &p. 

by  mortgagor  .  \  .  .  . 

Attachment        ......  5, 

Attainder-— dower  ..... 

Attestation  of  assignment  •  .  .  .  . 

Attornment         .  .*.'.'      127,128,129,168, 
Attorney,  purchase  by  ..... 

Averment— jointure  •  •  .  .  . 

Award — dower  ...... 


121, 


136 

106, 115 

83,  84,  100 

107 

56 

233, 234, 235 

305,  320,  321 

166, 167, 168 

85 

163 

23,  73, 140, 

16 

423,424,425 

176, 177 

88 

217 

249, 263,  264 

280,281 

30 

184,185 

127,128 

129 

125, 126, 164 

126 

57 


298,  299,  301 

251,261 
158 
99 
236 
451 
335 

179,  323,  354 

76 

126 

130 

169,  281,  282 


107, 116 
88,203 


B. 


Back-rents,  widow  has 

Bargain  and  sale 

Base  fee 

Bastard,  limitation  to 

Birth  of  issue— curtesy 

Bishop's  certificate 

Botes 

Bounty— devise 

Box—whether  a  fixture 

Breach  of  trust  .     .     . 

Building,  waste  as  to 

passes  with  land, 
upon  land  of  another 


104 

40,398 

34,35,74,266,363,419 

381 

.  .  46, 48 

60 

38 

.    *        81*,  112,  200 

14 

403,  404, 405 

171, 172 

3 

4,5 
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c. 

Calendar  moQih                                                     .           .          ,  118 

Cancelling,  of  ieaae            ......  125,135 

Castle — dower             .......  73 

Catching  bargains  ...«••.  426 

Cave 4 

Cellar 4 

Certificate  of  acknowledgment— form  •           •          .          .           .  80 

buhop           ......  60 

Chamber  of  a  bouse     .......  4 

Chancer7,  suit  for  rent       .           .           .           .           ,           .     .  169 

power  of,  over  tmsts            ....           I  241,242 

sometimes  compels  new  lease    .           .                     .  139 

Charge  upon  land        ...•..,  233,234 
Chattel,  real           .           ...           .           .           .           .121 

interest  what  .           .           .           .           .           .           .  3, 5, 6, 7 

Child  mibom— waste                    .           .        •  •                      .      ,  178 

pos^testamentury       .....'  84 

Chose  in  action 154,193 

Civil  death 68 

aad  canonical  disabilities       .....  60 

Coal— widow    .           .           .           .           .           ...           .  70 

Commissioners,  how  to  assign  dower        ...  95,  96,  97, 101 

Common,  tenants  in— dower    ......  101. 

Committee  of  insane  person— lease  by       .       •    .          .           .  137 

Commitment  of  mortgagor      .           .           .           .           .           .  336 

Compensation  of  trustee    ......  236,  237 

mortgagee    ......  292 

Condition— definition         ......  247  • 

implied  pr  express .           .     '      .           .           .           .  247 

precedent  or  subsequent           .           •           •*           .  247 

may  belong  to  any  estate  .           •           •           .           .  248 

^ings  executed  and  executory .           .           .           .  248' 

must  determine  the  whole  estate   ....  249 

to  whom  reserved         .           .           .           .            .  249 

impossible  conditions         .....  249,  258 

illegal  conditions          .           •           .       •    .           .  250 

repugnant  conditions         .....  250 

cannot  be  made  void  by  a  change  of  the  law   .           .  250 

repufn^ant  obligations         .           .           ..          .         '  .  251 

condition  against  assignment  of  lease  .           .           .  251 

confession  of  judgmrat,  whether  a  transfer           .           .  252 

for  re-entry  in  case  of  insolvency   .      .           .  252 

in  restraint  of  marriage      .....  253 

performance — conditions  precedent  and  subsequent     .  256 

as  far  as  possible     ....  256 

copulative  condition     .....  257 

who  may  perform  ......  257 

when  pertoimed           .....  258 

place  .  .  .  .  .  .  .258 

who  bound  by  •           .           .           .           •           •  258 

refusal  to  accept  performance,  &c.                        .           .  259 

breach  and  forfeiture  at  law,  condition  and  covenant,  ke,  259 

relief  in  equity  ^           .           .           .           .           .  260 

breach,  how  taken  advantage  of     .          .          .          .  261 

who  may  take  advantage  of                •          •  263 

effect  of  entry   '      .           .          •          .          .           .  264 

release  of  condition        .....  265 

accord  and  satisfiiction        •          •          .          .  265 
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Conditio— in  lease 186,106 

and  limitatioii  ....    139,156,265,375,382 

waiver  of 138,139,140,264 

effect  of  op  dower    ....*«  103,175 

against  alienation  •  .  •  30 

Oonditional  judgment    •  .  .  .  303,332,334,391 

lointore  .......  108 

Tee  .  .  .  .  .  31,32,33,49.74 

limitation  ......       385,416 

Confirmation  of  lease 136,138,139,140 

jointure        ...•••  Ill 

Oomideration,  want  of^  raises  a  trust    .  •  .216 

ofnse 192,196 

blood        .  .  •  •  .  .      216,219,221 

CSontiiunnt  remainder,  (see  Remainder),  and  conditional  limitsiion  49 

uses 193,198 

Continual  daim   .  •  .  ...  .  .  .25,26 

Contract  or  lease,  whether     •  ,       •  •  .  •  •       130^133 

of  wife,  when  void       .  .  •  •  •  •  55 

when  binding         •  .  .  •  .  •  56 

between  trustee  and  cestui       .....  237, 241 

and  trust,  distinction  .....       210,214 

Conversion  of  building    .......         172 

land    •       ' 173 

<3onTeyance  tnyWuro      .......  29 

by  tenant  for  life    .      .  .  •  .  39 

of  wife 54,56 

of  husband        ......  53 

passes  a  title  ......  24 

.     py  trustee         .,,....       230,231 

Coparcenary        •  •      .    .  .439 

Com  .........  7 

Corporation,  lease  to  .  •  .  .  .121 

shares  in  ......  .  IS 

may  be  trustee        ..,'...         242 

or  cestui  .  .  \  .  .  196 

whether  chargeable  with  use  .  .  .  192,195 

joint  temmt     .  .....  433 

Costs  in  suit  for  dower    ...  .  .  .  .  93 

Cotton-gin,  passes  with  land .  .....  16 

Covenant,  to  repair         .......         174 

for  rent 125,126,158 

oflease 140 

(See  Lease.) 
implied  .  .  .  .  .  .  .126 

runs  with  land  when       .....  129 

when  a  lien     .......         110 

jointure  b^r  .  .  .  .  .  106, 112, 115 

to  stand  seised  .  ...  .34, 199, 398 

of  wife      .......  55 

whether  construed  as  a  grant  .     9, 164 

inlaw       .......  165 

when  personal  ....     88 

Crop  ..........  7 

lien  upon       ........  148, 149 

devise  of  ......  .  9 

upon  shares  •  .133 

(See  Growing  Crop.) 
jointiess  shall  not  have    ......  109 
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Cross  lemaind^ 

Cnielty,  divorce  fdv    .  .  •  .  • 

CnltiTation,  state  of  what         ... 
Curtesy,         .  .  .  .  • 

orijnn  of  the  name 

definition  of  estate     .  • 

exists  as  .at  eommon  law  in  most  of  the  States 

modifications  of  in  some  States 

circumstances  necessary  to   .     . 

order  of  their  occurrence  .immaterial 

1.  marria^,  void  and  voidable   .... 

2.  seisin,  m  deed       .  •  •  . 
unnecessary  in  some  States  .    • 

and  iu  case  of  wild  lands 

and  incorporeal  hereditaments   • 

and  ]|osse8sion  of  lessee  for  years  is  sufficient 

but  not  of  tenant  for  life  .... 

rule  upon  this  point  in  the  United  States    • 

3.  Issue  .  .... 

birth  of  gi^es  tni/iate  title 
must  be  bom  alive  ... 

proof  of  this  fact 
and  living  the  mother 
must  be  capable  of  inheriting 
but  a  mere  possibility  is  sufficient 
rule  modified  in  New  Jersey 
4.Deadkofwife  .... 


Ali^n  cannot  have     • 

rule  modified  in  the  United  States 

in  conditional  fees  and  estates  tail  • 

even  though  wife's  estate  has  ended 

ffeneral  nue  is  otherwise 

distinction  between  condition  and  limitation 

Equity  gives,  in  money  to  be  laid  out  in  land 

in  proceeds  of  land  sold  . 

in  estates  of  iiiheritance  only 

not  where  the  issue  take  as  purchasers. 

even  though  reversion,  &c  be  in  the  wife  . 

whether  in  wild  lands     . 

entry  not  necessary  to  complete 

tenant  by,  waste .  .  .  « 

in  rents         ..... 

and  dower  compared 

in  a  trust       .  .  • 

not  barred  by  other  provisions  for  husband 

nor  by  elopement  or  adultery 

whether  by  divorce 

modifications  of  common  law  rule  in  the  United 
grounds  of  divorce,  &c 

tenant  by,  whether  bound  by  trust   . 

in  use      . 
Custom,  when  void    ..... 
Cutting  of  timber  .... 


States, 


171 


Damages — ^widow 

Date,  of  lease  . 

Deatn,  ends  estate  at  wiU 

of  wife  necessary  to  curtesy 


59,92, 


m 


37^,378 
62,61 
71 
49 
45 
46 
46 
46 
46 
46 
46 
46 
46,47 
47 
47 
47 
47 
47 
48 
48 
48 
48 
48 
48 
48 
48 
48 

48 
49 
49 
49 
49 
49 
49 
50 
50 
50 
50 
51 
51 
176, 177 
160 
104 
223 
51 
51 
51 


170, 


51,52 

224 

193 

30 

171, 173 


93,  94,  96,  97 
134 
185 
46,48 
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Death,  presamption  of       ......  43, 4SS 

of  husband  necessary  to  dower  ....  68 

of  tmstee      .......  242 

Debitum  in  priBsenHj  &c.  ......  156 

Debts  and  legacies,  liability  of  purchaser  for  .  .      232,233,234,235 

Debt  for  rent 125,127,158 

Declaration  of  trust 206,  211, 212,  214, 221 

Declaratory  act  .  .  ...  .  .  .  .  58 

Dedication  to  public  use     ......  146 

Demand  of  rent  .  .  •  •  .  •  •  .  157 

dower    .  .  .  .  .  .  .  92,93 

in  case  of  mortgage     ......  341 

Demise^  lease,  &c.     .  .  •         .  .  .  .  .  130 

Descent  of  contingent  remainder  .....  411 

Description — dower  .......  92 

Detinue  of  charters        •  .  .  .  .  .      #    .  38 

Devise— jointure     .......  112 

to  executors— what  estate       .....  119 

to  wife— dower     ..••••  81 

of  use 193,194 

bir  joint  tenant       ......  437 

or  contingent  remainder  •  .  .  .  .411 

mortgage 293,294 

Digging,  whemer  waste  ......  172, 173 

Disabilities, 60,423 

Disclaimer  by  lessee       ......  142, 145 

trustee. -241 

Discovery  and  relief— dower       •  .  .  •  .       «  •  93 

title  by     .  •  •  .  ...  .  21 

Disseisin  .........  26 

an  obscure  subject  ......  26 

definition  .......  27 

every  entry  is  not  a  .  ....  .  27 

circumstances  necessary  to      .  .  .  .  •  27 

in  Massachusetts  and  New  York  ....  27 

fencing  or  enclosing  not  necessary       ....  27 

presumed  from  acts  .  .  .  •  .  .        27, 28 

.  use  of  easement,  not  a       .  .  ...  .  28 

in  case  of  mortgage      .  .  .  .  .       28, 291, 297 

by  election  .......  185 

otrent    ........         162 

by  lessee     .......  120 

of  lessee 121 

Disseisor  may  assign  dower  ......  90 

wife  of,  has  dower         ......  75 

Distress 125,149,150,151,156 

Divorce,  effect  on  jointure  ......         112 

curtesy      .  •  .  .  .  .      '     51, 52 

estate  tail        ......  45 

dower 60,61,62 

a  vinculo  and  a  mensa '.  .  .  .  .  .  61 

Dimuniumfiduciarium  ......  191 

Donum  gratuitum  .......         192 

Dos  de  £fte,  &c.        .......  65 

Double  rent  ........         189 

waste  ........       172, 182 

Dower,  in  rents     ........        160 

how  forfeited  .  .  .  ...  ;  41 

whether  in  a  trust  .  *        .  .  .  .  224, 225 

widow  of  trustee  has  none      .....  225 
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Dower,  in  case  of  uae        •  •  .  .  .    '      .  .191 

rent  incident  to  ......  167 

nature  and  requisites  of  .  .  •  .  •         57 

applies  only  to  real  estate        •  •  •  .  .  57 

definition  of  .......         57 

changed  in  some  of  the  United  States  ...  57 

and  in  England    ,  •..'••  57,  58 

history  of  .......  53 

at  the  church  door  ......         58 

at  common  law  ......  58 

favored  in  law        .  .  .  •  .  •  58, 59 

magna  charta  concerning         .....  59 

free  from  tolls  and  taxes  .....         59 

suits  concerning,  privileged  ....  59 

North  Western  orainance  provides  for       .  .  .  .59 

shall  not  prejudice  other  rights  •  .  .  .  59 

circumstances  necessary  to  .  .  •  •  •         59 

marriage  .......  59 

must  be  lawful  .  .  .  .  59, 60 

void  or  voidable         .  .  •       '    .  •         60, 61 

contracted  before  the  age  of  consent       ...         60 
voidable,  must  be  avoided  by  divorce  .  .  60 

how  tried  .  .  .  .  .  .60 

divorce — impediments  civil  and  canonical  •         60,  61 

a  ffinado  and  a  mensa  .  .  .  .60 

divorce  a  vinculo  in  general  bars  dower        .  •  61 

exceptions  to  the  rule 
substitute  for  in  case  of  divorce 
barred  by  elopement 
elopement,  in  what  it  consists 
rule  in  U.  S.  concerning 
reconciliation  in  case  of 
seisin  necessary  to  dower 

in  law,  sufficient 
heir's  widow  has  dower 
not  in  case  of  abatement 
reversion,  &c. 
rent 

rule  in  United  States 

husband  must  have  freehold  and  inheritance  simid  et  semel 
same  land  not  subject  to  two  rights  of  dower 
distinction  between  conveyance  by  husband  and  descent  to  his  heir 
what  persons  may  be  endowed,  and  in  what  things 
general  rule, 

mcorporeal  hereditaments 
houses,  lands  and  mills 
mines  and  quarries 
whether  in  wild  lands 
what  are  wild  lands 

in  improvements  made  by  heir  or  purchaser 
in  case  of  mortgage      .  .  . 

improvements  arising  from  extrinsic  causes 
not  allowed  in  castle  or  fortress 
principle  applied  in  Ohio 
m  profits  of  mill  or  fishery 
•    annuities  '  .... 

rents  .... 

lands  held  by  improvement,  &c. 

in  lands  contracted  for 

slaves         ..... 


62,63 
63 
63 
63 
64 
64 
64 
64 
64 

64,65 
65 

65,66 

65,66 
69 

69,70 
70 
70 
70 
70 
71 
71 
72 
73 
73 
73 
74 
74 
74 
74 
74 
74 
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Dower,  all  estates  of  inheritanoe 

does  not  cease  with  termiintion  of  estate  tail 
not  in  estate  f^  auir^pU 
in  leaseholds  in  some  States 
none  in  wrongful  estate 
how  barred  ... 

detinue  of  charters,  rules  concerning, 
by  no  transfer  of  the  husband  alone 
or  eren  extinguishment  of  rent 
conveyance  on  the  dav  of  marriage 
rule  expressly  adopted  in  United  States 
barred  m  Englana  by  eawAim^e 
.   American  rule  concerning 
in  Equity,  by  mere  agreement 
not  bv  implication 
or  a  claim  under  a  fraudulent  deed 
partition  .... 

by  fine,  &c.  in  England 
but  not  by  deed 

in  some  States  by  transfer  of  husband  alone 
or  under  a  mortgage  or  judicial  process 
not  by  fraudulent  conveyance 
by  deed  of  husband  and  wife 
Statutes  and  usa^  concerning     . 
.private  examination  of  wife 
deed  must  in  general  be  joint 
exceptions         .... 
release  before  marriage,  or  to  the  husband,  void 
release,  avoided  by  recovery  upon  covenants 
certificate,  form  oi  ... 

wife  may  join  in  lease 
whether  infant  may  release 
release  when  void  m  Equity 
can  operate  only  a$  such 
by  devise  or  bequest 


in  general,  at  common  law,  a  devise  is  a  b<nmty,  and  does  not  bar  dower  81 

especiaUy  if  less  beneficial            .....  81 

otherwise,  if  expressly  giv^n  in  lieu  of  dower             .           .  82 

whether  estate  be  real  or  personal 

whetherdower  revives  bv  failure  of  devise                 .           .  82 

devise  a  bar,  if  manifestly  inconsistent  with  dower 

both  at  law  and  in  Equity        .....  83 

cases  of  inconsistency        ... 

and  the  reverse             .           .           .           .           .           .  83, 84 

assignment  and  recovery  of  .  .  .  .  .87 

till  assignment  widow  has  no  title,  but  a  right  of  action  merely  87 

cannot  enter  under  judjgment         .....  87 

whether  she  can  claim  partition.         .           .           .           .  87, 88 

cannot  defend  against  ejectment    .....  83 

possession  gives  no  title           .....  88 

but  return  of  writ  is  unnecessary  .  . 

right,  whether  assignable,  or  suDJect  to  creditors       .           .  88 

cannot  be  leased     .... 

may  be  informally  surrendered            .           .           .           .  88 

exception  in  Connecticut    .  .  .  •  .  .88 

whether  widow  may  occupy  with  heirs           ...  89 

she  cannot  have  assumpsit  against  any  other  tenant        .           .  S9 

assignment  unnecessary  in  Equity      ....  89 

whether  widow  may  remain  in  mansion-house    .  89, 90 

remedy  to  enforce  the  right  90 


74 
75 
75 
75 
75 
76 
76 
77 
77 
77 
77 
77 
77 
77 
78 
78 
78 
78 
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79 
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Dower,  whether  the  heir  has  a  legal  title  to  quarantine  land 
right  ceases  at  the  end  of  the  time 
assignment,  may  be  by  heir  or  tenant  of  freehold 
whether  by  qnlawM  tenant    . 
whether  assignment  by  one  party  ayails  another 
suit  against  tenant — roncher  of  heir   . 
heir  may  assign  in  United  States  . 
action  Ues  for  dower    . 
in  what  form 
when  the  only  remedy 
assignment  upon  execution  and  view 
widow  may  hare  damages  when 
interest  when 

demand  eenerally  necessary    . 
how  made* 
on  whom 
i^en  unnecessary 
whether  damages  reckoned  from 
dower  may  be  assigned  in  Equity  . 
jurisdiction  both  for  discovery  and  reHef 
dowress  regarded  like  an  infant 
account  of  rents  and  profits     . 
general  tigreement  of  law  and  equity 
whether  Equity  relieves  against  uurchaser 
Equity  rarely  mterferes  in  Unitea  States 
rule  in  New  Jersey     . 
suits  for  dower  rare  in  United  States 
usual  mode,  by  petition 
whether  an  action  lies 
petition,  whether  a  suit 
and  foundation  for  a  judgment 
and  for  damages 
assignment  of 
whether  evidence  of  title 
or  of  location  merely 
power  of  commissioners 
assignment,  how  far  binding 
when  Probate  Court  has  no  jurisdiction 
assignment,  on  whose  application 
time  of  assignment 
of  suit         •  •  •  • 

whether  Statute  of  Limitations  applies 
lapse  of  time  no  bar 
ground  of  rule 

whether  release  mi^ht  be  presumed 
assignment  by  sheriff  and  by  heii^-form 
in  leased  land 
indivisible  property 

upon  sale  of  the  property  of  the  deceased 
or  assi^ment  of  the  whole  to  one  heir 
shall  give  one  third  of  the  income 
include  mansion-house 
when  made  in  common 
widow  bound  by  partition  in  husband's  life 
whether  assi^ment  in  each  lot     . 
improper  assignment  by  sheriff— remedy 
assignment  against  common  right 
in  what,  necessary  to  bar  dower 
must  be  aft502tf<6 

may  be  parol     .... 
VOL,  !•  62 
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90,91 
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96,97 
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99,101 
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99,100 

100 

100 
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Dowdr,  widow  holds  by  law,  not  by  contract 

by  one  joint  tenant,  &c. 

by  ^ardian  .  .  .  . 

assignment  implies  a  warranty 

efiectiud  without  entr^ 

must  be  open  and  certain  .  • 

operates  by  relation 

whether  it  defeats  heir's  seisin       i      . 

rule  in  United  Slates 

estops  widow  from  claiming  adverse  title 

points  of  distinction  between  and  curtesy 
Dowress,  ric^ht  of  to  commit  waste 

whether  she  has  emblements 


171, 


.       103 

103 
.        103 

103 
.       103 

103 

103. 104 
104 
104 
104 

104. 105 
,  174, 175, 176, 177 

8 


I  representatives 


E. 

Ejectment,  for  non-payment  of  rent 
for  dower 

by  heir,  &c.  against  widow 
by  cestui  que  trust 
Election,  disseisin  by 

of  remedies  for  rent 
between  devise  and  jointure 
dower  and  jointure 
and  devise   . 
by  cestui  que  trust 
Elegit      .... 
Elopement,  effect  on  curtesy 
dower 
what  is 

whether  a  bar  of  jointure 
Emancipation 
Emblements 

what 

doctrine  of,  favored 
allowed  to  tenant  for  life  or  his 
but  not  where  the  estate  terminates  by  his 
nor  where  there  has  been  no  labor 
nor  to  the  executor  of  a  joint  tenant 
in  case  of  mortgage 
jointress  has  none 
nor  tenant  for  years 
of  tenant  at  will 
husband  has 
whether  dowress  has 
Entailment  (see  Estate  Tail). 

of  term 
Eminent  domain 
Entry  of  lessee  for  years 

must  terminate  freehold 

by  widow,  unnecessary 

•      by  devisee  upon  widow 

whether  an  election  of  devise  by  widow 

for  breach  of  condition 

incase  of  curtesy 

by  wife 

in  rektion  to  seisin 

by  agent 

no  eviction 

by  mortgagee 


own  act 


75, 


82, 


261, 


159 

95-7 

88 

227-« 

162 

158 

114 

116 

83,  84, 85,  86 

18,216,221 

419 

51 

.    62,63 

62.63 

112 

74,217,220 


7 

3 

8 

8 

8 

8 

.    279,282 

.      109 

9 

183, 186, 187 

53 

8 


122 
.       24 

.    120,419 

.      121 

103 

.      104 

85,86 

!,  263,  382-287 

46,51 

54 

24, 25, 26, 27 

25 

164 

.      33T 
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Equitable  estates  .......  225 

mortgage,  &c.        .       .  .  .  .  .      345 

waste  .  .  .  .  ,  .  181 

jointure  ......  10, 17 

Equity  of  redemption  (see  Mortgage). 

and  trust  .  .  .  .283,284,331 

and  legal  right  of  redemption— distinction  266,  267 

whether  it  may  be  restncted     .  .    270,  271,  272 

Escheat 23,36,214,243 


Escrow     ...... 

Estate^  right,  &C.  meaning  of  terms 

Estate  in  rent  .... 

Estate  in  fee 

Estate  tail        ..... 

origin  of  .... 

distinction  between  and  conditional  fee 

definition    .      . 

general  and  special 

in  what  .... 

incorporeal  property,  charters,  &c. 
not  in  personal  inheritances 
aothonzes  waste 
and  possession  of  deeds 
incumbrances  upon,  payment  of 
alienation  of  ... 

contracts  by  tenant 
change  in  tne  English  law  of 
in  United  States    . 
reversion  upon 
subject  to  curtesy 
remainder  upon 
Estate  for  life  .... 

definition  of  .  •  . 

created  bv  act  ofparties  or  of  law 

different  forms  of 

pour  autre  vie 

merger  of  '     . 

incidents  of  life  estate 

estovers      .... 

praying  the  reversioner  in  aid 
possession  of  title  deeds     . 
payment  of  incumbrances 
alienation  by  tenant 
may  join  with  the  reversioner,  &c. 
forfeiture  of 

American  law  concerning 
pour  autre  vie^  a  freehold  sub  modo 
nature  of  at  common  law 
and  statutes  concerning 
special  limitations  of 
not  entailable 
whether  devisable 
claims  to,  of  heirs  and  executors 
Estate  for  years,  is  personal 

a  commqn  estate 

definition  of       .        . 

both  the  estate  and  the  time  called  a 

always  created  bv  act  of  parties 

may  oe  fbr  less  than  a  year 

what  is  a  year  and  a  month 


term. 


368 
20 

459 
20 
31 
31 
32 
32 
32 
32,33 
33 
33 
33 
34 
34 
34 
34 
35 
35 

417 


363-417 

36 

36 

37 

37 

37,42,43 

37 

37 

38 

38 

38 

39 

39 

39 

.  39,40 

40 

40 

40 

40 

43 

43 

43 

43 

3 

118 

118 

118 

118 

118 

118 
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filiate  for  yean,  must  be  certain  ... 

to  executors  lor  payment  of  debts     . 
or  to  raise  a  certain  sum 
inferior  to  freehold     .  . 

tenant  possessed,  not  seised 
whether  it  commences  before  entiy 
entry  before  the  time,  whether  a  dlisseisin 
may  commence  mfiUuro      . 
may  cease  without  entry 
is  a  chattel  red,  and  passes  to  executors 
levy  upon,  in  what  form 
long  terms  in  Massachusetts 
permanent  leases  in  Ohio 
succession  of,  cannot  be  controlled 
passes  to  successor  of  sole  corporation 
of  wife,  husband's  interest  in 
purchaser  from  executor 
treehold  cannot  be  derived  from 
subject  to  estoyers 
ana  to  debts 


d«r  m  case  of 
judgment  no  lien  upon 
may  be  limited  for  tires 
but  not  entailed 

when  it  merges  in  freehold  or  another  term 
whether  a  merger,  where  estates  are  in  different  rights 
as  in  case  of  husband  and  wife,  oj  executors,  &c. 
merger  not  favored  in  Equity 
obscurity  of  the  subject 
term  may  be  surrendered 
connexion  between  surrender  and  merger 
surrender  may  be  implied 
cancelling  of  lease  does  not  make  a 
acceptance  of  new  lease  does 
surrender  for  the  purpose  of  renewal 
delivery  of  key  may  be  a  surrender 
but  not  an  assignment  of  the  lease 
tenant  may  assign  or  underlet 
liabilities  of  assignee  and  under-lessee 
mutual  liabilities  of  assignor  and  assignee 
assignment  must  be  in  writing 

need  not  be  sealed 

nor  for  consideratiqn 

attestation  of     . 
covenant  not  implied  between  assignor  and  assignee 
when  covenant  tor  rent  does  not  pass  to  assignee 
assignment  implied       .  . 

by  landlord 
attornment  and  notice 

notice  relates  .... 

whether  assignee  bound  by  agreement  between  lessor 


attornment  upon  levy  of  execution 
statutes  concerning  attornment 
assignment  of  lease  without  reversion  * 
general  conveyance,  &c.  by  tenant 
forfeiture  by  tenant 
Estate  at  will,  definition  .... 

incidents         .... 


119 
119 
119 
119 
120 
120 
120,121 
120 
121 
121 
121 
121 
121 
121 
121 
122 
122 


122 
277,278 
396,417 


125, 


127, 


123 

123 

123,124 

123,124 
124 
124 
124 

124,125 
125 
125 
125 

.  125 
125 
125 
125 

126,127 
126 
126 
126 
126 
126 
126 
127 
ISl 
127 

128,129 
127 

and 
128 
128 

128,129 
129 
129 
129 
183 
183 
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Estate  at  wiU,  ehuiged  into  estate^om  y«ar  to  year 
what  notice  of  termination  requited 
rules  in  the  several  States 
Statute  of  Frauds  concerning 
annual  rent,  effect  of 
occupUr,  whether  a  tenant  at  will 
whether  subject  to  assignment  or  execution 
termination  of  by  landlord 
byt^ant 

by  death  j  •  . 

whether  tenant  becomes  a  trespasser 
suit  against  stranger  % 

summary  process  to  determine 

Estate  firom  year  to  year,  (see  Estate  at  will}, 
statutes  c^  the  States  concemmg 
whether  mortgagor  has 

Estates  in  knd  .  .  *  .  . 

Estoppel  o{  wife  ^   .  . 

of  lessee       •  .  .  •  . 

widow 


by  judgment 

of  purdiaiBer  from  husband  and  his  heirs 
tenant  in  common 
in  case  of  remainder 
Estoyers 

Estrepetntnt         •  .  • 

Eviction,  effect  on  rent 
of  mortgagor 

of  widow  •  • 

from  jointure 
defeats  dower 
Examination  of  wife 
Exchange,  effect  of  on  dower 

between  widow  and  heir 
Execution,  of  use       . 

attornment  in  case  of 
levy  of,  on  term 
af^ainst  tenants  in  common 
discharge  of,  effect  on  mortgi 
what  subject  to  10, 53, 

purchaser,  when  a  trustee 
Ezecntor,  whether  liable  for  waste 
lease  by 

whether  merger  applies  to 
when  he  has  a  term 
devise  to 
Execqtory  devise 
Executory  and  executed,  license 
trusts 
interest 
£x{>Tess  and  implied  trusts 
Extinguishment  of  rent 
trust 


,83,184,185, 


mortsage 

(see  Assignment). 

security 


183, 184, 
183, 184, 

184, 


37,71 


186, 


411, 
89,90, 


186,188 

187, 188 

184 

186, 187 

184 

184,188 

184 

184 

185 

185 

185,187 

185,186 

186 

187,188 

279 

SO,  223 

77 

142 

104, 115 

80 

67,68 

450 

412,  413 

122, 183 

178 

162, 163 


103 

106, 109, 110,  111,  116 

75 

54,79 

77 

102, 103 

392,393 

128 

121, 122 

450,451 

305 

321,364 

208,214 

177 

137 

123,124 

119 

47 

369,  871,  372,  378,  387 

147 


449,  i 
226,  285,  298, ; 


902, 


248 
210,  214 
120, 123 


22» 

306,306 
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211,  219 

137 

12, 13 

193, 198,  363,  371,  417 

404,405 


78, 79, 


Father  and  child,  whether  trust  between 

lease  by  .... 

Factory  machinery 
Fee  upon  a  fee  .  . 

to  trustees  .  .  •  . 

qualified,  &c.  .... 

(See  Conditional  Fee.    Estate  Tail), 
simple  (see  Estate  in  Fee) 
F^farmrent  .... 

Felony      ...... 

Feoffment        .  .  .  .  . 

Feudal  law  .  .  .  . 

Feudum  Talli^tum     .... 

FLdei-commissum  .  •  •  • 

Fine  and  recovery      .  .  .  . 

Fire,  loss  by        ....  . 

wood,  cutting  of  .  .  . 

Firing  woods,  &c. 
Fishery,  dower  in       .... 

Fixtures  ..... 

what  ..... 

distinction  between  and  erections  by  permission 

complete  annexation  to  the  soil  necessary  to  constitute 

question  of,  one  of  law  and  fact 

by  what  circumstances  determined 

general  rule  concerning 

ancient  rule  concerning 

distinction  in  favor  of  trade 

three  classes  of  cases 

right  of  tenant  to  remove 

and  fixed  furniture 

gardeners  may  remove  trees,  &c.  wiien 

green-houses,  whether  removable 

tenant  may  remove 

implements  for  trade 

machinery         .... 

buildings  for  trade 

articles  for  ornament  or  domestic  use 

whether  removable  after  term  expires 

whether  liable  to  creditors 

agent  cannot  remove 

law  of,  between  vendor  and  purchaser 

every  thinj;  actually  or  coiCstructively  annexed 

exception  m  case  of  public  land 

in  case  of  mortgage 

mechanic's  lien  upon 

replevin  does  not  lie  for 

provision  in  South  Carolina 
Floating  wood  , 

Foreclosure  .... 

whether  payment 
Forfeiture,  in  case  of  mortgage 

of  estate         23, 51,  52, 76,  90, 175, 176, 179, 191, 192  400,'  40i;  423 
Form  of  lease       .  .  .  .  .  .  .130 

Fraud,  in  case  of  mortgage 

jurisdiction  of      .... 

upon  expectants 


20,21 

150 

76 

45,  396,  410 

21,22 

32 

190 

80,396,411,412 

141,165,172 

171 

182 

74 

11 

11,12 

11 

12 

12 

12 

12 

13 

13 

13 

•    14^172 

14 

14 

14 

1 

2 

3 

4 

14 

15 

.    15,420 

16 

16 

16 

17 

17,  281 

17 

18 

18 

11 

270,328,336 

334 

38,  39, 42,  45, 129,  266 


291,  301,  344 
329,330 
425,426,427,428 
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Fnad,  trast  in  case  of  .  .       %   .  .  .  208, 218,  219 

avoids  partition  .  .  ,  ...         101 

Fraudulent  conveyance         ••....         79, 326 

mortgage 326,328,329,330 

Free  and  common  socage      ......  23 

Freehold,  what 20,119,121 

cannot  begin  nor  end  without  ceremony  •  121 

cannot  arise  from  term  •  •  •  •  .         122 

"  From  the  date,"  &c.  .....  .  134 


Glebe  rights,  lease  of. 

GrandfaUier  and  grandson,  purchase,  whether  a  trust 
Grrant  .  .  .  .  . 

in  futuro        ..... 
of  public  lands     .... 
form  of  conveyance  in  United  States 
Gross  misbehavior,  divorce  for 
Growing  crop  .  .  .  .  . 

Guardiui,  mav  assisn  dower    .  .  . 

liability  of,  for  waste, 
holding  over, 
lease  by  .... 


138 

220 

400,  410 

9 

454 

40 

52 

7 

103 

174 

189 

136, 137 


Habendum        .... 
Hares  fidudaritu 

Hay-bote  .  .  .  . 

Heir,  rights  as  to  conditions  4 

favored  by  the  law 

redemption  by  « 

and  executor,  rights  in  case  of  mortgage 
as  to  fixtures 
rent 

of  person  last  seised 

contract  of  .       ■    • 

limitation  to 

at  law 

charged  with  use 

of  trustee 

whether  seised 

continual  claim  by 

widow  of,  has  dower 

whether  husband  of,  has  curtesy 

improvements  by,  subject  to  dower 

ejectment  by.  against  widow 

may  assign  aower      .  • 

voucher  of  .  .  . 

whether  seised  of  ^Qwer  land 

must  confirm  jointure,  when 

lease  by  .... 

rent  reserved  to 

action  by,  for  waste 

application  by,  for  assignment  of  dower 
Heir-loom  .... 

HeirtnaU  .... 

Heir$  of  the  hodtf 


425,  426, 
366, 367, 381, 385, 389, 417, 418, 419, 424 

377 
192 


152, 153, 155, 


90,  91, 


196 

190 

38 

257, 263 

48 

270 

276 

13 

159, 160 

424,425 

427,  428 


24,  25,  26 

25 

64 

47 

71 

88 

101, 103 

91 

104 

111 

137 

152 

176, 177 

97 

2,173 

371,377 

380 
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^BeirSy"  word  idiether  necessary  in 
Hereditament  .  .  •  .  . 

Holding  over  .  .  •  .  . 

House,  on  another's  land  .  •  •  . 

ownership  of  ...» 

House-bote  ...... 

Husband  inherits  to  wife,  when 

and  wife,  limitation  to  .  .  • 

estate  for  years 
trust  .... 

lease  by 

contract  between 

merger  of  estates 

waste  by      .... 

Husband's  estate  in  lands  01  wife 

curtesy  a  continuance  of       • 
nature  of  the  estate 

land  passes  to  wife  on  disscdntion  of  marriage 
Husband  a  .tenant  at  sufferance  upon  her  death 

has  emblements  .... 

cannot  commit  waste 

ma^  release  a  suit        .... 

his  mterest  n^ay  be  assigned  or  levied  upon 

whether  he  can  convey  me  entire  estate 

statutes  upon  this  point 

assignee  <n  husband  liable  for  waste  . 

rents,  &c.  belong  absolutely  to  husband 

he  cannot  bind  the  wife  by  contract 

wife's  deed  void 

but  good,  if  husband  join         . 

statutory  provisions  on  thi»  point 

examination  of  wife 

when  unnecessary 

effect  of  deviations  from  the  prescribed  foim 

wile  whedier  bound  by  contract  to  convey 

not  by  covenants  •  .  •  . 

note  given  for  land  survives  to  wife 

mortga^  by  husband  and  wife,  effect  of 

estate  limited  to  separate  use  of  wife 

she  is  sole  owner  in  equity 


431, 


193,197 

1 

14S 

277 

4*5 


46 

433,434,440 

122 

221,222 

136—138 

4,5 

123,134 

176, 177 

52 

53 

53 

53 


53 

53,54 

53 

•53 

53 

53,54 

54 

54 

54 

54 

54 

54,55 

.      54^56 

56 

55 

54^55,56 

55 

56 

56 

56 

56 


Id  certum  est,  quodf  ice.  ......    119,134 

Idiocy,  divorce  for  .  .  ...  .  •  .52 

Illegal  conditicm         .  .  .  .  •  .  .  250 

trasts         ........      217 

Immobility      .  .  .  .  .  .  •  .-91,121 

Implied  and  express  conditioBS     .  .  .  •  .247 

use      .  .  ...  •  .  .  •  199 

trust         .  .  .  .  .  .  .  .201 

warranty  in  case  of  dower       .....  103 

surrender  ........      125 

covenants        .......  126 

Impossible  date  .  .  .  •  .134 

condition    ......        949;  396,  259 

Impotence,  divorce  for      .  .  .  .  •  .  •  ^  66 

ImpoienHa  excusat  legem  ......  47 

ImpriMmment,  divorce  for  •  •  .61,69 
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ImproTements,  by  mortgagee  ......    293, 294 

recovery  for  .  .  .  .  .  .      428 

by  trustee         .  .  ,  .  .  .  237 

whether  dower  in  .     .      .  .  .  .  .  71, 74 

Incidents  of  estates  .  .  .  .  .  30,37,250 

Income,  determines  assignment  of  dower  •  •  .  •      100 

Incorporeal  hereditament       .  .  «  .  33^  47,  70, 150,  323 

Incimihrance,  concealment  of       .  ....  .     329 

by  joint  tenant  ......  435 

discharge  of  by  tenant  for  life        .  •  •  •       38 

by  tenant  in  tail  .  .  .  .  .       34, 39 

Indenture  and  deed-poll     •  .  •  .         * .  .  .      145 

Indians,  purchase  from  ..«..•  22 

Inentaole  accident,  &c.    ......         141, 164 

Infant  .  .  ^ 437 

bound  by  condition  .  .  •  .  .  .  .      253 

mortgage  by      ...  .  .  .  .  328 

cbarffeable  with  use  ••••..      190 

whemer  a  trustee  ...•••  219 

cestui  que  trust       ••.....      231 

release  of  dower  by       .....  ,  80 

and  dowress  .compared        •  .  .  .  .  .93 

whether  bound  by  jointure        •  .  .  .  .   109,116 

lease  by       .  •  .  •  .  •  •  .138 

InfiOwo,  uses .  .  .  .  •       ,    •  •  •   193, 198 

grant     ........         9 

conreyance    ..•...•  29 

lease 120,151 

rent  .  .  .  .  .  .  .  .  161 

Inheritance,  necessanr  to  curtesy   ..,••.       57 
and  purcaase,  distinction  .         ^  •    .       .  .  .  50 

subject  to  dower         .  .    '       .  .  ,  .74 

Injunction         .......  53^  178, 380 

Insanity,  divorce  for  .  .  .  .  .  .  .61 

dower  in  case  of        .....  .  79 

Insolvent  estate,  in  case  of  mortgage        .  .  .  .  304,305 

Instantaneous  seisin     .  .  •  .  .  .  .66, 195 

Insurance,  in  case  of  mortgage      .....  293,299 

Intention,  in  case  of  use         ......  199 

lease 130, 133 

trust 202,203 

Interest  on  mortgage         .......     293 

and  power — distinction  .....  12 

estate,  &c.  meaning  of  tezmis     •  .  .  «  .20 

upon  dower    .......  92 

jointure      .......     112 

IrUeruse  tenmni  .  ,  .  .  .  .  .  120 

In terrorem conditions'       .  .  ,  .  .  *.  253,255,256 

Issue,  necessary  to  curtesy       .  .  .  .  ...  428 

J. 

Joining  in  deed  by  wife,  what  is          .          •          .          •          •  80 

Joint  mortgage       .           ,           .           •           •           ,           ,           •  300 

Joint  tenancy,  how  created       .       "  •          •          .          .          •  429 

in  a  remainder        ......  429 

for  lives,  and  several  inheritances         •          •          .  430 
unities  necessary  to            ....  430, 431, 432 

survivorship       ...          •          •          •          .  43^ 

not  subiect  to  charges  of  one         '•          .          •          •  435 

except  by  lease  ......  435 

yoL.  I.  63 
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Joint  tenancy,  seretance  of 

Joint  tenant,  assignment  of  dower  by   . 

lease  by         •  .  • 

who  may  be         .  •  '        . 

Jointress,  redemption  by     . 

shall  aid  in  discharging  incunbrances 
Jointure— definition 

includes  devises 


origin      ..... 

created  by  Statute  of  Uses    . 

must  be  a  req^onable  livelihood 

and  take  effect  at  or  before  husband's  death 

and  for  the  wife's  life  at  least    . 

but  may  be  good,  though  not  enumerated  in  the 

for  widowhood  .... 

in  trust         .... 

in  satisfaction  of  whole  dower  . 

whether  this  can  he'averred 

may  be  implied  ... 

must  be  ante-nuptial 

may  be  made  good  by  aeeeptanc€ 

like  a  devise 

post-nuptial        .... 

conditional  or  determinable  daring  life 

when  both  jointure  and  dower  may  be  claimed 

equitable  jointure     .... 

trust  estate,  jointure  in  Equity  . 

annuity,  jointure  by  .  . 

covenant,  jointure  by    . 

who  may  have 

a  frovision,  not  a  contract 

wife  need  not  be  party 

to  infant  .... 

waste  in  case  c^       . 

no  emblements  .... 

eviction  from,  restores  dower 

Equity  supplies  defect  of  value 

widow  stands  as  specialty  creditor  . 

whether  she  has  a  lien  on  other  lands  . 

not  affected  by  laches  of  wife 

in  wife*s  own  lands 

jointress  is  a  purchaser 

^ointure  relates  .... 
Squity  will  not  avoid,  though  nneqtial 
gpod  against  voluntary  conveyance 
title-deeds  in  case  of 
when  heir  must  confirm 
whether  it  bears  interest     . 
may  be  barred  by  joint  deed     . 
whether  this  restores  dower 
whether  barred  by  adultery,  &c. 
by  devise     .      '      .  .  , 

in  United  States 
whether  equitable  jointure  good 
jointure  in  U.  S.  by  covenant  or  trust 
election  between,  and  dower 
informal  jointure— fbrfeited  by  claiming  dower 
whether  m  personal  estate  . 
Judgment,  whether  an  assignment  of  lease 

'  on  mortgage         .... 


statute 


109, 


.     496 

103 
.      137 

433 

.      270 

39 

.      105 

107 
.  105 
105,106 
.      106 

106 
.      106 

106 
106,107 

107 
.  107 
107, 116 
.      107 

lor 

.      107 

107 
106,116 

108 
.  108 
106,109 
106,109 

106 
106, 110, 115 

109 
.      109 

109 
109, 116 

109 
.  109 
111,  116, 117 
.      110 

110 
.  110 
Ua,  111 
.      110 

111 
.      Ill 

111 
.      HI 

111 
.      Ill 

112 
.      112 

112 
.      112 

112 
115, 116 

115 
115, 116 

116 
.      117 

117 
.      252 
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Judgment,  lien  of 

for  dower— effect 
overinyalne  . 

JuM  preanrium  . 
tn  re,  &c.         • 


.        81 

87 

91 

190 

191,348 


Key,  de^rerj  of    . 
King,  &c.  Uses 

may  be  a  trustee 


125 
195 
242 


L. 


Laches,  does  not  affect  wife 
Land—- what 

warrant      •  • .         • 

Lands,  tenements  and  hereditaments 
Lapse  of  time— effect  in  case  of  mortgage 
Law  and  Equity        .  .  .  • 

Law  of  nations,  as  to  discovery 
Lease— definition  of 

form  of  •  •  ^  • 

must  in  general  be  written 

whether  sealed 

and  recorded  •  .       »  . 

and  attested         •  .  •  • 

presumption  of 

Words  necessary  to  ..... 

whether  an  instrument  is  a  present  lease,  or  a  contract  for  a 
one  .  .  •  • 

whether  a  party  is  a  lessee  or  a  servant 

lessee  not  a  panner 

contract  to  raise  crop  upon  shares 

statutory  in  Delaware 

writing,  void  as  lease,  how  used 

acceptance  of  lease  presumed 

but  not  unless  beneficial 

commencement  and  termination  of    . 

impossible  or  uncertain  date 

^'  from  the  date,''  &c«— construction    . 

ZeoM,  may  refer  to  the  time 

''  from  the  making,"— construction     • 

in  the  alternative 

may  terminate  by  proviso 

strict  construction  m  such  case     • 

by  tenant  in  tail 

bv  husband  and  wife 

ifnglish  and  American  statutes  concerning 

by  tenant  for  life — becomes  void  on  his  death 
guardian     •  •  .  . 

executor,  &c.  ... 

joint  tenanU,  &c. 
infant  .... 

forfeiture  of^  how  taken  advantage  of 

void  and  voidable,  distinction 

by  ecdeaiastical  persons 

of  ministerial  hmds 

void  lease  cannot  be  confirmed 

but  Chancery  sometimes  compels  a  new  lease 

avoided  in  New  York  fo  keeping  a  bawdy  house 


120 

37 

1 

1,2 

338,339 

83,  94,  332 

21 

129,130 
130 
130 
130 
130 
130 

130,134 
130 
future    ' 

130,133 
133 
133 
133 
134 
134 
134 
134 
134 
134 
134 
135 
135 
135 
135 
135 

136,138 

136, 138, 139 

136 

136,139 
136 
137 
137 
138 
138 

138,139 
138 


138 
139 
139 
139 
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Lease,  wlietfaer  it  beoomee  void  by  breach  of  condition  as  to 
acceptance  of  rent  in  such  case — effect  of 
condition  against  alienation 
acceptance  of  rent  after  breach 
other  conditions  •  •  •  . 

may  become  void /or  a  time     • 
presumed  beneficial 
mfants,  &c  ma]r  be  lessees     . 
coyenants  contained  in 


for  quiet  enjovment 

to  pay  rent— oinds  beyond  the  term 


,  to  repair 

not  discharged  by  fire       •  .  .  . 

covenant  and  penalty— distinction 

renewal  of  ..... 

usage  to  renew,  effect  of  .  ^ 

lessor  not  bound  to  renew  without  express  covenant 

perpetual  lease— whether  a  chattel     . 

who  may  terminate         .... 

implied  renewal  by  holding  over 

lessee  estopped  to  deny  landlord's  title 

stranger  cannot  recover  rent  of  lessee 

action  for  rent  does  not  lie  to  try  tide 

estoppel  applies  to  any  occupation  by  permisiian 

Eamtjr  will  not  aid  in  denial  of  title 

rule  does  not  apply,  where  tenancy  has  ended 

nor  to  a  defective  conveyance  in  fee 

nor  where  estoppel  is  mutual 

nor  to  mode  of  payment 

whether  after  surrender 

contract  for  desertion  of  landlord  void 

purchaser  must  surrender  to  lessor 

whether  estoppel  applies  only  to  indtniures 

by  cestui  que  trust 

on  condition         .... 

by  tenants  in  common 

mortgagee       .  •  •  • 

joint  tenant,  &c.     • 
effect  of  on  remainder 
by  tenant  in  tail         • 
wife  may  join  in 

dower  not  subject  to  before  assignment 
Leasehold  mortgajgfe        .... 

dower  in  ... 

Legacy,  whether  a  bar  of  jointure 
Lessor  and  lessee,  rights  as  to  timber 

lien  of  lessor  upon  produce,  &c. 
jLtf^— word  may  pass  a  fee 
Levy,  on  a  term  •  .  •  . 

License,  nature  and  effect  of 

may  be  parol     .... 
not  assignable 

continues  only  a  reasonable  time 
void  contract,  may  give  a 
and  lease— distinction 
executed  or  executory 
Lien  of  lessor,  upon  produce,  &c. 

jointress         .... 
.   for  purchase  money 


rent  139,140 

139,140 
140 
140 
140 
140 
140 
140 
140 
140 
141 
141 
141 
141 
141 
141 
.  141 
142 
1^ 
142 
142 
142 
142 
142 
144 
144 
144 
144 
145 
145 
145 
145 
145 
191 

349,  S51, 253,  263 
152 


435, 4dS,  437, 451 
400 
37,136 
SO 


967, 282,  28^  347 
75 
112 
70, 170 

148, 149 
130 

121,127 
146 

146,  147 
146 
146 
147 
147 
147 

148, 149 
110 
347 
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Lien  of  mechanics,  &c.         .  .  .  .  •       17, 364 

dower  in  case  of     •  •  .  ...  .67 

Life  Estate.    (See  Estate  for  Life,  Husband,  &e.) 

Limitation  in  case  of  mortgage  .  •  •  •  •     290,291,298 

of  uses     •••••••  193 

trusts 229 

and  condition  (see  Condition). 

in  case  of  dower  .  •  •  .  .  98 

oflease         ••••••.       121 

oftennforlires  .  .  .  .  .  122 

Livery  of  seisin 20,24,103,119,191,193 

Lunacy,  divorce  for         ..«•...         52 
Lunar  month  .••«•••  118 

M. 

Machinery 12, 13, 16 

Maf;naCharta 73,89 

Mamtenance        ••••••••         249 

Malicious  waste        .....•••  181 

Mansion-house,  widow  may  occupy       .  •  •  .  •     89, 90 

assigned  to  widow  •  •  •  •  101 

Manure 11, 183 

Market-house,  not  subject  to  dower  •  •  •  •  73 

Marriage,  restraint  of      ••.•••.         253 
settlement  •••••.  405 

articles  .  •  .  .  .  •  .         202 

void  and  voidable  .  •  •  •  46,61,52,60 

necessary  to  curtesy  •  •  •  •  .  45 

Marriagehood,  estate  in        .  •  •  .  •  .  46 

Marsh^ing         . 83,287,300,301, 

Mechanic's  lien         •.•••••  17, 354 

Meeting-house  .-•.....  4 

Merger,  in  case  of  mortgage  •  •  •  »  306 

joint  tenancy  •       .   •  •  •  .         436 

remainder  •  •  •  .     396,397,417,418 

use  .-.•••  197,200 

trust  •  •  .  .  .  227 

of  estate  jNKir  outre  vie  .  •  •  .  37 

of  term  •  .  •  .  •  123 

Mesne  profits  .....«•  280 

seisin        .••••••  424,425 

Metes  and  bounds— dower  •  •  •  •  •  99,101 

Mill,  what  included  in  •.•••«  16 

dower  in  •  .  •  •  •  •  •  74, 99 

Mines       .  .  .  .  .  6, 70, 100, 102, 171, 172, 173 

Minister        •  •  •  •  •  •  .  .  29, 175 

Ministerial  lands  •••••••         138 

Mistake,,  discharge  by 343,344 

Money,  treated  as  land  .  •  .  •  18,33,49,50,224 

in  lieu  of  dower       .  •  •        •  •  .  .  100 

Mortgage  by  joint  tenant  ....••         437 

trustee  •••••«  231 

dower  in  case  of         ••••••  66 

of  wife's  land       ••.••••  56 

by  tenant  in  tail         *•«•••  34 

whether  fixtures  pass  by  •  .  •  •  17 

by  husband     .  •  •  •  •  •  •  92 

may  be  redeemed  by  widow  89 

does  not  afiect  seisin  .  •  •  •  •  93 
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Mortgage,  definition  and  history       .  .  .  •  •  266 

forfeiture  at  law,  and  relief  in  Chancery        .  •  .         266 

Emtity  of  redemption,  and  legal  right  ofredmi^iion-'^^thiC^mk  266, 267 
eitner  in  fee  or  for  years         .....         267 

by  deed  and  defeasance  ....  267 

what  is  a  defeasance .  .  .  •  267,268 

must  be  registered  .  •  .  .  •        267, 266 

bond  cannot  be  both  a  defeasance  and  contract         *  268^  269 

what  is  a  mortgage  in  Chancery  ...  269 

whether  mortgage  creates  a  personal  obligation       •  269, 270 

and  conditional  sale— distinction  .  .     270,271,273,274 

right  of  redemption  cannot  be  restricted  or  clogged  270, 271 

but  mortgagee  may  subsequently  purchase  it     .  270,  271, 272 

to  or  for  a  wife,  &c  ......         272 

power  to  sell        .  •  •  .  •  •         274^  275 

effect  of .275 

whether  mortgagee  may  purchase  .  .  •  275 

mortgagor  the  owner  or  the  estate '  •  .  276, 277 

except  as  between  him  and  the  mortgagee         .  •  277 

mortgagee  has  the  right  of  possession  .  •  •         277 

unless  there  is  a  stipulation  to  the  contrary        •  •         277, 278 

such  agreement  may  be  implied        .  .  .  .278 

effect  of  such  agreement  ...  .  276 

mortgagor,  whether  tenant  at  will,  trespasser  or  disseisor  279, 280, 281 
cannot  commit  waste       .  .  .  .279 

not  bound  to  repair  ...  279 

lease  by  .  .  .  279,280,281,282 

notice  to  quit  to  mortgagor  .  .  .  .  280 

of  leasehold-— covenants  and  renewal  •  •  282,283 

waste  by  mortgagee         .....  2d3 

lease  by  mortgagee  .  .  .  .  .283 

equity  of  redemption—- distinction  between  and  trusi     •  283 

mortgagor  has  seisin  .  .  ^       .  •  .284 

curtesy      .  •  •  .  •  284 

whether  dower  .  •  •  •  .  284^285 

equity  of  redemption,  whether  assets      •  .  •  285 

subject  to  legal  process  •  •  .  .  .         2B5 

who  may  redeem  •  •  •  •  •        285,296 

subsequent  incumbranceriBL     .  •  •  .         '.         286 

dowress,  on  what  terms  ....       286, 287 

the  Crown      .  ......         287 

whole  debt  must  be  paid  •  ;  .  .  287 

tacking 287,288 

unknown  in  United  States  ....  283 

future  advances,  whether  they  may  be  coyerei  by  a  mortgage       288 

289,290 
time  of  redemption  .....        290,291 

no  redemption  in  case  of  fraud  •  •  •  •         291 

terms  of  redemption^account— rapairs^interest,  &c.  39, 292, 293, 294 
is  personal  estate,  passes  to  executors,  &c.         .  •  295 

devise  of 295,296 

American  doctrine  upon  this  point  .  .     '      .        396, 297 

assignment  of  mortgage  is  the  transfer  of  an  estate  .         297 

mortgage  and  debt  may  be  separated      .  .  .  297 

interest  of  mortgagee  not  subject  to  execution  .  .         297 

Statute  of  Limitations  and  lapse  of  time  .  .        298^  299 

insurance         .......         299 

second  mortgage-— general  principles      .  •  299 

rights  of  second  mortgagee  not  affected  by  transactioiis  be- 
tween first  mortgagee  and  mortgagor  •         299 
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Mortgage,  ttssignment  of  first  mortgaKe  900 

mortgage  to  sereial  persons  by  one  deed       .           •  .         300 

equitable  interference  for  subsequent  mortgagee             .  300 

fraud  in  case  of  second  mortgage       ....  301 

mortgage  cannot  be  assigned  without  the  debt              .  301 

assignment  cannot  prejudice  the  mortgi^;or — ^notice,  &:c.  .  302 
mortgage  an  incident  to  the  debt-^principle  considered;  and 

whether  payment  revests  the  estate  in  the  mortgagor  302, 303 

suit  between  mortgagor  and  mortgagee         .           .  .         303 

discharge  upon  the  record            .           •           •           .  303 

release  of  equity — whether  payment              .           «  •         304 

release  of  mortgage— release  in  part       .           •          ,.  304 

deposit  of  money  with  mortgagee— no  payment        .  .         304 

death  of  mortgagor  does  not  turn  mortgage  into  payment  304,  305 

practice  in  case  of  insolvency  ....  304,305 
discharge  of  execution  not  conclusive  of  discharge  of  mort^ 

gage      •.••••.  305 

payment  cannot  be  applied  to  other  debts     .           .  .         305 

suDstituting  securities,  whether  payment           •           .  305,306 

assignment  or  discharge — trans&r  whether             •  306,  310 

satisfied  mortgage— whether  stranger  may  set  it  up        .  310 

sale  by  mortgagor  with  mortgagee's  consent             •  310,  311 

joint  release  to  mortgagee  and  mortgage  .  .  311 
mortgage  debt  paid  from  fund  first  b^efited--executoT  and 

heir •     .  .         311 

mortgage  by  ftither  and  son          ....  312 

devised  lands .         312 

personal  estate  may  be  expressly  exempted        .           .  312 

exceptions  to  genera]  rule       .           .           •           *  •         312 

rule  m  New  York  and  Pennsylvania      •           •           •  313 

recapitulation  of  cases            .           •           •     ,      •  313,319 

application  of  payments  in  Equity           •           .           .  320,321 

estate  of  mortgagor— universally  liable  to  execution  .         321 

efiSectofsale — mortgajgor's  right  after  sale          •           •  322 

levy  upon  two  executions       .           •           •           •  •         323 

levy  in  case  of  disseisin               ....  323 

no  ota/er  of  mortgagee            .           ,           .           .  •         323 

purchaser  becomes  seised             ....  324, 325 

attachment  of  equity — ^mortgage  discharged  before  sale  •         324 

redemption  from  ptuchaser — ^when,  and  on  what  terms  325,  326 

fraudulent  mortgage ;  ssde  of  equity  void      •           .  •         326 

right  to  redeem  subsequent  mortgages                •           •  326 

bow  avoided— usury               .           ,           .           .  •         327 

infancy      ....•••  328 

eviction           ••••.'•  328 

fraud 328 

distinction  between  mortgage  and  trust  as  to  remedy  •         331 

action  at  law  by  mortgagor,  after  payment         •           •  331 

by  mortgagee,  after  payment              *  •         332 

remedies  in  New  Jersey              •           .           •           «  332 

form  of  judgment  for  mortgagee         .           •           •  •         332 

{wssession-  under  a  judgment,  no  payment          .           •  333 

title  of  mortgagee  under  a  third  person,  no  payment  •  334 
no  action  at  law  by  mortgagee  in  New  York  and  South  Carolina    334 

tender  in  court  by  mortgagor                        .           •  •         334 

suit  by  execution  purchaser          •           .           .           •  335 

assumpsit  by  mortgagor         .           .           .           .  •         335 

remedy  by  scire  facias,  &&          •           .     *    •           .  335 

commitment  of  mortgagor      •           •         •  •           .  .         336 

lapse  of  time        ......  336-338 
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Mortgageigenexal  jprinciples  of  foreclosure 

Massachiiaetts 

Maine 

Rhode  Island 

New  YOTk 

Conaecticut     • 

Georgia 

New  Jersey 

New  Hampshire 

North  Ganuina 

Ohio 
foreclosare^ whether  payment  <^  debt,  &c, 
right  of  redemption  may  be  remed 
mortgage  cancelled  by  mistake 
Equity  will  not  relieve,  when  thsre  is  a  1^^  right 
frand 

payment  into  court     •  •  ^  .        . 

mortgaffor  cannot  redeem  on  parent  by  a  tUrd  person 
ef^uitabk  mortgage— deposit  q£  title  deeos     • 
lien  fo»purchase  money 
lien  of  purchaser  after  paymieat 
Mortga|[ees,  survivorship      •  • 

Mortmain  •        •  •  •  , 

Mother,  lease  by 


336 

337-340 
337-341 
338 
338 
339 
339 
339 
340 
340 
340 
341 
343 
343 
344 
344 
344 
344 
345 
3i7 
354 
423,440 
3d,  190,250 
137 


422, 


N. 


Naturalization,  effect  on  dower 

Nemo  potest  esse  et  dominus^  &c. 

Aon  est  factum     • 

Abfi-fuerof  rent 

Notice  to  quit 

of  mortgage  •    . 

trust      . 

ejectment,  by  tenant 
assignment  of  lease 

Nuisance,  erection  of,  no  eviction 

Nursery-men,  rights  as  to  fixtures 


123 
•.  •  •  •  138 

162 

183, 184, 185, 186, 188, 189,  279,  280 

286, 289,  300,  302 


144 

127,128 

164 

14 


Occupier,  tenancy  of 

Once  a  mortgage^  always,  &c. 

Opening  of  Toreclosore 

estate 
Ownership  of  timber 

and] 


184,188 

218 

341,  342,  343 

393,394,397 

407 

47 


iP. 


Parol  sale  of  crop 
license 

assignment  of  dower 
demand  for  dower 
Parol  proof^  as  to  trusts 
in  case  of  use 
lease 

as  to  mortgtige 
.  consideration 
Puaoo^  waste  by 


206, 208, 211, 


7 

146, 147 
103 


212,214,215,218,220,221 
199 
127 
268,  269, 273 
433 
175 
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Partition 

after  lease 
dower  in  case  of 
whether  dowress  can  hare 
Partners  • 

Party  to  deed  . 

Payment  into  court 

of  mortgage  •  • 

debts  from  land 
from  what  fund 
application  of 
of  rent 
Penalty  and  covenants-distinction 
Per.  party  holding  in  the 
Performance  of  condition 
Permissive  waste 
Per  my  et  per  tout 
Perpetual  lease 
Personal  covenant 

property,  what 

rent,  when 
Petition  for  dower 
Pew         .  .  •  . 

Pictures 

Place  of  performing  condition 
Plantation,  widow  may  occupy 
Possessio  fratris 

Possession,  whether  mortgagee  entitled  to 
of  mortgagee  no  payment 

whether  a  bar  to  redemption 
of  joint  tenant,  &c. 
and  seisin,  distinction 
by  widow 


ot  fixtures 
Possibility 
Post-nuptial  a^eement 

jomture 
Post-testamentary  child 
Potential  ownership 

seisin 
Pour  autre  vie 

(See  Estate  pottr  autre  vie). 
Power,  settlement  under 
to  sell 
to  lease 
Power  and  interest 

of  attorney  to  enter 
Praying  in  aid     . 
Precedent  and  subsequent  condition 
Pre-emption         .  .  . 

Presumption,  of  release  of  dower 
assignment 
lease 

reconveyance 
death 
election  by  widow 
conveyance  from  trustee 
extinguishment  of  trust 
Private  examination  of  wife 
Privies,  rent  reserved  to 

VOL.  I.  64 


433,439,456 

137,138 

98,  100,  101 

87,88,95 

133,  213, 218,  432, 433 

193 

344 

302,  304,  330,  m,  341 

19 

311 

304,305,320,321 

145 

141 

192 

256,302 

173, 178 

.      432,434,439 

121, 128, 142 

.  .  88 

3,  4,  7, 121 

155 

95,97 

4 


322,409, 


274, 


258. 

90 

26 

277,278 

333 

290,291 

435,453 

24,120 

88 

17 

410,  413,  419 

82 

107,108 

34 

410 

47 

161,  200,  407 

110 

275,294,298 

153,156 

12,54,241 

25 

'276,277 
270,322 
99 
127 
130,134 
.  68,302 
68,428 
86 


54,56,79,136 
168 
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Privity  .  .  •  .      91,103,126,177,188,191,192,263,422 

Probate  Courts     .  •  .  •  .  .  .  .94,95 

Prohibition  of  waste  ......  174 

Pro  rata  and  pro  tonf<^~distinction         .  •  .  .  •         298 

Prevision  and  contr{ici  ......  109 

Public  lands,  sale  of        ......  .  6 

Purchase,  of  equity  bjr  mortgagee,    ....  270,271,275 

by  landlord,  effect  on  rent        ....  166, 168 

and  inheritance,  distinction  ....  50 

Parchaser,  from  trustee 231—235,403 

charged  with  use  .  ,  .  .  .  192 

of  term  from  executor  .....         122 

widow  is  a 84,111,112,113 

from  widow,  estopped  •  .  .  •  .104 

rights  of  against  widow  .  .  .  .  72,94 

Q. 
Qualified  fee.    (See  Estate  Tail.    Conditional  Fee.  Base  Fee). 

Quality  of  estaite .20,396 

Quantity  of  estBAe 20,396 

Quantum  dammficat         .••••.  .110 

Quarantine  .  .  .  .  .  •  .89,90,93 

Quarries  .....  .  .  70 

Quasi  assets       .  .  .        .  .  ,  .  .424 

Qui  prior  in  tempore,  &c.  .....  279, 297 

Quia  emptoresy  &c.  .  .  .  .  .  .  23, 150 

Quitclaim  deed     .•••....         308 

Quit-rent 150 

R. 

RatumabUe  esUmeriumj  fee.  .  .  .  .  .  .  89 

Real  estate,  rent  when         ......  155 

meaning  of  the  terms         .  .  .  .  .  •        2, 3 

Reasonable  time       .......  146 

Receipt,  of  trustees  .  .  ,  .  .  .      234,235,241 

effect  of  in  deed       ......  215 

Recital  in  deed  .......         216 

Reconciliation,  in  case  of  elopement  ....  63 

restores  curtesy  .....  51 

Recording  of  lease  ......        130, 135 

deed  .  .  •  .  «  .  .  24 

mortgage 299,302 

defeasance  .  .  .     '      .  .  .         2ffi 

Recovery 78,109,120,197,198 

upon  warranty,  effect  on  dower  ....  80 

Redemption  by  widow         ......  89 

Re-entry,  condition  for    .  .       ,    .  .  ,  .       135,151,156 

(See  Condition.    Lease.    Rent). 
Registry,  how  far  a  substitute  for  livery  ....  40 

Eelationy  of  righi  of  dowet  ....  71,103,104 

disseisin  by  .......         220 

of  attornment         .  .  .  .  ,  .  127 

recovery       .  .  .  .  ,  .  .         197 

devise  ......  437 

in  case  of  posthomouB  child     ....  389,390 

use ^3 

entry  .  ......        264 

Release,  to  tenant  at  will  .....  184 


Digitized  by  VjOOQ IC 


IHDBX. 


607 


by  ] 
ore 


63 

79,  80,  81,  86,  88,  94,  99, 115 

111 

120 

296,241 

>  166, 168 

168 

304 

.  .  304 

265 

260,  261, 262 

64 

36 

161 

204 

161 

429,430 

367,419,424 


Release,  Qfsmtbyhtisband    . 

dower  .... 

jointare  ... 

to  lessee 

Stnistee 
rent    ..... 

land  from  rent 

equity  of  redemption 

f  mortgagee 
ofcondftion      .... 
Relief  affainst  conditions 
Remainder,  whether  dower  in      , 

in  tail 

in  rents 

in  trust 

subject  to  rent 

joint  tenancy  in 

to  heirs  of  grantor,  &c. 

definition-— cannot  be  after  a  fee 

by  what  words  created 

vested  or  contingent 

when  contingent 

classification  of  contingent  remainders 

exception  to  third  class — limitation  for  a  long  term — re- 
mainder after  the  termination  of  a  life 

limitation  after  a  life,  where  the  term  for  years  is  short 

exceptions  to  fourth  class— Shelley's  case — "  designatio  per- 
son8e,"&c.  .... 

Ch.  J.  Willes'  division  of  contingent  remainders 

contingency  of  remainder  depends  on  present  capacity  of 
taking  effect         ...... 

law  favors  vested  remainders 

may  be  vested,  thouffh  not  to  take  effect  upon  every  possi- 
ble  termination:  ofprior  estate 

intervention  of  contingent  estate — ^remainder  not  thereby 
contingent,  unless  the  estate  is  a  fee 

contingent  estates  may  be  devised,  as  substimtes  for  each 
other         ....... 

cross  remainders  ..... 

prior  limitation  to  trustees  and  their  heirs  till  a  certain  event 

where  one  of  concurrent  remainders,  &c  vests — rest  de- 
feated ...... 

successive  remainders — ^whether  the  contingency  named 
affects  only  one  or  the  whole       .... 

limitation  alter  an  estate  depending  on  a  contingency 
which  never  happens 

after  the  conditional  termination  of   an  estate,  which 
never  takes  effect 

after  the  conditional  termination  of  an  estate  which  takes 
effect,  but  terminates  otherwise 

words  importing  not  a  contingent  remainder,  but  when  a 
remainaer  shul  come  into  possession 

upon  condition  subsequent 

void  conditions 

illegality  .... 

remoteness  of  probability     . 

abridgment,  &c.  of  preceding  estate 

or  of  preceding  remainder    . 

exception—enlargement  ofprior  estate 

devise— conditional  limitation 


363 
363 
364 
364 

366 
366 

367 
367 

368 
369 

369 

370 

371 
372 
373 

373 

373 

374 

374 

375 

375 
378 
381 
381 
381 
382 
383 
383 
385 
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Bemainderilimitatioiibv  way  ofuse                                           •  385 
continent  n«ehold  remaiDder  must  be  limited  on  a  freehold  386 
conUngent  remainder  for  years          .           .           •  386 
possession  not  necessary— a  right  of  entry  sufficient— to  sus- 
tain a  remainder        .....  387 

both  estates  must  be  created  by  one  instrament      .           .  387 

estate  of  trustees  sufficient  to  support  remainder         .  388 
must  vest  during,  or  immediately  upon  termination  of,  the 

prior  estate  >.....           .  383 

subsequent  revival  of  prior  estate  does  not  render  valid  the 

remainder       .           .           »           .           .           •  389 

void,  though  a  prior  estate  for  years  continues        .           •  369 

posthumous  child           .....  389 

American  principle              .....  389 

entitled  to  past  profits                ....  390 

vestedremaindernota£fectedby  defeat  of  prior  estate       •  390 

may  become  void  in  part           ....  390 

since  the  Statute  of  Uses,  a  freehold  trust  necessary  to  sup- 
port contingent  remainders  •  .  .391 

preceding  trust  must  continue  till  the  contingency  happens  291 

resulting  trusts  sufficient  to  support  remainders      .           .  392 
contingent  uses  arise  out  of  seism  of  trustees — discussions 

upon  this  subiect— Chudleigh's  case,  &c.  .  .392 

springing  and  snifting  uses       ....  394 

how  defeated  .  .  .  .  .  .396 

by  destroying  the  particular  estate       ...  396 
whether  oy  a  mere  change  of  estate    .        .           .           .396 

where  the  particular  estate  and  a  subsequ^t  remainder 
unite,  whether  contingent  remainders  destroyed.     Dis- 
tinction of  cases         .....  396 

by  way  of  use,  how  destroyed ;  whether  actual  sesin  neces- 

sar^r,  &c.         .....           .  398 

American  opinions  and  cases          ....  400 

trustees  to  preserve  contingent  remainders       .           .  402 

origin  and  nistory     ......  402 

trustees  take  an  estate    .....  403 

may  destroy  the  remainders :  but  it  is  a  breach  of  trust     .  403 
exceptions — remote  relations  may  be  barred     .           .  404 
if  remainder-men  join ;  no  breacn  of  trust              .           .  404 
Chancery  sometimes  directs  a  conveyance  in  favor  of  mort- 
gages, creditors,  &c.          .....  404 

but  generally  will  not  interfere             ...  405 

trustees  cannot  safely  defeat  the  remainders          .           .  406 

power  and  duty  in  case  of  waste           ...  406 
doctrine  of  abeyance— condition  of  the  fee,  in  case  of  ccm- 

tingent  remamders           .           .           .           .           .  406 

limitation  to  uses — ^use  results             ...  408 

by  devise              .....  408 

by  common  law  conveyance             .           .  409 
vested  remainders  alienable,  &c.     .           .           .           .411 

contingent  remainders  said  to  be  descendible  and  devisa- 
ble              411 

cannot  be  conveyed  at  law,  but  may  be  in  equity,  and  may 

pass  by  estoppel                .....  412 

transfer  to  creditors        .....  413 

general  remarks        .  .  .  .  .  .413 

curtesy  in                       .           .           .           .           .  47, 60 

not  a  good  jointure             .....  1C6 

Remainder-man,  whether  entitled  to  deeds             ...  38 

lease  by           ......  136 
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Remainders  in  New  York  .  .  •  • 

expectancies— remaindert,  vested  and  contingent 
fee  upon  a  fee    . 
remainder  after  estate  tail 

estate  for  life  or  for  years 
not  barred  hj  destruction  of  prior  estate     . 
not  void  for  improbability 
to  heirs     .  .  .  .  • 

continffencv  may  abridge  prior  estate 
limited  application  of  the  Statute    • 

Remedies  of  mortgagee  and  mortgagor 

Remitter 


Remote  possibility 
Qoval  of  trustee 


Remi 

Renewal  leases 
of  lease 

of  security,  no  payment 
Rent,  definition  ..... 

must  be  certain  ..... 

must  issue  out  of  the  thinff  granted 

reservation  of,  in  part  of  the  produce,  passes  no  property 

so  where  the  produce  is  to  be  security 

Hen  for,  in  the  several  States  •  ... 

kinds  df— rent  service  .  .  .     • 

charge  .  .  .       •     .  ... 

whether  distress  incident  to 

Statute  of  uses  concerning 

Seek  ...... 

Fee-farm  ..... 

Quit  .  .  .  .       f    .* 

Ground  ..... 

Distinction  and  definition  of,  in  the  United  States, 

How  affected  by  St.  quia  emptares 

Seisin  of  ..... 

can  issue  only  from  things  coporeal 

not  from  a  rent       .  .  ... 

may  issue  from  vesture  .... 

or  a  remainder,  &:c.  .... 

may  be  immediate  upon  future  lease 

reservation  of,  may  always  be  good  as  a  contract 

debt  for  ..... 

on  what  convevance  reserved 

joint  or  several  reservations, 

liability  of  assignee,  &c.,  for 

passes  with  reversion 

must  be  reserved  to  party  on  privy 

reservation  to  heirs,  must  be  by  that  name 

if  not  specially  reserved,  attends  and  passes  with  reversion 

whether  it  may  be  se^Mirated  from  reversion 

respective  rights  of  heirs,  executors,  &c. 

of  remainder-man,  where  tenant  for  life  leases  under  a  power 

incident  to  reversion  when 

how  separated  therefrom 

in  arrears,  not  assignable  in  Delaware 

when  payable 

in  the  alternative 

when  real  and  when  personal  estate 

to  whom  it  passes  upon  lessor's  death 


417 

417 

418 

418 

331 

75, 110 

381,  417 

241,242 

39 

2,  41, 125,  218,  238,  283 


at  common  law,  could  not  be  apportioned  as  to  time 
Statutes  in  the  United  States 


416 
416 
417 
417 
417,418 
417 


305,  306 
147 


148 
148 
to  landlord  148 
148 
148 
140,150 
149, 150 
149 
140,150 
150 
150 
150 
150 
150 
150 
150 
150 
151 
151 
151 
151 
151 
151 
151 

151. 152 
125,127 

127 
152 
152 

152. 153 
153 

153, 159 
153 

154,156 
154 
154 
154 
154 
156 
156 
156 
156 
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Rent,  a  contingent  claim,  till  due 
remedies  for^^tress 
upon  estate  at  will 
at  sufferance 
-charge  when  a  chattel 
distress  in  the  United  States 
reversion  necessary  to 
condition  for  payment  of 
difierent  forms  of— effect 
condition  and  limitation— distinction 
distress,  without  demand 
but  not  a  re-entry 
Statute  of  Uses  concerning  re-entry 
demand  how  made 
tender  saves  the  condition 
action  of  debt  for  rent 
whether  upon  lease  for  life 
covenant  *     . 

assumpsit 

lessor  cannot  both  sue  and  enter 
whether  after  accej^tance  of  rent  he  may  enter 
Statutes  in  the  United  States,  as  to  demand  of,  and  suit  for 

restoration  of  land  to  the  tenant 
suit  m  Chancery  for  rent 
estates  in  a  rent    . 
pour  autre  vie 
curtesy  in 
dower  in 

distinction  between  rent-charge  in  esse  and  de  novo 
remainder  in 
extinguishment  of 
whether  created  infitturo 
^  may  cease  for  a  time 

Statute  of  Uses  appUes  to 

not  lost  by  non-user,  or  adverse  receipt 

owner  may  elect  to  be  disseised 

not  subject  to  forfeiture  .... 

in  general  discharged  by  losing  the  land 

if  before  it  is  due,  the  whole  discharged 

where  payable  in  advance 

eviction,  what  it  is  .... 

by  landlord  or  by  third  person 

from  part  of  land  .... 

what  is  a  part  of  the  land  ... 

acts  constituting  or  equivalent  to  eviction 

eviction  by  mortgagee  .  *         . 

breach  of  covenant — ^no  eviction 

nor  erection  of  nuisance  on  adjoining  land 

nor  entry  by  landlord  .... 

eviction  by  accident  or  force 

'  whether  it  discharges 

debt  or  covenant  still  lies 
whether  rent  discharged  in  Equity 
no  rent  in  arrear  .... 

eviction,  fee,  from  part  of  the  land 
purchase  of  land  by  landlord,  whether  a  discharge  of  rent 
discharge  by  landlord  in  part 
descent  of  tenancy  to  lessor  in  part 
may  be  api>ortioned  by  apportionment  of  reversion 
or  may  be  itself  divided 


154 

156 
183, 184, 186 
188 
122 
156 
156 
156 
156 
156, 157 
157 
157 
157 
157 
157 
158 
158 
158 
158 
158 
158 


rent,  and 


159 
159 
159 
160 
160 
160 

100, 161 
161 

120,123 
161 
161 
161 
162 
162 
162 
162 
162 
163 
163 
163 
163 
163 
163 

163,164 
164 
164 
164 

.   165 

165,166 
165 
165 
166 
166 
166 
166 
166 

166,167 

166,167 
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Rent,  whether  D^n  a  lease  by  tenant  for  life  •  .167 

or  tenant  in  tail  ......  167 

rent-charge  extingoished  by  purchase  of  part  of  the  land  168 

or  release  of  apart       •  .  .  .  .  .  168 

but  not  by  descent  ..••..       168 

or  release  of  part  of  the  rent      .  .  •  •  «  168 

may  be  apportioned  by  act  of  party  or  of  law        •  •  168, 169 

granted  from  estate  tail  •  .  •  .  •  34 

curtesy  in  ••...••         47 

widow  may  have,  when  •  .  .  •  .         89, 94 

in  lieu  of  dower     ..  .         •.  .  .  .     100,101,102 

extinj^uiahment  of 120,123 

lialuhty  of  assignee,  &c.  for  •  .  •  •  125, 127 

and  reversion  123,127,128 

paid  in  advance       ....•.•       123 

form  of  reserving  ......  133 

entry  for  non-payment  of    ••••••       135 

non-payment  of,  effect  ....  138, 139, 140 

contmuance  of        ......  •       141 

how  paid  .......  145 

seisin  of       ••••...•         26 

use  in  .......  196 

received  by  mortgagee        ....         281,292,293,294 

mortgagor  does  not  pay  .....  279 

whether  dower  in     .......         64 

Repairs  .  .  «     141,171,172,174,237,279,292,293,294,435 

Replevin  for  fixtures  .......         IS 

Repugnant  condition  ....      250,251,382,383,384 

Repurchase,  contract  for  .  •  .  *  •  271, 274 

Reservation  of  rent  is  a  covenant  inlaw        ....  165 

contract  and  rent,  distinction  •  •  .  151, 154 

joint  or  several  .....      151, 152 

Residuary  devisee  ••••...         85 

Resulting  trust,  (see  Trust). 

use  ....  189,198,199,391,392,420 

Retrospective  law  .......         99 

Reversion,  whether  dower  in  •  •  .  .  •  64 

curtesy  in        .  .  .  •  *        .  •  47, 50 

grant  of 120, 127 

and  rent  ....     123,127,128,150,154,166 

is  a  tenement        ......     151, 152 

and  subject  to  rent  •  •  •  .  .       151 

necessary  to  distress         .....     156, 159 

in  what  words  included  .  .  •  •  .  2 

definition  and  principle  of  the  estate        .  .  •  418 

an  incorporeal  hereditament  ....       419 

after  conditional  fee,  &c  .  .  .  •  419 

after  base  fee  ......       419 

after  estate  for  years         .....  419 

may  belong  to  a  narticular  tenant,  who  underlets  .       419 

created  by  act  of  law      .  .  .  •  .  .  419 

subject  to  same  rule^  with  estates  in  possession        .  •       420 

actions  by  reversioner  for  injuries  to  the  land      •  •  420 

rights  of  reversioner  in  case  of  adverse  possession     .  .       422 

how  far  liable  for  debts  ....  423 

transfer  of  reversion— when  set  Aside  .  .  .       425 

miscellaneous  provisions  ....  428 

Revocation  of  trust  .  .  •  ...  .231 

uses      . 193,198 

Rightofaetion 86,87,88,387 
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Right  of  entry 
Rule  to  stay  waste 


323,  387,  388, 423 
17B 


S. 

Sale  of  land  for  debts 
crop 

expectancy 
hj  mortgagee 
Satisfaction  of  dower 

jointure 
Satisfied  mortgage 
ScintiUa  juris, 
Scire  facias  on  mortgage 
Sea-weed,  ownership  of 
Seal 

Seisin  of  husband,  whether  purchaser  may 
necessary  to  curtesy 
and  ownership 
not  changed.by  mort_  _ 
whether  heir  luis  in  dower  land 
and  possession,  distinction 
of  rent 
equitable 

owner  of  freehold  has 
in  deed  and  in  law 
how  acquired 

by  livery,  conveyance,  descent  and  patent 
American  doctrine  of 
what  entry  necessary  to     • 
when  it  extends  beyond  actual  possession 
distinction  in  regard  to 
in  case  of  use 
Settlement  under  power 
Severance  of  joint  tenancy 

(See  Joint  Tenancy,  Partition). 
Shares' in  corporation,  whetner  real  or  personal 

contract  upon 
Shelley's  case        .  .  »  . 

Shifting  uses    ..... 
Sinval  et  semel,  freehold  and  inheritance 
Slaves  ..... 

Socage,  title  by      . 

Sole  corporation,  lease  to        .  .  . 

Special  occupant 
Specialty  creditor,  jointress  is 
Springing  use        .  .  . 

State,  may  be  trustee 

Statute  or  Frauds,  effect  upon  Estate  at  Will 
does  not  apply  to  dower    . 
whether  to  jomture 
as  to  surrender 
trusts 
uses 
Statute  of  Limitations,  in  case  of  mortgage 

(see  Limitation). 
Statute  of  UaeSi  as  to  jointure 
lease 
rents 
remainders 


25T 


195, 


196, 


193, 


206, 


50,235 

10 

425,  426,  427, 428 

337 

81,  91, 107 

112, 113 

310,  331, 332 

392,  393,  394,  398,  399 

335 

11 

126,130 

67 

46 

47 

93 

104 

24, 120, 195 

26,150 

284 

24 

.24,323 

24 

24 

34 

.    24^25 

25 

26 

206,  392,  393,  395,  398 

110 

435,  436,  437, 438 

18 

133 

367 

198,  385,  394,  395, 400 

65 

2, 10,  74, 86, 

23 

121 

200 

110 

394,400 

.      242,243 

184, 186, 187 

103 

107 

125 

>,  214, 215,  223, 225 

199,200 


.     105, 116 

120 

149, 150, 157, 161 

.    391,399,401 
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Statatet  of  Marlbridge  and  Gloacester 
Siranffer,  who 

•Suhinfeudatiim,  widow  and  heir 
Sfibpana  in  Chancery 
Subsequent  mortgage,  &c. 
Successors  of  sole  corporation 
Sufferance,  tenant  at    . 
Suit  for  dower 
Summary  remedy  for  dower 


affainst  tenant  at  will,  &c< 
Surety,  wife  for  husband 

in  lease      .... 
Surrender         .... 

and  merger       •  • 

by  trustee 


.  .     176,176 

.       422 

104 

•        190 

286,  299,  300,  326,  329,  330,  333,  347 

.       121 

...  88 

91,96 

96 
186,189 
66 
.141 
118, 120, 146 
.       124 
241 


SurviYorship 


in  case  of  remainder     .....    396,417,408 


432,439,440 


Tacking, 

Taxes  in  case  of  m( 
remi 
lease 
forfeiture  for 

Tenancy  in  common 


287,  288,  299,  388 


ier,  &c. 


▼OL.  I. 


428 
149 
23 
438 
438 
439 


three  forms  of  joint  ownership  known  in  England 
coparcenary ;  obsolete  in  the  United  States     * 
what  ••....       4^ 

joint  tenancy  favored  in  England,,  but  discounten- 
anced in  the  United  States;  statutory  provisions 
changing  it  into  tenancy  in  common  .  439 

exceptions— husband  and  wife       .  .  .       441 

joint  mortgagees  .       *   .  .  443 

trustees  and  executors  ....  444 
statutes  apply  to  vested  estates  .  .  444 

legislative  grants     .  .  .  .       446 

estate  in  common  subject  to  the  same  rules  with  a 

several  estate  ....  447 

but  a  tenant  cannot  convey  bv  metes  and  bounds  447 
general  rights  and  remedies  ot  tenants  in  common,  &c  447 
methods  of  partition  ....        465 

statutes  of  the  several  States  concerning  .  466 

in  the  New  England  States  .  .       466 

New  York 468 

Pennsylvania  .  .     ,  459 

New  Jersey,  Alabama  and  Mississippi  469 

Maryland  .  .460 

Delaware  .....  460 

Tennessee  .....       461 

Illinois  .....  461 

Indira  .     *      .  .461 

Missouri  .....  461 

Kentucky  .....       461 

Ohio 462 

Virginia  .462 

North  Carolina  ....  462 

Soudi  Carolina  .....  462 
G^rgia  .....  462 

miscellaneous  decisions     ....       46S 
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Tenant,  Aether  mortgagor  is 
or  his  lessee 

of  freehold  may  assign  dower 
may  remove  fixtures 
at  sufferance 
for  life,  rent  payable  to 
in  tail     "        '* 
lease  by 
for  life    " 

Tenants  in  common,  whether  partners  are 
of  tree 
lease  by 
Tender  of  condition    . 


by  mortgagor 
ofr 


of  rent 
Tenement 

Tenure  in  United  States 
Term,  meaning  of 
Timber,  ownership  of 

decaying,  may  be  cut 
cutting  or 
Time  of  redemption 

performing  condition 
necessary  for  foreclosure 
when  remainder  Tests 
in  case  of  trusts 
of  paying  rent     . 
claiming  dower    • 
election  by  widow 
Title f  estate^  &c«  meaning  of  terms 
Title  deeds 

Title  to  land  in  United  States 
Tout  temps  prist 

Trade  farored        .  .    •      . 

Treason,  effect  of  on  dower 
Treble  damages     • 
Trees  .  . 

(see  Waste). 
Trespass  against-tenant  at  will 

sufferance 
cestui  que  use 
mortgagee 
by  mortgagor,  && 
in  case  of  tenancy  in  common 
by  lessee  for  years 
fot  waste    . 
Trust  when  it  exists 

is  a  use  not  executed 

express  or  implied 

executed  or  executory 

use  upon  a  use      .  . 

where  feoffee  is  to  take  the  profits 

intention  of  the  devisor,  &c  governs 

for  benefit  of  a  married  woman 

conveyance  in  trust  to  sell,  &c 

trust  lor  particular  purposes,  when 

for  payment  of  debts 

where  the  estate  of  a  feoffee  to  uses  is  less 


it  ceases 


must  be  declared  or  proved  by  writing 
dedaiation  must  be  clear 


5,6, 


279,280 

.       281 

90. 

14 

53, 191, 278 

163, 156, 187 

167 

136,138 

136,139 

213 

6 

152 

259 

303,340 

157 

1 

21 

118 

11,  45,  179, 191 

180, 181 

170, 171, 173 

290,  291,  326 

257  258 

337,  238,  S39]  340 

388 


154 

98 
85,86 


i,  34,  111,  345,  346,  3^7 

.    21,22 

92 

13 

76 

175,176,178,179,451 

3,6 


185, 187 

188 

191 

.     278,302 

278,  279,  280,  281 

.      451,452 

120 

54 

201 

201 

208 

202 

202 


than  freehold 


203 
203 
204 
205 
206 
206 
206 
207 
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214, 


Trost— declaration  when  controlled  by  parol  evidence 
exception  to  the  general  rule 
implied  and  resaJtiDg  trusts 
excepted  from  Statute  of  Frauds 
do  not  arise  on  slight  grounds 
or  in  contradiction  of  deed 
diyisiqps  of  ...  . 

distinction  between  and  express  trusts 
money  to  be  tamed  into  land 
payment  of  purchase  money  by  a  third  person 
money  must  be  paid  at  or  before  the  time 
whether  payment  may  be  proved  and  rebutted  by  parol  evidence 
it  must  be  clear  .... 

to  what  time  limited  .  .    . 

whether  party  must  pay  the  wMe  ccnsideraium 
mere  lien  insufBcient 
purchase  by  partner 

exceptions  to  the  general  rule  of  resulting  trust 
trust  cannot  result  to  an  alien 
rule  of  resulting  trusts  in  the  several  States 
purchase  with  trust  money 
conveyance  without  consideration 
the  smallest  is  sufficient  .* 

whether  a  trust  can  result  in  case  of  lease 
in  case  of  a  settlement  or  devise 
after  specified  trusts  are  satisfied 
trust  may  result  by  devise  or  bv  deed 
results,  where  the  price  of  lana  is  to  be  subsequently  settled 
or  trusts  are  to  be  appointed     .  . 

whether  in  case  of  illegal  trusts     . 
renewal  of  lease  by  trustee 
purchase  with  notice  of  trust 
by  one  for  joint  benefit  of  others 
purchase  by  fraud 

•  trust  does  not  result  in  case  of  father  and  child 
though  a  conveyance  be  made  to  the  child  and 
parol  evidence  to  prove  or  rebut 
other  relations 
after  emancipation 
conveyance  by  father  to  trustees 

to  father  and  child  jointly 
Cither's  subsequent  declaration 

devise 
conveyance  to  child  for  special  purpose 
sons  and  daughters 
principle  of  the  above  rule 
wife  not  trustee  for  husband     • 
husband  is  for  wife  ... 
cestui  the  owner  in  Equity 
whh  all  the  incidents  of  legal  estates 
conveyance  by  cestui— effect    . 
curtesy  in  trusts 
whether  in  estate  of  trustee 
whether  dower      .... 
history  and  reason  of  the  rule 
widow  of  trustee  has  none 
American  principle  •     -      « 

trust  whether  liable  for  debts 
not  liable  for  trustee's  debts 
whether  it  merges  in  legal  estate 


a  stranger  jointly 


208 

206,209 

209,210 

209 

209,210 

210 

210 

210,229 

210,  211 

211 

.        211 

211,212 

211 

212 

212,  213 

213 

213 

214 

215,  217 

215 

215,  216 
216 
216 

216,  217 
217 
217 
217 

.  217 
218 
217 

218,  238 
218 
218 

218,  219 

219,  220 
219 

220,221 


221 
221 


48, 


222,323 
223 

223,224 

224 

67,224 

224,225 
225 


227 
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Trust,  suits  between  oestoi  and  trustee  and  strangers— respectire  titles  to 

the  land        .  .  .  .  .  .  .      227, 228 

conveyance  of  legal  estate  to  cestui,  when  presumed         .  .228 

extinguishment  of  trust,  when  presumed         ...  229 

whether  cestui  may  compel  a  conveyance  to  himself        .  230, 231 

decree  for  conveyance  ....  .231 

act,  &c  of  trustee  shall  not  prejudice  cestui  .  •  .231 

not  revocable   '.  .  .  .  .  .  *•  231 

conveyance  by  trustee,  when  purchaser  charged  with  trust  .      231 

notice  to  purchaser — ^what  is    .  .  .  .  .  232 

liability  of  purchaser  for  application  of  purchase  money  232, 233 

debts  must  be  specified      ......      233 

liable  only  for  first  appropriation  ...  .233 

two  classes  of  cases  .....  233, 234 

where  trustees  are  authorized  to  receipt  ...  234 

American  doctrine  .....  234, 235 

sale  for  debts  on  deficiency  of  personal  estate  .  .  235 

joint  trustees  .....  235,236,240,241 

trustee  not  to  be  benefited        ....  .236 

breach  of  trust        .  .  .  .  .  .  .238 

assumpsit  against  trustee         .....  236 

trustee — whether  compensated      ....  236, 237 

for  what  expenditures  allowed         .    .  .  .  .  237 

contracts  between  cestui  fmd  trustees— set  aside     .  .     237,  ^,  239 

rule  applies  to  quasi  trustees      ....  .238 

cestui  must  avoid  contract  in  reasonable  time 

where  the  rule  does  not  apply  .....      238, 240 

sale  by  one  trustee  to  another        .  .  .  .  .240 

disclaimer  or  release  by  trustee — distinction    ...  241 

trustee  cannot  delegate  his  power  .  .  .  •241 

removal  of  trustee 
appointment  of  new  trustee 
death  of  trustee 
who  may' be  trustees 
trust  fastens  upon  the  estate 
^    when  destroyed 

trustee's  estate  ceases — when  .....  243 

and  equity  of  redemption    .....  283,284 

and  mortgage    .......  331 

and  lien        ......  210,213,216 

jointure  in         ....  107,108,109,110,115,116 

to  executors  .......        83 

terms,  in  gross  .  ...  .  .  •  243 

attendant,  &c 243, 121, 217 

object  and  effect  of       .  .  .  .  .  .243,244 

surrender  may  be  presumed  .  •  .  .  .244 

term  follows  the  inheritance 
Trusts,  in  New  York       .  .  .  .  .  .  .244 

passive  trusts  abolished  .....  244 

either  hy  implication  or  active        .  .  .  .  .244, 215 

classification  of  active  trusts  .  .  .   •        .  245 

points  decided        .  .  .  .  .  .  245,^ 

Trustees  to  preserve,  &c        .  .  .  .  .  179, 401, 402 

what  estate  they  tdce  .  .  .  .  .377 

remainder  in  case  of  .....     373, 388 


U. 


Uncertain  date 
Unconscionable  contract 
Underlease 


.       134 

271,425,426,427,428 

125,126,252,383 
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Underwood 

Unities  of  joint  tenancy 

Unreasonable  conditions 

Usag^,  as  to  building 

Use,  requires  a  cestui  in  esse 

cestui  may  take  any  estate 

any  person  may  be  cestui 

whether  feoffee  and  cestui  must  be  different  persons 

statute  vests  actual  possession 

no  merger  of  prior  estate 

words  of  limitation  and  quality  of  estate— distinction 

fee  upon  a  fee  ... 

resulting  .  .  .  .      • 

results  according  to  interest  of  parties 

by  implication 

does  not  result  against  party's  intent 

intent  may  be  shown  by  parol  proof 

nor  where  it  is  inconsistent  with  other  estate 

nor  in  case  of  conveyances  not  in  fee 

nor  of  devises         .... 

remainder  by  way  of 

cannot  arise  from  a  use 

limitation  to  in  United  States 

dower  in  case  of 

and  occupation 
Uses,  ori^  and  history 

denved  from  the  civil  law 

definition 

no  property  at  law 

three  incidents  of,  in  Chancery 

whether  subject  to  incumbrances 

who  bound  by 


confidence  in  the  penon 
privity  of  estate 
who  may  be  seised  to 
what  conveyed  to 
consideration  necessary  to 
not  subject  to  tenure,  forfeiture,  curtesy,  &c. 
might  be  alienated 
livery  unnecessary 
cestui  need  not  be  party  to  the  deed 
words  of  limitation 
revocation  of  .  .     ' 

devisable 
descendible 
inconveniences  of 
early  statutes  concerning 
Statutes  of  uses 
*  in  force  in  United  States 
effect  of 

feoffee  must  be  seised  of  freehold  estate 
Usury  in  case  of  mortgage 


170 

430,431,432,436 
250 
170 
196 
196 
196 
196 
197 
197 
197 
198 

198, 199 
198 
199 
199 
199 
200 
200 
200 

391,398 
,  392,  395 
410 
66 
188 
190 
190 
191 

191, 192 
191  , 
191 
192 


192 

192, 195 

.196 

192, 198 

192, 193 

193 

193 

193 

193. 197 

193. 198 
193 
193 
194 
194 
194 
195 
195 
195 

327,328 


y  egeuble  productions 

Vested  and  contin^t  remainder 

(See  Remamder). 
Vicontiil  writ  .  » 

View 
Villeitts 


363,  368,  416 


90 

92 

119 
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Void  and  voidable  282,427 

mortgage  •  326, 327 

coodition  .  .  •  •  .        30, 381 

lease  .......  138, 139 

marriage  .  .  .  .  46,51,52,60 

Voluntary  and  permissive  waste  ..... 

(See  Waste), 
conveyance  .  •  .111 

Voucher  of  heir  .  .  .  .       91, 103 


W. 

Waper  ..'.....  426 

Waiver  of  foreclosure  ......       343 

jointure  111,115,116 

election  by  widow  .....         84 

Warranty  in  case  of  dower  .         -  .  .  .        80, 103 

of  wife  ......         55 

Waate,  American  doctrine  of  .....      169, 170 

definition  of  .     *       .  .  .  .  .170 

voluntary  or  permissive  .  .        170, 173, 175, 176, 178 

cutting  timber  ......       170 

for  the  use  of  mines  .....  173 

what  is  timber  .  .  •        .  .  .  .170 

American  rule  .....  171 

as  to  buildings  .  .  ,  .  .  171, 173 

repairs,  cutting  timber  for  .  .  .  ..     171,173 

alteration  of  building  .....       172 

removal  of  fixtures  .....  172 

loss  by  fire,  whether  waste  .  .  .  .172 

digging  mines,  &c.  .....       172, 173 

conversion  of  land  .  .  .  .  .173 

injury  to  land  .....  173 

destruction  of  heir-looms  .  .  .  .  .173 

by  tenant  at  will  .....  185 

mortgagor  ......       279 

mortgagee  ......      283,292 

by  act  of  God,  &c.  .....       174 

or  what  value  it  must  be  ....  174 

who  are  liable  for  ......       174 

Statutes  of  Marlbridge  and  Gloucester  .  .  175 

by  ecclesiastical  persons  .  .  .  .  .175 

Statutes  whether  adopted  in  United  States  .      175, 176 

American  Statutes  ....     175, 176, 182 

only  immediate  reversioner  can  have  action  of       .  .  176 

lies  after  assignment  ....  176, 177 

by  heir  ......  176 

by  parson,  &c.  .  .  .  .  .  .     .  177 

effect  of  assignment  by  reversioner  after  waste  committed  177 

by  husband  and  wife  .  .  .  .  .177 

tenant  responsible  for  acts  of  strangers        . «         .  .      177, 178 

but  straneer  may  be  sued  .  .   -        .  .178 

in  case  of  tenancy  in  common  ....  452 

of  contingent  repiainder  .....       407 

and  trespass  ......  420 

by  jointress  ......        109 

law  of,  in  regard  to  widow  70 

by  tenant  in  tail  .331,45 

by  husband  53 
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Waste  and  his  assignee  .54 

action  on  the  case  for  173 

whether  for  permissiYe  .....        178 

injunction  against  ....  178, 179, 181 

timber,  when  severed^  vests  in  owner  of  the  fee  179 

but  cannot  be  cut  to  tne  injury  of  intermediate  parties  179, 180 

cutting  timber  for  payment  of  debts,  &c.  .  .  .        180 

or  where  it  is  decaying         .....       180, 181 

"  without  impeachment "  kc.  effect  of  provision  .  180 

voluntary  ......  181 

nudicums  ......  181, 182 

dauhU 172,182 

limited  power  to  commit  .....        182 

Water 2,3,16 

Widow,  may  be  restrained  from  marriage  ....       256 

whether  she  has  emblements  ....  8 

Widowhood,  jointure  for  .....  106, 107 

devise  for  .  .  .  .  .  .81,82 

estate  for  ......         37 

Wife,  trust  for 203,223,224 

Wild  land  •  47,61,172,283 

Will,  cannot  be  disputed  by 'devisee  ....  82 

Without  trnpeachmnt  of  uxute  .....        181 

Wood,  grant  of         ......  .  6 

Wreck, 11 

Writ  of  waste 176, 176, 178, 179 

dower  .  .  .  .  91,95 

Wrongful  estate,  no  dower  in  .....  75 
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